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In re CHANDLER

138 Fed. 637, 71 C. C. A. 87

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905)

On October 27, 1902, the bankrupt was discharged from his

debts by the court below. On October 23, 1903, a petition was

filed by William H. Rhodes, John Gray, and Edward G. Pauling

to revoke the discharge upon certain grounds therein stated.

The only allegation in the petition with respect to the character

OllAPTll V

of the petitioners is '' that they are creditors of Frank R. Chan-

dler, who has heretofore been adjudicated a bankrupt." To the
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petition a demurrer was interposed, and sustained by the Dis-

trict Court, and the petition dismissed. The proceeding here is

to review and revise that ruling of the District Court.

In re CHANDLER

HUMPHREY, District Judge. § 146 of the bankruptcy act

of July 1, 1898, c. 541, 30 Stat. 550, as amended by Act Feb. 5,

138 Fed. 637, 71 C. C. A. 87

1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411],

provides that objections to discharge of bankrupts may be made

(Circuit Court of Appeals, Seventh Circuit.

April 11, 1905)

by '' parties in interest.'' The averment in the petition that the

objectors are creditors is not such a statement as shows to the

court that the petitioners are "parties in interest," within the

meaning of the law. The petition does not make such a show-

ing that the court can say that the rights of the petitioners were
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affected by the discharge. No facts are averred which would

justify the legal conclusion that the petitioners are "parties in

interest." It is not averred that they were creditors at the time

of the bankruptcy. The character of their debt is not shown. It

is not averred that their debt was provable in bankruptcy or was

proved in the proceedings. The debt or debts they represent,

from all that appears from the petition, may have been created

since the discharge, or they may have become purchasers of the

debts which were discharged, without right to attack the dis-
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On October 27, 1902, the bankrupt was discharged from his
debt.s by the court below. On October 23, 1903, a petition was
filed by William H. Rhodes, John Gray, and Edward G. Pauling
to revoke the discharge upon certain grounds therein stated.
The only allegation in the petition with respect to the character
of the petitioners is ''that they are creditors of Frank R. Chandler, who has heretofore been adjudicated a bankrupt.'' To the
petition a demurrer was interposed, and sustained by the District Court, and the petition dismissed. The proceeding here is
to review and revise that ruling of the District Court.

HUMPHREY, District Judge. § 14b of the bankruptcy act
.of July 1, 1898, c. 541, 30 Stat. 550, as amended by Act Feb. 5,
1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411),
provides that objections to discharge of bankrupts may be made
by ''parties in interest.'' The averment in the petition that the
objectors are creditors is not such a statement as shows to the
court that the petitioners are ''parties in interest,'' within the
meaning of the law. The petition does not make such a showing that the court can say that the right.s of the petitionel'B were
affected by the discharge. No facts are averred which would
justify the legal conclusion that the petitioners are ''parties in
interest." It is not averred that they were creditors at the time
of the bankruptcy. The character of their debt is not shown. It
is not averred that their debt was provable in bankruptcy or was
proved in the proceedings. The debt or debts they represent,
from all that appears from the petition, may have been created
since the discharge, or they may have become purchasers of the
debts which were discharged, without right to attack the dis-
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charge. We are of opinion that the petition should have shown

that the petitioners had at the time provable debts against the

bankrupt, which were affected by the discharge of the bankrupt.

Otherwise they are not'' parties in interest,'' within the meaning

of the statute.

•••

The decree is affirmed.1

GILPIN v. MERCHANTS' NAT. BANK

165 Fed. 607, 91 C. C. A. 445

(Circuit Court of Appeals, Third Circuit. November 21, 1908)

charge. We are of opiuion that the petition should have shown
that the petitioners had at the time provable <lebts against the
bankrupt, which were affected by the discharge of the bankrupt.
Otherwise they are not ''parties in interest,'' within the me.aning
of the statute.

• • •

The decree is affirmed.1

GRAY, Circuit Judge. This is a petition by a bankrupt, to

revise for error of law the decree of the United States District

Court for the Eastern District of Pennsylvania, reversing the

referee's report and sustaining one of the creditor-appellee's ex-

GILPIN v. MERCHANTS' NAT. BANK

ceptions to his application for discharge. The sole exception thus

sustained, was to the effect that the referee had erroneously held

165 Fed. 607, 91 C. C. A. 445

that the "materially false statement" in writing, mentioned in

clause (3) of § 146 of the bankruptcy act (Act July 1, 1898, c.

(Circuit Court of Appeals, Third Circuit. November 21, 1908)

541, 30 Stat . 550 [U. S. Comp. St. 1901, p. 3427], amended by

Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St.

Supp. 1907, p. 1026]), must, in order to constitute a bar to

the discharge of the bankrupt, be intentionally or knowingly
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untrue. The facts of the case as summarized from the findings

made by the referee, and elsewhere disclosed in the record, are

as follows:

The bankrupt was engaged in the construction of buildings,

at Baltimore, in places near New York City, and Philadelphia.

His main office was in Philadelphia, where his books were kept

by his bookkeeper. The bankrupt was chiefly engaged in the

actual supervision of the building work he had in hand, and paid

little or no attention to his books. He collected money, paid

notes, and in a general way knew the condition and progress

of each of his building contracts. He intrusted the keeping of his

books to his bookkeeper, and in September, 1905, the posting

of his books was some months behind. During that month, the

bankrupt went to the Merchants' National Bank, at Philadel-

1—As to the right of the trustee

to interpose objections, see In re

Hockman, 205 Fed. 330.

GRAY, Circuit Judge. This is a petition by a bankrupt, to
revise for error of law the decree of the United States District
Court for the Eastern District of Pennsylvania, reversing the
referee's report and sustaining one of the creditor-appellee 's ex.
ceptions to his application for discharge. The sole exception thus
sustained, was to the effect that the referee had erroneously held
that the ''materially false statement'' in writing, mentioned in
clause (3) of § 14b of the bankruptcy act (Act July 1, 1898, c.
541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], amended by
Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St.
Supp. 1907, p. 1026] ), must, in order to constitute a bar to
the discharge of the bankrupt, be intentionally or knowingly
untrue. The facts of the case as summarized from the findings
made by the referee, and elsewhere disclosed in the record, are
as follows:
The bankrupt was engaged in the construction of buildings,
at Baltimore, in places near New York City, and Philadelphia.
His main office was in Philadelphia, where his books were kept
by his bookkeeper. The bankrupt was chiefly engaged in the
actual supervision of the building work he had in hand, and paid
little or no attention to his books. He collected money, paid
notes, and in a general way knew the condition and progress
of each of his building contracts. He intrusted the keeping of his
books to his bookkeeper, and in September, 1905, the posting
of his books was some months behind. During that month, the
bankrupt went to the Merchants' National Bank, at Philadel1-As to the right of the truatee
to int.erpoae objections, see In re
Hockman, 205 Fed. 330.
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phia, (the excepting creditor and appellee) and stated that he

wished to open an account, and would require accommodations

not to exceed $10,000. The bank informed him that they would

like to have a statement, and gave him one of their blank forms,

to be filled out and signed by him. This form the bankrupt took

to his office, and there signed the same in blank, instructing his

bookkeeper to fill it out and send it to the bank. He signed it in

blank before it was filled out, for the reason that he was obliged

to return to Baltimore without delay. He says he instructed

the bookkeeper to make an exact statement for the bank, to which

the bookkeeper replied that he could not, but that he would make

an approximate statement and send it to the bank. The state-

ment was made by the bookkeeper, and upon it was written the

word "approximate," and it was sent by the bookkeeper to the

bank. Upon this statement, and upon a note which the bankrupt

was to obtain from one Stokes, of Baltimore, as collateral, the

bank extended the accommodation desired. This note was never

obtained for the bank from Stokes. About October 3, 1905, and

after the said statement of September 28th had been filed by the

bank, the note of the bankrupt for $7,500, due 30 days after date,

was discounted. After two renewals and a payment of $1,000

on account, and the further discount of a 10 days' note of $2,500,
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the bank, on the 9th day of February, 1906, renewed the entire

amount then due, viz., $9,000, for 30 days, which is still unpaid.

The adjudication of bankruptcy was entered February 26,

1906. The approximate statement sent by the bookkeeper to

the bank was materially inconsistent with the bankrupt's books,

as they stood at the time the bankruptcy occurred. There is

nothing in the referee's report to show how the books actually

stood at the time the statement was prepared by the bookkeeper.

There is no evidence that the bankrupt ever saw this statement

after it was filled out, that the bank ever showed it to him, or

interrogated him in regard to it, or that he ever asked to see it.

This statement showed a net worth of $43,569.27. The bankrupt

himself made up from his books, during the course of his exami-

nation, a statement showing that his net worth at that time was

$45,698.09. This statement, however, in all its items fails to

coincide with the statement made up by the bookeeper and de-

livered to the bank.

The referee finds that, although the falsity of the statement

sent to the bank has been proved, the fact that the bankrupt

phia, (the excepting creditor and appellee) and stated that he
wished to open au account, and would require accommodations
not to exceed $10,000. The bank informed him that they would
like to have a statement, a.nd gave him one of their blank foru1s,
to be filled out and signed by him. This form the bankrupt took
to bis office, and there signed the same in blank, instructing his
bookkeeper to fill it out and send it to the bank. He signed it in
blank before it was filled out, for the reason that be was oblige<l
to return to Baltimore without delay. Ile says he instructed
the bookkeeper to make an exact statement for the bank, to which
the bookkeeper replied that he could not, but that he would make
an approximate statement and send it to the bank. The statement was made by the bookkeeper, and upon it was written the
word ''approximate,'' and it was sent by the bookkeeper to the
bank. Upon this statement, and upon a note which the bankrupt
was to obtain from one Stokes, of Baltimore, as collateral, the
bank extended the accommodation desired. This note was never
obtained for the bank from Stokes. About October 3, 1905, and
after the said statement of September 28th had been filed by the
bank, the note of the bankrupt for $7,500, due 30 days after date,
was discounted. After two renewals and a payment of $1,000
on account, and the further discount of a 10 days' note of $2,500,
the bank, on the 9th day of February, 1906, renewed the entire
amount then due, viz., $9,000, for 30 days, which is still unpaid.
The adjudication of bankruptcy was entered February 26,
1906. The approximate statement sent by the bookkeeper to
the bank was materially inconsistent with the bankrupt's books,
as they stood at the time the bankruptcy occuITed. There is
nothing in the referee's report to show how the books actually
stood at the time the statement was prepared by the bookkeeper.
There is no evidence that the bankn1pt ever saw this statement.
after it was filled out, that the bank ever showed it to him, or
interrogated him in regard to it, or that he ever asked to see it.
This statement showed a net worth of $43,569.27. The bankrupt
himself made up from his books, during the course of his examination, a statement showing that his net worth at that time was
$45,698.09. This statement, however, in all its itt>rns fails to
coincide with the statement made up by the bookeeper and delivered to the bank.
The referee finds that, although the falsity of the statemeut
sent to the bank has been proved, the fact that the bankrupt
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knew it to be false, or did not know it to be true, was not proved,

and says:

'' There is no evidence to support the contention that the bank-

rupt knew or had any reason to believe that the statement sent

to the bank by the bookkeeper was false, or that the bankrupt

intended in any way to deceive the bank."

The referee, therefore, reported that a decree of discharge of

the bankrupt should be entered. To the finding of the referee,

as stated, the appellee filed its exception, and the court below,

after considering the same, reversed the finding of the referee

and directed that an order be entered, sustaining the said objec-

tion to the bankrupt's discharge.

§ 14 of the bankrupt act prescribed the conditions upon which

a discharge may be granted to the bankrupt by the court of

bankruptcy in which the proceedings are depending, and pro-

vides that the court shall hear and investigate the merit of the

application and discharge the bankrupt, unless he has—

"(1) committed an offense punishable by imprisonment, as herein

provided; or (2) with intent to conceal his financial condition,

destroyed, concealed, or failed to keep books of account or rec-

ords from which such condition might be ascertained; or, (3)

obtained property on credit from any person upon a materially
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false statement in writing made to such person for the purpose

of obtaining such property on credit; or (4), at any time.sub-

sequent to the first day of the four months immediately preced-

ing the filing of the petition transferred, removed, destroyed, or

concealed, or permitted to be removed, destroyed, or concealed

any of his property with intent to hinder, delay, or defraud his

creditors; or (5) in voluntary proceedings been granted a dis-

charge in bankruptcy within six years; or (6), in the course of

the proceedings in bankruptcy refused to obey any lawful order

of or to answer any material question approved by the court."

The single question of law presented for our consideration is

clearly defined in the following extracts from the opinion of the

court below:

"I accept and shall act upon the finding of the referee that

the bankrupt either did not actually know what the statement

contained, or did not know that it was materially false, and that

he did not have a conscious intention to deceive the bank."

In concluding, the court said as follows:

"The other matter that may properly need a moment's con-

sideration is the effect that should be given to the word 'false'

knew it to be false, or did not know it to be true, was not proved,
and says:
''There is no evidence to support the contention that the bankrupt knew or had any reason to believe that the statement sent
to the bank by the bookkeeper was false, or that the bankrupt
intended in any way to deceive the bank.''
The referee, therefore, reported that a decree of discharge of
the bankrupt should be entered. To the finding of the referee,
as stated, the appellee filed its exception, and the court below,
after considering the same, reversed the finding of the referee
and directed that an order be entered, sustaining the said objection to the bankrupt's discharge.
§ 14 of the bankrupt act prescribed the conditions upon which
a discharge may be granted to the bankrupt by the court of
bankruptcy in which the proceedings are depending, and provides that the court shall hear and investigate the merit of the
application and discharge the bankrupt, unless he bas'' ( 1) committed an offense punishable by imprisonment, 88 herein
provided; or (2) with intent to conceal bis financial condition,
destroyed, concealed, or failed to keep books of account or records from which such condition might be ascertained; or, (3)
obtained property on credit from any person upon a materially
false statement in writing made to such person for the purpose
of obtaining such property on credit; or ( 4), at any time. subsequent to the first day of the four months immediately preced·
ing the filing of the petition transferred, removed, destroyed, or
concealed, or permitted to be removed, destroyed, or concealed
any of his property with intent to hinder, delay, or defraud his
creditors; or (5) in voluntary proceedings been granted a discharge in bankruptcy within six years; or ( 6), in the course of
the proceedings in bankruptcy refused to obey any lawful order
of or to answer any material question approved by the court."
The single question of law presented for our consideration is
clearly defined in the following extracts from the opinion of the
court below:
''I accept and shall act upon the finding of the referee that
the bankrupt either did not actually know what the statement
contained, or did not know that it was materially f.alse, and that
he did not have a conscious intention to deceive the bank."
In concluding, the court said 88 follows:
''The other matter that may properly need a moment's consideration is the effect that should be given to the word 'false'
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in clause 3. In my opinion the argument for the bankrupt must

rest wholly upon the conclusion that this word should bear. It

is unquestionably a flexible word. Sometimes it means incorrect,

or not true; sometimes it includes the idea of wickedness or

fraud—as in § 28, where a false oath is evidently a corruptly

false oath, such as would subject the affiant to a prosecution for

perjury. That 'false' means no more in clause 3 than 'not true,'

I have tried to establish in the preceding pages of this opinion,

and if I have failed hitherto to give good reasons to my belief

I am sure that I shall not strengthen the argument by stating

them again in somewhat different words.

"The decision of the referee is reversed and the clerk is di-

rected to enter an order sustaining the first objection of the

Merchants' National Bank to the bankrupt's discharge."

Addressing ourselves to the question thus distinctly raised, it

is to be remarked that of the six reasons for refusing a discharge

to the bankrupt, as set forth in § 146 of the bankrupt act, the

five that relate to the conduct of the bankrupt, unless we exclude

the third, with which we are here concerned, all imply a willful

and fraudulent act on the part of the bankrupt, or, as in the case

of the sixth, a willful and intentional defiance of a lawful order

of the court. And they all imply conduct that is immoral, or at

least unworthy in one seeking the reward of honesty that is in-

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

tended to be conferred by a discharge. In the recent case, In re

A. B. Carton & Co. (D. C.) 148 Fed. 63, 66, Judge Hough in the

District Court for the Southern District of New York, adopts as

a terse statement of his views, the following language:

'' The policy of the bankruptcy act is founded on equal rights

and privileges to all creditors; it is not intended as a means to

punish the bankrupt at the option of the defrauded creditor only.

Discharge from debts is a matter of favor and not a matter of

right. Honesty on the part of a bankrupt is rewarded by a dis-

charge. Fraud and dishonesty are stamped with disapproval

of a discharge. Contumacy on the witness stand, a previous dis-

charge within six years, obtaining money upon false statements,

and the commission of an offense punishable by imprisonment

under the act, are all valid objections to a discharge, and are not

limited to the defrauded creditors alone, but may be urged by

any and all creditors. It is the fraudulent conduct that is

aimed at, and not retaliation for the individual loss."

"We fail to perceive any sufficient ground for denying to the

third reason for refusing a discharge to the bankrupt, the gen-

in clause 3. In my opinion the argument for the bankrupt must
rest wholly upon the conclusion that this word should bear. It
is unquestionably a flexible word. Sometimes it mNrns incorrect,
or not true ; sometimes it includes the idea of wickedness ·or
fraud--u in § 29, where a false oath is evident1y a corruptly
false oath, such as would subject the affiant to a prosecution for
perjury. That 'false' means no more in clause 3 than 'not true,'
I have tried to establish in the preceding pages of this opinion,
and if I have failed hitherto to give good reasons to my belief
I am sure that I shall not strengthen the argument by stating
them again in somewhat ditferent words.
''The decision of the referee is reversed and the clerk is directed to enter an order sustaining the first objection of the
Merchants' National Bank to the bankrupt's discharge."
Addressing ourselves to the question thus distinctly raised, it
is to be remarked that of the six reasons for refusing a discharge
to the bankrupt, as set forth in § 14b of the bankrupt act, the
five that relate to the conduct of the bankrupt, unless we exclude
the third, with which we are here concerned, all imply a willful
and fraudulent act on the part of the bankrupt, or, as in the case
of the sixth, a willful and intentional defiance of a lawful order
of the court. And they all imply conduct that is immoral, or at
least unworthy in one seeking the reward of honesty that is intended to be conferred by a discharge. In the recent case, In re
A. B. Carton & Co. (D. C.) 148 Fed. 63, 66, Judge Hough in the
District Court for the Southern District of New York, adopts as
a terse statement of his views, the following language:
'•The policy of the b&nkruptcy act is founded on equal rights
and privileges to all creditors; it is not intended as a means to
punish the bankrupt at the option of the defrauded creditor only.
Discharge from debts is a matter of favor and not a matter of
right. Honesty on the part of a bankrupt is rewarded by a discharge. Fraud and dishonesty are stamped with disapproval
of a discharge. Contumacy on the witness stand, a previous diseharg~ within six years, obtaining money upon false statements,
and the commission of an offense punishable by imprisonment
under the act, are all valid objections to a discharge, and are not
limited to the defrauded creditors alone, but may be urged by
any and all creditors. It is the fraudulent conduct that is
aimed at, and not retaliation for the individual loss."
We fail to perceive any sufficient ground for denying to the
third reason for refusing a discharge to the bankrupt, the gen-
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eral characteristic of personal misconduct that attaches to all

the others, as set forth in the said section of the bankrupt act. It

would indeed be a harsh construction, and at variance with the

general policy of the bankruptcy act, that would make the eon-

duct described in clause 3 an exception in this respect to the

whole category of acts which may severally deprive the bankrupt

of his privilege of discharge. It is a construction which should

not unnecessarily be made.

But apart from the incongruity imported into this section of

the bankruptcy act by such construction, it seems to us clear thftt

the plain language of this third clause of § 146 requires that the

written statement made by the bankrupt, for the purpose of ob-

taining credit, etc., should be knowingly and intentionally un-

true, in order to constitute a bar to the discharge of the bank-

rupt. In other words, "false statement" connotes a guilty scien-

ter on the part of the bankrupt. This primary and ordinary

meaning of the word "false" cannot be ignored. It is the pri-

mary meaning given in the ordinary lexicons of the English

language. Webster gives as its primary meaning:—"Uttering

falsehood; unveracious; given to deceit; dishonest." As an ad-

jective, it is correlative with the noun "falsehood." To charge

a person with making a false statement, is equivalent to charg-
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ing him with uttering a falsehood, and imputes moral delin-

quency to the person so charged. It is true that the word may

have a secondary meaning in certain collocations, and be merely

equivalent to "untrue" or "incorrect." But this is not the or-

dinary or usual signification attached to the word. To charge a

person with making false entries in books of account, means

something more than that incorrect or untrue entries have been

made, and it has been so held by the courts in the consideration

of offenses of that character. The last edition of Bouvier's Law

Dictionary says of the word "false," that when "applied to

the intentional act of a responsible being, it implies a purpose

to deceive.'' In Black's Law Dictionary, under the title '' false.''

it is said: "In law, this word means something more than un-

true; it means something designedly untrue and deceitful, and

implies an intention to perpetrate some treachery or fraud."

In a recent and well accepted publication called "Words and

Phrases," the word "false" is thus defined:—"False means that

which is not true, coupled with a lying intent." Wood v. The

State, 48 Ga. 192, 297, 15 Am. Rep. 664. "False in juris-

eral characteristic of personal misconduct that attaches to all
the others, as set forth in the said section of the bankrupt act . . It
would indeed be a harsh construction, and at }·ariance with the
general policy of the bankruptcy act, that would make the conduct described in clause 3 an exception in this respect to the
whole category of acts which may severally deprive the bankrupt
of his privilege of discharge. It is a construction which should
not unnecessarily be ma.de.
But apart from the incongruity imported into this section of
the b&run:uptcy act by such construction, it seems to us clear that
the plain language of this third clause of§ 14b requires that the
written statement made by the bankrupt, for the purpose of obtaining credit, etc., should be knowingly and intentionally untn1e, in order to constitute a bar to the discharge of the bankrupt. In other words, ''false statement'' connotes a guilty scienter on the part of the bankrupt. This primary and ordinary
meaning of the word ''false'' cannot be ignored. It is the primary meaning given in the ordinary lexicons of the English
language. Webster gives as its primary meaning:-'' Uttering
falsehood; unveracious; given to deceit; dishonest." As an adjective, it is correlative with the noun ''falsehood.'' To char~
a person with making a false statement, is equivalent to charging him with uttering a falsehood, and imputes moral delinquency to the person so charged. It is true that the word may
have a secondary meaning in certain collocations, and be merely
equivalent to "untrue" or "incorrect." But this is not the ordinary or usual signification attached to the word. To charge a
person with making false entries in books of account, means
something more than that incorrect or untrue entries have been
made, and it has been so held by the courts in the consideration
of offenses of that character. The last edition of Bouvier's Law
Dictionary says of the word ''false,'' that when ''applied to
the intentional act of a responsible being, it implies a purpose
to deceive." In Black's Law Dictionary, under the title "false,"
it is said: "In law, this word means something more than untrue; it means something designedly untrue and deceitful, and
implies an intention to perpetrate some treachery or fraud.,,
In a recent and well accepted publication called "Words and
Phrases," the word "false" is thus defined:-'' False means that
which is not true, coupled with a lying intent." Wood v. The
State, 48 Ga. 192, 297, 15 Am. Rep. 664. "False in juri•
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prudence usually imports something more than the vernacular

sense of 'erroneous' or 'untrue.'"

prudence usually imports something more than the vernacular
of 'erroneous' or 'untrue.' "
This aml other citations in the petitioner's brief, establish a
jurisprudential meaning to the word "false" at variance with
that adopted by the learned judge of the court below.
No good reason has been suggested why Congress should have
made such au exception to the character of the acts enumerated,
2s severally barring the discharge of the bankrupt, by using the
word ''false'' in some other than its primary and obvious meaning.
But it is not without significance to inquire why an incorrect
statement, innocently made to one creditor, should bar the dis.
charge of the bankrupt as to all his other debts, whatever be its
effect as to the debt of that particular creditor. In re Carton &
Co., supra, the court says:
"It is the act of issuing a materially false statement and the
fraudulent intent of the man who issues it, that the statute seeks
to punish by refusing a discharge. It should not depend upon
the whim or good nature of any particular creditor to whom the
false statement was made, whether the offending bankrupt should
be given or refused his discharge. Any 'party in interest' who
chooses to· bring the wrongful act to the attention of the court,
and proves that it was wrong within the meaning of the statute, is entitled so to do."
We fully concur in the meaning thus attributed to the clause
in question. The bankrupt who has made to a creditor, for the
purpose of obtaining credit, a false statement,-that is, oue intentionally and knowingly untrue, is unworthy of the privilege of
a discharge :under the act, and the court will act upon information brought to it of such an act by any party in interest. It
will be at once conceded on all hands, that such a bankrupt is
unworthy, and shauld not receive the favor accorded by the
law to the hone.st but unfortunate debtor. Some of the cases
cited by the appellee conflict with the view here stated, but the
weight of authority, as of reason, supports it.
We think that the court below erred in finding that the word
''false'' means no more in clause 3 than ''not tnie, '' and the
ordor of the said court is hereby revised in matter of law, by
directing that the first specification of grounds of opposition to
the discharge of the bankrupt, filed by the Merchants' National
Bank, be dis,missed, and that the bankrupt receive his discharge
s1•f:se

This and other citations in the petitioner's brief, establish a

jurisprudential meaning to the word "false" at variance with

that adopted by the learned judge of the court below.

No good reason has been suggested why Congress should have

made such an exception to the character of the acts enumerated,

as severally barring the discharge of the bankrupt, by using the

word '' false'' in some other than its primary and obvious mean-

ing.

But it is not without significance to inquire why an incorrect

statement, innocently made to one creditor, should bar the dis-

charge of the bankrupt as to all his other debts, whatever be its

effect as to the debt of that particular creditor. In re Carton &

Co., supra, the court says:

"It is the act of issuing a materially false statement and the

fraudulent intent of the man who issues it, that the statute seeks

to punish by refusing a discharge. It should not depend upon

the whim or good nature of any particular creditor to whom the

false statement was made, whether the offending bankrupt should

be given or refused his discharge. Any 'party in interest' who

chooses to bring the wrongful act to the attention of the court,
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and proves that it was wrong within the meaning of the stat-

ute, is entitled so to do."

We fully concur in the meaning thus attributed to the clause

in question. The bankrupt who has made to a creditor, for the

purpose of obtaining credit, a false statement,—that is, one in-

tentionally and knowingly untrue, is unworthy of the privilege of

a discharge under the act, and the court will act upon informa-

tion brought to it of such an act by any party in interest. It

will be at once conceded on all hands, that such a bankrupt is

unworthy, and should not receive the favor accorded by the

law to the honest but unfortunate debtor. Some of the cases

cited by the appellee conflict with the view here stated, but the

weight of authority, as of reason, supports it.

We think that the court below erred in finding that the word

"false" means no more in clause 3 than "not true," and the

order of the said court is hereby revised in matter of law, by

directing that the first specification of grounds of opposition to

the discharge of the bankrupt, filed by the Merchants' National

Bank, be dismissed, and that the bankrupt receive his discharge
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in accordance with the recommendation of the referee in that

behalf.'

in accordance with the recommendation of the referee in that
behalf.I

DIMOCK v. REVERE COPPER CO.

117 U. S. 559, 29 L. ed. 994

DIMOCK v. REVERE COPPER CO.

(United States Supreme Court . April 5, 1886)

This case came here by a writ of error to the Supreme Court

117 U. S. 559, 29 L. ed. 994

of New York, having been decided in the Court of Appeals, and

the record remitted to the Supreme Court that judgment might

be finally entered there.

The action was brought in that court on a judgment in favor

of the Revere Copper Company, plaintiff, against Anthony W.

Dimock, rendered in the Superior Court of the Commonwealth

of Massachusetts, for the county of Suffolk, on the 1st day of

April, 1875.

The defendant, Dimock, pleaded, in bar in this action, a dis-

charge in bankruptcy, by the District Court of the United States

for the District of Massachusetts, rendered on the 26th day of

March, 1875, five days before judgment in the State Court.

The case being submitted to the New York Supreme Court in

special term, without a jury, that court found the following facts

and conclusions of law thereon:

"As Findings of Fact.
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'' First. That the plaintiff is, and at the times hereinafter men-

tioned was, a corporation, duly organized and existing under and

by virtue of the laws of the Commonwealth of Massachusetts.

"Second. That on or about the 13th day of January, 1874,

the Revere Copper Company of Boston, Massachusetts, the plain-

tiff herein, commenced an action in the Superior Court of the

Commonwealth of Massachusetts, within and for the county of

Suffolk, a court of general jurisdiction, against Anthony W. Di-

mock, the defendant herein, by the issue of a writ of attachment

(United States Supreme Court. April 5, 1886)
This case came here by a writ of error to the Supreme Court
of New York, having been decided in the Court of Appeals, and
the record remitted to the Supreme Court that judgment might
be finally entered there.
The action was brought in that court on a judgment in favor
of the Revere Copper Company, plaintiff, against Anthony W.
Dimock, rendered in the Superior Court of the Commonwealth
of Massachusetts, for the county of SuJfolk, on the 1st day of
April, 1875.
The defendant, Dimock, pleaded, in bar in this action, a discharge in bankruptcy, by the District Court of the United States
for the District of Massachusetts, rendered on the 26th day of
March, 1875, five days before judgment in the State Court.
The case being submitted to the New York Supreme Court in
special term, without a jury, that court found the following facts
and conclusions of law thereon:

against the goods, estate, and body of the said defendant, and

which said writ was duly served on said defendant, and the sum-

mons to appear in said action was duly served upon him per-

sonally, and that the said defendant thereafter duly appeared

in said action by attorney; that the cause of action was an in-

dorsement of said Dimock of two promissory notes made in the

2—The principal case is annotated

in 20 L. B. A. (N. 8.) 1023.

"As Finding• of Fact.
''First. That the plaintiff is, and at the times hereinafter mentioned was, a corporation, duly organized and existing under and
by virtue of the laws of the Commonwealth of Massachusetts.
"Second. That on or about the 13th day of January, 1874,
the Revere Copper Company of Boston, Massachusetts, the plaintiff herein, commenced an action in the Superior Court of the
Commonwealth of Massachusetts, within and for the county of
Suffolk, a court of general jurisdiction, against Anthony W. Dimock, the defendant herein, by the issue of a writ of attachment
against the goods, estate, and body of the said defendant, and
which said writ was duly served on said defendant, and the summons to appear in said action was duly served upon him per·
sonally, and that the said defendant thereafter duly appeared
in said action by attorney; that the cause of action was an indorsement of said Dimock of two promissory notes made in the
2-The principal cue is annotated ,
in 20 L. R. A. (N. S.) 1023.
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city of New York to the order of plaintiff by the Atlantic Mail

Steamship Company, and dated December 19, 1872.

"Third. That on or about June 23, 1874, the said defendant,

Anthony W. Dimock, filed a petition in bankruptcy, and was duly

adjudicated a bankrupt, in the District Court of the United

States for the District of Massachusetts, and that such proceed-

ings were thereafter had that, on or about March 26, 1875, the

said Dimock was discharged from all debts and claims provable

against his estate, and which existed on the 23d day of June,

1874.

"Fourth. That such proceedings were had in the aforesaid

action in the Superior Court of the Commonwealth of Massa-

chusetts that on or about April 1st, 1875, the plaintiff duly re-

covered judgment in said action against the defendant for the

sum of three thousand five hundred and ninety-five dollars and

fifteen cents ($3,595.15), and that said judgment was upon that

day duly entered.

"Fifth. That no part of said judgment has been paid, and

the whole thereof is now due and payable to the plaintiff.''

"As Conclusions of Law.

"I. That the said proceedings in bankruptcy are no bar to

the present action, and constitute no defense herein.

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

"II. That the plaintiff should have judgment against the de-

fendant for the sum of three thousand five hundred and ninety-

city of New York to the order of plaintiff by the Atlantic Mail
Steamship Company, and dated Decembt~r 19, 1872.
"Third. That on or about June 23, 1874, the said defendant,
Anthony W. Dimock, filed a petition in ba.nkrnptcy, and was duly
adjudicated a bankrupt, in the District Court of the United
States for the District of Massachusetts, and that such proceed·
ings were thereafter had that, on or about March 26, 1875, the
said Dimock was discharged from all debts and claims provable
against his estate, and which existed on the 23d day of June,
1874.
''Fourth. That such proceedings were had in the aforeeaid
action in the Superior Court of the Commonwealth of M.aasa.
chusetts that on or about April 1st, 1875, the plaintiff duly recovered judgment in said action against the defendant for the
sum of three thousand five hundred and ninety-five dollars and
fifteen cents ($3,595.15), and that said judgment was upon that
day duly entered.
''Fifth. That no part of said judgment has been paid, and
the whole thereof is now due and payable to the plaintiff.''

five dollars and fifteen cents ($3,595.15) with interest from April

1st, 1875, amounting to one thousand one hundred and forty-two

dollars and ninety-six cents ($1,142.96), making in all four thou-

sand seven hundred and thirty-eight dollars and eleven cents

($4,738.11), together with the costs of this action, to be taxed,

and an allowance, in addition to costs, amounting to the sum of

seventy-five dollars."

The judgment rendered on these findings was reversed by the

Supreme Court in general term, and that judgment was in

turn reversed by the Court of Appeals, which restored the judg-

ment of the special term. 90 N. Y. 33.

Mr. Justice MILLER, after stating the facts as above reported,

delivered the opinion of the court.

The only questiou considered at all these trials was whether

the discharge of the defendant in the bankruptcy proceeding is,

under the facts found by the court, a bar to the present action;

"As Conclusion& of Law.
''I. That the said proceedings in bankruptcy are no bar to
the present action, and constitute no defense herein.
''II. That the plaintiff should have judgment against the defendant for the sum of three thousand five hundred and ninetyfive dollars and fifteen cents ( $3,595.15) with interest from April
1st, 1875, amounting to one thousand one hundred and forty-two
dollars and ninety-six cen ta ($1,142.96), making in all four thousand seven hundred and thirty-eight dollars and eleven cents
($4,738.11), together with the costs of this action, to be taxed,
and an allowance, in addition to costs, amounting to the sum of
seventy-five dollars.''
The judgment rendered on these findings wBS reversed by the
Supreme Court in general term, and that judgment was in
turn reversed by the Court of Appeals, which restored the judgment of the special tenn. 90 N. Y. 33.
Mr. Justice MIJJT;ER, after stating the facts aa above reported,
delivered the opinion of the court.
The only question considered at all these trials was whether
the discharge of the defendant in the bankruptcy proceeding is,
under the facts found by the court, a bar to the present action ;
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and, as the decision by the New York court against the plaintiff

in error as to the effect of that order of discharge is to refuse to

him a right claimed under the laws of the United States, this

court has jurisdiction to review the decision.

The Superior Court of Massachusetts had jurisdiction of the

suit of the Copper Company against Dimock, both as regards the

subject-matter and the parties. This jurisdiction was rendered

complete by service of process and by the appearance of the

defendant. All this was before the beginning of the bankruptcy

proceeding. Nothing was done to oust this jurisdiction, and the

case accordingly proceeded in due order to the rendition of the

judgment which is the foundation of this action. It is not argued

that this judgment was void, or that the court was ousted of its

jurisdiction by anything done in the bankruptcy court. No such

argument could be sustained if it were made. In the case of

Eyster v. Gaff, 91 U. S. 521, which was very similar to this on

the point now before the court, it was said: '' The court in that

case had acquired jurisdiction of the parties and of the subject-

matter of the suit. It was competent to administer full justice,

and was proceeding according to the law which governed such

a suit to do so. It could not take judicial notice of the pro-

ceedings in bankruptcy in another court, however seriously they
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might affect the rights of parties to the suit already pending. It

was the duty of that court to proceed to a decree between the

parties before it, until by some proper pleadings in the case it

was informed of the changed relations of any of the parties to

the subject-matter of the suit. Having such jurisdiction, and

performing its duty as the case stood in that court, we are at a

loss to see how its decree can be treated as void." The court

then goes on to show, that, if the assignee had brought his right,

acquired pendente lite, to the notice of the court, it would have

been protected. Hill v. Harding, 107 U. S. 631.

So here, if Dimock had brought his discharge to the attention

of the Superior Court at any time before judgment, it would

have been received as a bar to the action, and, under proper

circumstances, even after judgment, it might be made the foun-

dation for setting it aside and admitting the defense. Ray v.

Wight, 119 Mass. 426: Page v. Cole, 123 Mass. 93; Golden v.

Blaskopf, 126 Mass. 523. Nothing of the kind was attempted.

The question before the Massachusetts court for decision, at the

moment it rendered its judgment, was, whether Dimock was then

indebted to the Copper Company. Of Dimock and of this ques-

and, as the decision by the New York court agaim•t the plaintiff
in error as to the etfect of that order of discharge is to refuse to
him a right claimed under the laws of the United States, this
court bas jurisdiction to review the decision.
The Superior Court of Massachusetts had jurisdiction of the
suit of the Copper Company agai~st Dimock, both as regards the
subject-matter and the parties. This jurisdiction was rendered
complete by service of process and by the appearance of the
defendant. All this was before the beginning of the bankruptcy
proceeding. Nothing was done to oust this jurisdiction, and the
case accordingly proceeded in due order to the rendition of the
judgment which is the foundation of this action. It is not argued
that this judgment was void, or that the court was ousted of its
jurisdiction by anything done in the bankruptcy court. No such
argument could be sustained if it were made. In the case of
Eyster v. Gatf, 91 U. S. 521, which was very similar to this on
the point now before the court, it was said: ''The court in that
case had acquired jurisdiction of the parties and of the subjectmatter of the suit. It waa competent to administer full justice,
and was proceeding accordinf{ to the law which governed such
a suit to do so. It could not take judicial notice of the proceedings in bankruptcy in another court, however seriously they
might affect the rights of parties to the suit already pending. It
was the duty of that court to proceed to a decree between the
parties before it, until by some proper pleadings in the case it
was informed of the changed relations of any of the parties to
the subject-matter of the suit. Having such jurisdiction, and
performing its dut1 as the case stood in that court, we are at &
loss to see how its decree can be treated as void." The coort
then goes on to show, that, if the assignee had brought his right,
acquired pend.ente lite, to the notice of the court, it would have
been protected. Hill v. Harding, 107 U. S. 631.
So here, if Dimock had brought his discharge to the attention
of the Superior Court at any time before judgment, it would
have been received as a bar to the action, and, under proper
circumstances, even after judgment, it might be made the foundation for setting it aside and admitting the defense. Ray v.
Wight, 119 Mass. 426; Page v. Cole, 123 M.ass. 93; Golden v.
Blaskopf, 126 Mass. 523. Nothing of the kind was attempted.
The question before the Massachusetts court for decision, at the
moment it rendered its judgment, was, whether Dimock was then
indebted to the Copper Company. Of Dimock and of this ques-
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tion it had complete jurisdiction, and it was bound to decide it

on the evidence before it. Its decision was, therefore, conclusive,

as much so as any judgment where the jurisdiction is complete.

It concluded Mr. Dimock from ever denying that he was so in-

debted on that day, wherever that judgment was produced as

evidence of the debt. If he had the means at that time to prove

that the debt had been paid, released, or otherwise satisfied, and

did not show it to the court, he cannot be permitted to do it in

this suit; and the fact that the evidence that he did not then

owe the debt was the discharge in bankruptcy, made five days

before, does not differ from a payment and receipt in full or a

release for a valuable consideration. Cromwell v. Sac County,

94 U. S. 351; also, Claflin v. Houseman, 93 U. S. 130, 134. A

still stronger case of the validity of judgments of a State Court,

in their relation to bankruptcy proceedings, had pendente lite, is

that of Davis v. Friedlander, 104 U. S. 570. In the case of

Thatcher v. Rockwell, 105 U. S. 467, 469, the Chief Justice, after

alluding to these and other cases, says, they "establish the doc-

trine that, under the late bankrupt law, the validity of a pend-

ing suit, or of the judgment or decree thereon, was not affected

by the intervening bankruptcy of one of the parties; that the

assignee might or might not be made a party; and whether he
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was so or not he was equally bound with any other party acquir-

ing an interest pendente lite."

It is said, however, that, though the defendant had his dis-

charge before the judgment in the State Court was rendered,

and might have successfully pleaded it in bar of that action

and did not do so, the judgment now sued on is the same debt,

and was one of the debts from which, by the terms of the bank-

rupt law, he was discharged under the order of the bankruptcy

court, and to any attempt to enforce that judgment the discharge

may be shown as a valid defense. That is to say, that the failure

of the defendant to plead it when it was properly pleadable,

when, if he ever intended to rely on it as a defense, he was

bound to set it up, works him no prejudice because, though he

has a dozen judgments rendered against him for this debt after

he has received his discharge, he may at any time set it up as

a defense when these judgments are sought to be enforced.

Upon the same principle, if he had appeared in the State Court

and pleaded his discharge in bar, and it had been overruled as

a sufficient bar, he could, nevertheless in this action on that

judgment, renew the defense.

H. & A. Bankruptcy—43

tion it had complete jurisdiction, and it was bound to decide it
on the evidence before it. Its decision was, therefore, conclusive,
as much so as any judgment where the jurisdiction is complete.
It concluded Mr. Dimock from ever denying that he was so indebted on that day, wherever that judgment was produced as
evidence of the debt. If he had the means at that time to prove
that the debt had been paid, released, or otherwise satisfied, and
did not show it to the court, he cannot be permitted to do it in
this suit ; and the fact that the evidence that he did not then
owe the debt was the discharge in bankruptcy, made five days
before, does not differ from a payment and receipt in full or a
release for a valuable consideration. Cromwell v. Sac County,
94 U. S. 351; also, Claflin v. Houseman, 93 U. S. 130, 134. A
still stronger case of the validity of judgments of a State Court,
in their relation to bankruptcy proceedings, had pendc-nte lite, is
that of Davis v. Friedlander, 104 U. S. 570. In the case of
Thatcher v. Rockwell, 105 U. S. 467, 469, the Chief Justice, after
alluding to these and other cases, says, they ''establish the doctrine that, under the late bankrupt law, the validity of a pending suit, or of the judgment or decree thereon, was not affected
by the intervening bankruptcy of one of the parties; that the
assignee might or might not be made a party; and whether he
was so or not he was equally bound with any other party acquiring an interest pendente lite."
It is said, however, that, though the defendant had his discharge before the judgment in the State Court was rendered,
and might have successfully pleaded it in bar of that action
and did not do so, the judgment now sued on is the same debt,
and was one of the debts from which, by the terms of the bankrupt law, he was discharged under the order of the bankruptcy
court, and to any attempt to enforce that judgment the discharge
may be shown as a valid defense. That is to say, that the failure
of the defendant to plead it when it was properly pleadable,
when, if he ever intended to rely on it as a defense, he was
bound to set it up, works him no prejudice because, though he
has a. dozen judgments rendered against him for this debt after
he has received his discharge, he may at any time set it up as
a defense when these judgments are sought to be enforced.
Upon the same principle, if he had appeared in the State Court
and pleaded his discharge in bar, and it had been overruled as
a sufficient bar, he could, nevertheless in this action on that
judgment, renew the defense.
H . .I: A. Bankruptcy-4 8
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But in such case, his remedy would not lie in renewing the

struggle in a new suit on such judgment, but in bringing the

first judgment for review before this court where his right under

the discharge would have been enforced then, as he seeks to do it

now, after submitting to that judgment without resistance and

without complaint.

We are of opinion that, having in his hands a good defense

at the time judgment was rendered against him, namely, the

order of discharge, and having failed to present it to a court

which had jurisdiction of his case and of all the defenses which

he might have made, including this, the judgment is a valid judg-

ment, and that the defense cannot be set up here in an action

on that judgment. The case of Steward v. Green, 11 Paige, 535,

seems directly in point. So also are Hollister v. Abbott, 11

Foster, 31 N. H. 442, and Bradford v. Rice, 102 Mass. 472.

It is clear that until the judgment of the Massachusetts court

is set aside or annulled by some direct proceeding in that court,

its effect cannot be defeated as a cause of action, when sued in

another state, by pleading the discharge as a bar which might

have been pleaded in the original action.

The judgment of the New York court is affirmed*

3—"The execution was issued
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after the discharge in bankruptcy,

and appellee filed his motion to

quash on the ground that the judg-

ment was a partnership debt of the

firm of Munder & 8tevenson. Tes-
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But in such case, his remedy would not lie in renewing the
struggle in a new suit on such judgment, but in bringing the
first judgment for revie":V before this court where his right under
the discharge would have been enforced then, as he eeeb to do it
now, after submitting to that judgment without resistance and
without complaint.
We are of opinion that, having in his hands a good defenee
at the time judgment was rendered against him, namely, the
order of discharge, and having failed to pl"'e861lt it to a court
which had jurisdiction of his case and of all the defenaes which
he might have made, including this, the judgment is a valid judgment, and that the defense cannot be set up here in an action
on that judgment. The case of Steward v. Green, 11 Paige, 535,
seems directly in point. So also are Hollister v. Abbott, 11
Foster, 31 N. H. 442, and Bradford v. Rice, 102 Maas. 472.
It is clear that until the judgment of the M8888.Chusetta court
is set aside or annulled by some direct proceeding in that court,
its effect cannot be defeated as a cause of action, when sued in
another state, by pleading the discharge as a bar which might
have been pleaded in the original action.
The judgment of the New York court is affirmed.•

timony was introduced, over the ob-

jection of appellant, tending to

prove that, though the notes upon

which the judgment was rendered

were signed individually, they were

in fact obligations of the firm, and

that the consideration therefor went

to the firm. * • *

"The effect of the discharge in

bankruptcy was to release the mem-

bers of the firm individually and as

partners from all the provable debts

of the firm save those specially ex-

cepted by the terms of the statute,

such as judgments in actions for

fraud or false pretense, etc.

"The discharge is the judgment

of a court of competent jurisdiction

nnd cannot be collaterally attacked.

Collier on Bankruptcy, p. 785; Black

on Bankruptcy, p. 88; Loveland on

Bankruptcy, p. 785; Puller v. Pease,

144 Mass. 390; Corey v. Bipley, 57

Me. 69; Bailey v. Carruthera, 71 Me.

172; Howland v. Canon, 28 Ohio

St., 625; Milhous v. Aicardi, 51 Ala.

594; Stevens v. Brown, 49 Miss.

597; Brady v. Brady, 71 Oa. 71;

Talbott v. Suit, 68 Md. 443.

"It is contended by counsel for

appellant that the discharge was not

effective to release appellee from

liability individually from the part-

nership debts because he failed to

include his individual assets in the

schedules. If it has been shown to

the bankruptcy court that appellee

owned property not included in the

schedules, that would have been

ground for refusal of the discharge,

or for revocation of the discharge by

3-' ' The execution waa il!lued
after the diacharge in bankruptc7,
and appellee filed hi.a motion tlo
quash on the ground th&t the judgment wu a partnership debt of the
flrm of Munder & St.evenaon. Testimony was introduced, over the ob·
jeetion of appellant, t.ending to
prove that, though the notes upon
which the judgment wu rendered
were 11igned individually, they were
in fact obligations of the fl.rm, and
that the consideration therefor went
to the fl.rm. • • •
' ' The effect of the discharge in
bankruptcy waa to release the mem·
hers of the firm individually and as
partners from all the provable debt.
of the fl.rm save those specially excepted by the teJ'DlB of the atatut.e,
such a11 judgment• in action11 for
frand or false preten!t!, etc.
'' 'fhe discharge is the judgment
of a court of competent jurisdiction
nnd cannot be collaterally attacked.

Collier on Bankruptc7, p. 7~; Bl&ck
on Bankruptc7, p. 88; Loveland on
Bankruptq, p. 786; Fuller v. Peue,
144 Maae. 390; Cof81 v. Riple:r1 :>7
Me. 69; Bailey v. Carruthers, 71 Me.
172; Howland "'· Canon, 28 Ohio
St., 625; Milhous v. Aicardi, 51 Ala.
594; Stevens v. Brown, 49 Miaa.
597; Brad7 v. Brady, 71 Ga. 71;
Talbott v. Sui*, 68 Md. ffS.
''It i11 contended by counsel for
appellant that the discharge waa not
effective to release appellee horn
liability individually from the partnership debt!! becauae he failed to
include his individual uaets in the
schedules. If it baa been ahown to
the bankruptcy court that appellee
cwned property not included in the
scbedulea, that would have been
ground for refuaal of the di.llCbarge.
or for revocation of the discharge by
that court after it had been granted;
but that question should have been
litigated in the bankruptcy eonrt,

DISCHARGE
DISCHARGE 675

675

CITIZENS' LOAN ASS'N v. BOSTON & M. R. R.

196 Mass. 528, 82 N. E. 696

CITIZENS' LOAN ASS 'N v. Bt)STON & M. R. R.

(Supreme Judicial Court of Massachusetts. Nov. 27, 1907)

Plaintiff and defendant are domestic corporations. On Feb-

196 Mass. 528, 82 N. E. 696

ruary 27, 1905, and for a long time prior thereto, Steven J.

Wescott was in the employ of defendant as a conductor. On

(Supreme Judicial Court of Massachusetts. Nov. 27, 1907)

that day Wescott, for a valuable consideration, and as security

for the payment of a note given by him to plaintiff, and for

money loaned, assigned to plaintiff all claims which he might

thereafter have against defendant for moneys becoming due

between that date and January 1, 1908, for services.

RUQG, J. The single question presented by this appeal is

whether an assignment of wages to be earned in an existing em-

ployment, given before bankruptcy, without fraud, and upon

sufficient consideration, to secure a valid subsisting debt, and

duly recorded, can be enforced, after the discharge in bank-

ruptcy of the assignor, as to wages earned in the course of the

original employment, by the creditor, who has not proved his

Plaintiff and defendant .are domestic corporations. On February 27, 1905, and for a long time prior thereto, Steven J.
Wescott was in the employ of defendant as a conductor. On
that day Wescott, for a valuable consideration, and as security
for the payment of a note given by him to plaintiff, and for
money loaned, assigned to plaintiff all claims which he might
thereafter have against defendant for moneys becoming due
between that date and January 1, 1908, for services.

debt in bankruptcy. A debt is not extinguished by a discharge

in bankruptcy. The remedy upon the debt, and the legal, but

not the moral, obligation to pay, is at an end.4 The obligation

itself is not canceled. Champion v. Buckingham, 165 Mass. 76,

42 N. E. 498; Heather v. Webb, 2 C. P. D. 1. An assignment
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of future earnings, which may accrue under an existing employ-

ment, is a valid contract and creates rights, which may be en-

forced both at law and in equity, whichever may in a par-

ticular case be the appropriate forum. Tripp v. Brownell, 12

and the judgment of that court in

granting the discharge is conclusive

of the right to contest it on that

ground.

"The discharge operates only

upon such debts as were provable,

and the question whether or not a

particular debt has been released by

it is left to be determined by the

court in which action is brought to

enforce the debt. It was proper,

therefore, for the court to enter

upon an inquiry whether or not the

debt in controversy was in fact a

RUGG, J. The single question presented by this appeal is
whether an assignment of wages to be earned in an existing employment, given before bankruptcy, without fraud, and upon
sufficient consideration, to secure a valid subsisting debt, and
duly recorded, can be enforced, after the discharge iu bankruptcy of the assignor, as to wages earned in the course of the
original employment, by the creditor, who has not proved his
debt in bankruptcy. A debt is not extinguished by a discharge
in bankruptcy. The remedy upon the debt, and the legal, but
not the moral, obligation to pay, is at an end. 4 The obligation
itself is not canceled. Champion v. Buckingham, 165 Mass. 76,
42 N. E. 498; Heather v. ·webb, 2 C. P. D. 1. An assignment
of future earnings, which may accrue under an existing employment, is a valid contract and creates rights, which may be enforced both at law and in equity, whichever may in a particular case be the appropriate forum. Tripp v. Brownell, 12

provable claim against the estate of

the bankrupt and was discharged.

Collier on Bankruptcy, p. 191; Love-

land on Bankruptcy, p. 760; In re

Bhutassel, 96 Fed. 597; In re Mus-

sey, 99 Fed. 71; In re Wright, No.

18065, Fed. Cases." Young v.

Stevenson, 73 Ark. 480, 482. See

also Custard v. Wigderson, 130 Wis.

412.

4—Cf. Matthewson v. Needham,

81 Kans. 340, 26 L. B. A. (N. 8.)

274.

and the judguient of that court in
granting the discharge ia conclusive
of the right to conte&t it on that
ground.
'' The discharge operates only
upon such debts as were provable,
and the question whether or not a
particular debt has been released by
it is left to be dete!'mined by the
court in which action i1 brought to
enforce the debt. It was proper,
therefore, for the court t.o enter
upon an inquiry whether or not the
debt in controversy waa in fact a

provable claim against the estate of
the bankrupt and was discharged.
Collier on Bankruptcy, p. 191; Love·
land on Bankruptcy, p. 760; In re
Rbutat11el, 96 Fed. 597; In re Mus·
sey, 99 Fed. 71 ; In re Wright, No.
18065, Fed. Cues." Young v.
StevenBOn, 73 Ark. 480, 482. Bee
also Custard v. Wigdenon, 130 Wia.
ill.
4-Cf. MatthewBOn v. Needham,
81 Kans. 340, 26 L. R. A. (N. S.)
27~
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Cush. 376; Weed v. Jewett, 2 Mete. 608, 37 Am. Dec. 115;

Brackett v. Blake, 7 Mete. 335, 41 Am. Dec. 442; Hartey v.

Tapley, 2 Gray, 565; Gardner v. Hoeg, 18 Pick. 168; Taylor v.

Lynch, 5 Gray, 49; Lannan v. Smith, 7 Gray, 150; St. Johns v.

Charles, 105 Mass. 262; Lazarus v. Swan, 147 Mass. 330, 333, 17

N. E. 665; James v. Newton, 142 Mass. 366, 8 N. E. 122, 56

Am. Rep. 692. These cases proceed upon the theory that the

worker under contract for service, though indefinite as to time

and compensation and terminable at will, has an actual and real

interest in wages to be earned in the future by virtue of his con-

tract. He may recover for an unjustifiable interference with

such an employment, as for an injury to any other vested prop-

erty right. Morgan v. Dunphy, 177 Mass. 485, 59 N. E. 125,

52 L. R. A. 115, 83 Am. St. Rep. 289; Berry v. Donovan, 188

Mass, 353, 74 N. E. 603, 5 L. R. A. (N. S.) 899, 108 Am. St.

Rep. 499. It is plain that one may sell wool to be grown upon

his own sheep, or a crop to be produced upon his own land, but

not that to be grown or produced upon the sheep or land of an-

other. No more can one assign wages, where there is no con-

tract for service. Jones v. Richardson, 10 Mete. 481; Low v.

Pew, 108 Mass. 347, 11 Am. Rep. 357. But profitable employ-

ment is a reality. Wages to be earned by virtue of an existing

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

employment are no more shadowy or insubstantial than the fleece

of next spring or the crop of the following autumn. Money to

accrue from such service is not a bare expectancy or mere pos-

sibility, but a substance capable of grasp and delivery. It con-

stitutes a present, existing, right of property, which may be sold

or assigned as any other property. Although not in the manual

possession of the assignor, it is in his potential possession. The

transfer of this potential possession creates the assignee a lienor

upon the property right. The holder of such an assignment

stands upon a firmer plane than the mortgagee of future ac-

quired property, who has only the right by contract to act be-

times in the future for his protection. Wasserman v. McDon-

nell, 190 Mass. 326, 76 N. E. 959. The assignee of wages to be

earned under an existing contract gets a present right, perfect

in itself, requiring no future action on his part. Contracts for

personal service are of such a character that their breach is in

appropriate cases enjoined. Lumley v. Wagner, 1 De G., M. &

G. 604; Duff v. Russell, 133 N. Y. 678, 31 N. E. 622; Whitwood

Chemical Co. v. Hardman [1891] 2 Ch. 416. See Phila. Base

Ball Club v. Lejoie, 202 Pa. 210, 51 Ati. 973, 58 L. R. A. 227,

Cush. 376; Weed v. Jewett, 2 Mete. 608, 37 Am. Dec. 115;
Brackett v. Blake, 7 Mete. 335, 41 Am. Dec. 442; Hartey v.
Tapley, 2 Gray, 565; Gardner v. Hoeg, 18 Pick. 168; Taylor v.
Lynch, 5 Gray, 49; Lannan v. Smith, 7 Gray, 150; St. Johns v.
Charles, 105 Mass. 262; Lazarus v. Swan, 147 Mass. 330, 333, 17
N. E. 665; James v. Newton, 142 Mass. 366, 8 N. E. 122, 56
Am. Rep. 692. These cases proceed upon the theory that the
worker under contract for service, though indefinite as to time
and compensation and terminable at will, haB an actual and real
interest in wages to be earned in the future by virtue of his contract. He may recover for an unjustifiable interference with
such an employment, as for an injury to any other vested property right. Morgan v. Dunphy, 177 Mass. 485, 59 N. E. 125,
52 L. R. A. 115, 83 Am. St. Rep. 289; Berry v. Donovan, 188
Mass, 353, 74 N. E. 603, 5 L. R. A. (N. S .) 899, 108 Am. St.
Rep. 499. It is plain that one may sell wool to be grown upon
his own sheep, or a crop to be produced upon his own land, but
not that to be grown or produced upon the sheep or land of another. No more can one assign wages, where there is no contra.ct for service. Jones v. Richardson, 10 Mete. 481; Low v.
Pew, 108 Mass. 347, 11 Am. Rep. 357. But profitable employment is a reality. Wages to be earned by virtue of a.u existing
employment are no more shadowy or insubstantial than the fleece
of next spring or the crop of the following autumn. :Money to
accrue from such service is not a bare expectancy or mere possibiHty, but a substance capable of grasp and delivery. It constitutes a present, existing, right of property, which may be sold
or assigned 88 any other property. Although not in the manual
possession of the assignor, it is in his potential possession. The
transfer of this potential possession creates the assignee a lienor
upon the property right. The holder of such an assignment
stands upon a firmer plane than the mortgagee of future acquired property, who has only the right by contract to act betimes in the future for his protection. Wasserman v. l\IcDonnell, 190 Mass. 326, 76 N. E. 959. The assignee of wages to be
earned under an existing contract gets a present right, perfect
in itself, requiring no future action on his part. Contracts for
personal service are of such a character that their breach is in
appropriate cases enjoined. Lumley v. Wagner, 1 De G., :M. &
G. 604; Duff v. Russell, 133 N. Y. 678, 31 N. E. 622; Whitwood
Chemical Co. v. Hardman [1891] 2 Ch. 416. See Phil.a. Base
Ball Club v. Lajoie, 202 Pa. 210, 51 Atl. 973, 58 L. R. A. 227,
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90 Am. St. Rep. 627. It may be taken for granted that the right

to future wages to be earned under such a contract does not pass

to the trustee in bankruptcy. Nor are we dealing here with a

contract as to labor in terms or spirit contrary to public policy,

as in Parsons v. Trask, 7 Gray, 473, 66 Am. Dec. 502. But on

the contrary, assignments of wages are recognized as valid by

statute. Rev. Laws, c. 189, §§ 32, 33, 34; Id. c. 102, §§51, 57

to 67, both inclusive; Id. c. 106, § 63. The present case is not

affected by St. 1905, p. 224, c. 308, or St. 1906, p. 366, c. 390.

Specific performance of contracts to labor like that in ques-

tion will not be enforced. Arthur v. Oakes, 63 Fed. 310-318,

11 C. C. A. 209, 25 L. R. A. 414; Robertson v. Baldwin, 165

U. S. 275, 17 Sup. Ct. 326, 41 L. ed. 715. It is only where labor

has been voluntarily performed that the question now presented

can arise. It is possible that an agreement to execute an assign-

ment, falling short of the creation of a lien, is, when the wages

have been actually earned, enforceable in equity, even after a

subsequent bankruptcy or insolvency. We do not decide this,

however. Edwards v. Peterson, 80 Me. 367, 14 Atl. 936, 6 Am.

St. Rep. 207; Stott v. Franey, 20 Or. 410, 26 Pac. 271, 23 Am.

St. Rep. 132. At lowest the assignment in question became "a

specific equitable lien on the fund" (Triste v. Child, 21 Wall.
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441, 22 L. ed. 623), or was "an independent collateral agree-

ment given by way of guaranty or other security" for the main

debt, and there is no reason why such an agreement should not

outlive the remedy upon the debt, to secure which it was given

(Shaw v. Silloway, 145 Mass. 503, 507, 14 N. E. 783). In either

event, it was not dissolved by the bankruptcy. We have consid-

ered the contrary authorities of In re West (D. C.) 128 Fed. 205,

In re Home Discount Co. (D. C.) 147 Fed. 538, and Leitch v.

Northern Pacific Ry. Co., 95 Minn. 35, 103 N. W. 704, with the

deference to which they are entitled.5 They proceed upon con-

siderations as to the effect of an assignment of wages and the

rights vesting thereunder in the assignee, as well as public pol-

icy pointed out in the latter case, which are inconsistent with

what we conceive to be sound reasoning, and opposed to the

numerous decisions of this court above cited concerning rights

acquired under assignments of wages. In the absence of a de-

cision to the same effect by the Supreme Court of the United

5—See also Id re Ludeke, 171 R. A. (N. 8.) 375, 137 Am. St Hep.

Fed. 292; Levi v. Loevenhart & Co., 377.

138 Ky. 133, 127 S. W. 748, 30 L.

90 Am. St. Rep. 627. It nrny he taken for granted that the right

to future wages to be earned under such a contract does not pass
to the trustee in bankruptcy. Nor are we dealing here with a
contract as to labor in terms or spirit contrary to public policy,
as in Parsons v. Trask, 7 Gray, 473, 66 Am. Dec. 502.· But on
the contrary, assignments of wages are recognized as valid by
statute. Rev. Laws, c. 189, §§ 32, 33, 34; Id. c. 102, §§ 51, 57
to 67, both inclusive; Id. c. 106, § 63. The present case is not
affected by St. 1905, p. 224, c. 308, or St. 1906, p. 366, c. 390.
Specific performance of contracts to labor like that in questi<>n will not be enforced. Arthur v. Oakes, 63 Fed. 310-318,
11 C. C. A. 209, 25 L. R. A. 414; Robertson v. Baldwin, 165
U. S. 275, 17 Sup. Ct. 326, 41 L. ed. 715. It is only where labor
has been voluntarily performed that the question now presented
can ariSe. It is possible that an agreement to execute an assignment, falling short of the creation of a lien, is, when the wages
have been actually earned, enforceable in equity, even after a
subsequent bankruptcy or insolvency. We do not decide this,
however. Edwards v. Peterson, 80 .Me. 367, 14 Atl. 936, 6 Am.
St. Rep. 207; Stott v. Franey, 20 Or. 410, 26 Pac. 271, 23 Am.
St. Rep. 132. At lowest the assignment in question became "a
specific equitable lien on the fund" ( Triste v. Child, 21 'Vall.
441, 22 L. ed. 623), or was ''an independent collateral agreement given by way of guaranty or other security" for the main
<lebt, and there is no reason why. such an agreement should not
outlive the remedy upon the debt, to secure which it was given
(Shaw v. Silloway, 145 Mass. 503, 507, 14 N. E. 783). In either
event, it was not dissolved by the bankruptcy. We have considered the coutrary authorities of In re \Vest (D. C.) 128 Fed. 205,
In re Home Discount Co. (D. C.) 147 Fed. 538, and Leitch v.
Northern Pacific Ry. Co., 95 ~Hnn. 35, 103 N. W. 704, with the
deference to which they are entitled.!\ They proceed upon considerations as to the effect of an assignment of wages and the
rights vesting thereunder in the assignee, as well as public policy pointed out in the latter case, which are inconsistent with
·what we conceive to be sound reasoning, and opposed to the
rn1merous decisions of this court above cited concerning rights
11e(1uired undP,r assiignmcnts of wages. In the absence of a decision to the same effect by the Supreme Court of the United
5-See also In re Ludeke, 171
Fed. 292; Levl v. Loeveobart & Co.,
138 Ky. 133, 127 s . W. 748, 30 L.

R. A. (N. S.) 375, 137 Am. St. Rep.
377.
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States, we cannot accede to them as authoritative. Nor do we

perceive anything inconsistent with the conclusion we have

reached, in Clark v. Clark, 17 How. 315, 15 L. ed. 77, East

Lewisburg v. Marsh, 91 Pa. 96, Christian & Craft Grocery Co.

v. Michael & Lyons, 121 Ala. 84-87, 25 South. 571, 77 Am. St.

Rep. 30, Williams v. Chambers, 10 Q. B. 337, and Hanover Nat.

Bank v. Moyses, 186 U. S. 192, 22 Sup. Ct. 857, 46 L. ed. 1113,

which are cited as generally supporting authorities In re Home

Discount Co., ubi supra.

The assignment to the plaintiff is a lien which was preserved

by § 67d of the bankruptcy act of July 1, 1898 (30 Stat . 564,

c. 541 [U. S. Comp. St. 1901, p. 3450]), and was not affected by

the discharge in bankruptcy of the assignor. This conclusion

is supported by Mallin v. Wenham, 209 Ill. 252, 70 N. E. 564,

65 L. R. A. 602, 101 Am. St. Rep. 233.

Judgment affirmed.8

EVANS v. STAALLE

88 Minn. 253, 92 N. W. 951

(Supreme Court of Minnesota. Jan. 9, 1903)

START, C. J. Action in the District Court of the county of

Murray to enforce a resulting trust in favor of the plaintiff as

a creditor of the defendant's husband, Christ Staalle, hereafter

States, we cannot accede to them 88 authoritative. Nor do we
perceive anything inconsistent with the conclusion we have
reached, iu Clark v. Clark, 17 How. 315, 15 L. ed. 77, East
Lewisburg v. Marsh, 91 Pa. 96, Christian & Craft Grocery Co.
v. Michael & Lyons, 121 Ala. 84-87, 25 South. 571, 77 Am. St.
Rep. 30, Williams v. Chambers, 10 Q. B. 337, and Hanover Nat.
Bank v. Moyses, 186 U. S. 192, 22 Sup. Ct. 857, 46 L. ed. 1113,
which are cited 88 generally supporting authorities In re Home
Discount Co., ubi supra.
The assignment to the plaintiff is a lien which was preserved
by § 67 d of the bankruptcy act of July 1, 1898 (30 Stat. 564,
c. 541 [U. S. Comp. St. 1901, p. 3450] ), and was not affected by
the discharge in bankruptcy of the assignor. Thia conclusion
is supported by Mallin v. Wenham, 209 Ill 252, 70 N. E. 564,
65 L. R. A. 602, 101 Am. St. Rep. 233.
Judgment affirmed.e
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designated as the "debtor." The facts, in brief, as established

by the verdict of the jury and the findings of the trial judge,

are substantially these: In the year 1892 the debtor was in-

. EVANS v. STAALLE

debted to the plaintiff in the aggregate sum of $117.25, and on

November 11, 1897, the plaintiff duly recovered and docketed a

88 Minn. 253, 92 N. W. 951

judgment against him therefor in the sum of $224.17, including

interest and costs. On March 19, 1901, execution was duly is-

(Supreme Court of Minnesota. Jan. 9, 1903)

sued on the judgment, and returned wholly unsatisfied. On

November 28 and December 19, 1900, respectively, land aggre-

gating 1G0 acres, being the two tracts of 80 acres each described

in the complaint, was conveyed to the defendant by the then

owners thereof. The debtor paid one-third of the consideration

for the conveyance of such tracts of land, and the title was taken

in the name of the defendant as grantee to hinder and defraud

the creditors of the debtor. This action was commenced in

6—See note to principal case in

14 L. R. A. (N. S.) 1025.

START, C. J. Action in the District Court of the county of
Murray to enforce a resulting trust in favor of the plaintiff as
a creditor of the defendant's husband, Christ Staalle, hereafter
designated as the ''debtor.'' The facts, in brief, as established
by the verdict of the jury and the findings of the trial judge,
are substantially these: In the year 1892 the debtor was indebted to the plaintiff in the aggregate sum of $117.25, and on
Novi>m her 11, 1897, the plaintiff duly recovered and docket.ed a
judgment against him therefor in the sum of $224.17, including
interest and costs. On March 19, 1901, execution was duly issued on the judgment, and returned wholly unsatisfied. On
November 28 and December 19, 1900, respectively, land aggregating 160 acres, being the two tracts of 80 acres e.ach described
in the complaint, was conveyed to the defendant by the then
owners thereof. The debtor paid one-third of the consideration
for the conveyance of such tracts of land, and the title was taken
in the name of the defendant as grantee to hinder and defraud
the creditors of the debtor. This action was commenced in
6--See note to principal case in
14 L. R. A. (N. S.) 1025.
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April, 1901, and the complaint alleged, with others, the facts

we have stated. The answer of the defendant to the complaint

admitted that the tracts of land described in the complaint were

conveyed to her at the dates stated in the complaint, and denied

the other allegations thereof. On April 6, 1902, the defendant

moved the court for leave to serve an amended and supplemental

answer, setting up the fact that on November 16, 1901, the

debtor, Christ Staalle, was discharged in bankruptcy from all

of his debts existing on January 19, 1901, on which day he nic-

his petition for adjudication under the act of congress relatii.i;

to bankruptcy. The motion was denied, and the trial proceeded

upon the original pleadings. The trial court, as a conclusion of

law, directed judgment in favor of the plaintiff to the effect that

the defendant holds the title to an undivided one-third of the

two tracts of land here in question in trust for the plaintiff to

the amount of his judgment, which is a lien thereon, and, fur-

ther, that the plaintiff is entitled to a lien on a third tract of

land to the extent of $51.92, as to which it is unnecessary to

state the facts. Judgment was so entered, from which the de-

fendant appealed.

1. The first assignment of error to be considered is that the

complaint does not allege facts constituting a cause of action,
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because it does not state that the debtor was ever the owner of

any interest in the land in question, nor that he was ever the

owner of any of the consideration paid therefor, nor any facts

tending to show any intention to defraud any of his creditors,

or that any of them were defrauded. No one of these objections

to the complaint is well taken. The complaint alleges that the

land in question was conveyed to the defendant, and that the

purchase price thereof was paid by the judgment debtor, and

the title thereto taken in the name of the defendant to defraud

creditors. Upon these facts there presumptively arose a trust

in favor of the creditors of the debtor at the time such convey-

ance was made. It was only necessary to allege such facts in

the complaint. Gen. St. 1894, § 4281; Rogers v. McCauley, 22

Minn. 384. It was sufficient to allege in the complaint that the

debtor paid the purchase price, without also alleging that he

was the owner thereof. The legal title to the land was vested

in the defendant by the conveyance to her, and no interest or trust

in the land resulted in favor of the debtor by reason of his pay-

ing part of the purchase price or otherwise. Subject to the trust

in favor of then existing creditors, the defendant became, by the

April, 1901, and the complaint alleged, with others, the facts
we have stated. The answer of the defendant to the complaint
admitted that the tracts of land described in the complaint were
conveyed to her at the dates stated in the complaint, and denied
the other allegations thereof. On April 6, 1902, the defendant
moved the court for leave to serve an amended and supplemental
answer, setting up the fact that on November 16, HIUl, ti1t·
debtor, Christ Staalle, was discharged in bankruptcy from all
of his debts existing on January 19, 1901, on which <lay he tii···
his petition for adjudication under the act of congress relati1.,;:
to bankruptcy. The motion was denied, and the trial proceeded
upon the origin.al pleadings. The trial court, as a conclusion of
law, directed judgment in favor of the plaintiff to the effect that
the defendant holds the title to an undivided one-third of the
two tracts of land here in question in trust for the plaintiff to
the amount of his judgment, which is a lien thereon, and, further, that the plaintiff is entitled to a lien on a third tract of
land to the extent of $51.92, as to which it is unnecessary to
state the facts. Judgment was so entered, from whi('h the defendant appealed.
1. The first assignment of error to be considered is that the
complaint does not allege facts constituting a cause of action,
because it does not state that the debtor was ever the owner of
any interest in the land in question, nor that he was ever the
owner of any of the consideration paid therefor, nor any facts
tending to show any intention to defraud any of his creditors,
or that any of them were defrauded. No one of these objections
to the complaint is well taken. The complaint alleges that the
land in question was conveyed to the defendant, and that the
purchase price thereof was paid by the judgment debtor, and
the title thereto taken in the name of the defendant to defraud
creditors. Upon these facts there presumptively arose a trust
in favor of the creditors of the debtor at the time such conveyance was made. It was only necessary to allege such facts in
the complaint. Gen. St. 1894, § 4281 ; Rogers v. :McCauley, 22
Minn. 384. It was sufficient to aUege in the complaint that the
debtor paid the purchase price, without also alleging that he
was the owner thereof. The legal title to the land was vested
in the defendant by the conveyance to her, and no interest or trust
in the land resulted in favor of the debtor by reason of his paying part of the purchase price or otherwise. Subject to the trust
in favor of then existing creditors, the defendant became, by the
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conveyance, the absolute owner of the land. Gen. St. 1894,

§ 4281. Such being the effect of the conveyance to the defendant,

it would have been absurdly untrue to have alleged in the com-

plaint that the debtor had some interest in the land.

2. The order of the court denying the defendant's motion to file

a supplemental answer pleading the debtor's discharge in bank-

ruptcy is urged as error. The trial court, in the exercise of a

fair discretion, might well have denied the motion on the ground

that it was not made with reasonable promptness. But, this

aside, the order was right on the merits, for the debtor's dis-

charge was immaterial. No title to the land passed to the trus-

tee in bankruptcy. The discharge in bankruptcy did not pay

or extinguish the plaintiff's debt, nor relieve the defendant's

land from the trust with which it was charged by operation of

law for the payment of the debt. The only effect of the dis-

charge was to relieve the debtor from all legal obligations to

pay the debt, leaving all liens or trusts securing the debt unim-

paired. Lowell, Bankr. §§ 242-244; Smith v. Stanehfield, 84

Minn. 343, 87 N. W. 917. Now, when the land in this case was

conveyed to the defendant upon a consideration paid by the

debtor, a trust in favor of the plaintiff as a creditor attached to

the land to the extent necessary to satisfy his debt, which could
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be defeated only by disproving any fraudulent intent. This

trust could be enforced after the debtor's discharge, although

all personal remedies against him to secure payment of the debt

had been thereby extinguished, precisely the same as a mortgagee

may foreclose his lien on the mortgaged premises, and thereby

secure payment of his debt, although an action to recover it

from the mortgagor be barred by the statute of limitations.

Slingerland v. Sherer, 46 Minn. 422, 49 N. W. 237.

•••

Judgment affirmed.

BROWN & BROWN COAL CO. v. ANTEZAK

164 Mich. 110, 128 N. W. 774

(Supreme Court of Michigan. Dec. 7, 1910)

This action was commenced by attachment in the justices'

court of Detroit, December 30, 1907. On January 2, 1908, the

attached property was released upon the giving of the statutory

bond. On February 8, 1908, judgment was rendered in favor

conveyance, the · absolute owner of the land.

Gen. St. 189·l,

§ 4281. Such being the effect of the conveyance to the defendant,
it would have been absurdly untrue to have alleged in the com-

plaint that the debtor had some interest in the land.
2. The order of the court denying the defendant's motion to file
a supplemental answer pleading the debtor's discharge in bankruptcy is urged as error. The trial court, in the exercise of a
fair discretion, might well have denied the motion on the ground
that it was not made with reasonable promptness. But, this
aside, the order was right on the merits, for the debtor's discharge was immaterial. No title to the la.ud passed to the trustee in ba.nkruptcy. The discharge in bankruptcy did not pay
or extinguish the plaintiff's debt, nor relieve the defendant's
land from the trust with which it was charged by operation of
law for the payment of the debt. The only effect of the discharge was to relieve the debtor from all legal obligations to
pay the debt, leaving all liens or trusts securing the debt unimpaired. Lowell, Bankr. § § 242-244; Smith v. Stanchfield, 84
:\!inn. 343, 87 N. W. 917. Now, when the land in this case was
conveyed to the defendant upon a consideration paid by the
debtor, a trust in favor of the plaintiff as a creditor attached to
the land to the extent necessary to satisfy his debt, which could
be defeated only by disproving any fraudulent intent. This
trust could be enforced after the debtor's discharge, although
all personal remedies against him to secure payment of the debt
had been thereby extinguished, precisely the same as a mortgagee
may foreclose his lien on the mortgaged premises, and thereby
secure payment of his debt, although an action to recover it
from the mortgagor be barred by the statute of limitations.
Slingerland v. Sherer, 46 llinn. 422, 49 N. W. 237.

• • •

Judgment affirmed.
BROWN & BROWN COAL CO. v. ANTEZAK
164 Mich. 110, 128 N. W. 774
(Supreme Court of Michigan.

Dec. 7. 1910)

This action was commenced by attachment in the justices'
court of Detroit, December 30, 1907. On January 2, 1908. the
attached property was released upon the giving of the statutory
bond. On February 8, 1908, judgment was rendered in favor
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of the plaintiff for $405.94 and costs. On March 2, 1908, an

appeal was taken to the Circuit Court for the county of Wayne.

In perfecting the appeal the usual statutory bond was given;

one John Knuth becoming surety thereon. While said appeal

was pending and 13 months after it was taken, the defendant,

on April 7, 1909, filed a voluntary petition in bankruptcy in the

United States District Court. On July 16, 1909, the appeal not

having been prosecuted or determined, plaintiff made a motion

to dismiss. On July 26, 1909, defendant secured an order stay-

ing proceedings in the Wayne Circuit Court until the final de-

termination of the bankruptcy proceedings in the United States

District Court. In the bankruptcy proceeding the judgment

here in question was listed as a liability of the bankrupt, and a

final discharge was by him obtained on September 21, 1909. On

October 4, 1909, defendant filed an amended plea, giving notice

of his discharge, and on December 10, 1909, the case came on

for trial in the Wayne Circuit Court. No defense upon the

merits was interposed by defendant, but it was urged in his be-

half that his discharge in the bankruptcy proceeding operated,

not only to cancel his indebtedness to plaintiff, but likewise re-

leased the surety upon the appeal bond. It was conceded upon

the trial that, unless the discharge of defendant released the

surety, plaintiff was entitled to a judgment for the amount of
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the judgment in the justice court, with interest. There being

no question of fact involved, by consent of counsel, the case was

tried by the court without a jury. A verdict was directed for

defendant, upon which judgment was entered. Plaintiff has re-

moved the case to this court by writ of error.

BROOKE, J. (after stating the facts as above). From the

foregoing statement of facts, it will be seen that the only ques-

tion to be determined is whether or not the discharge which

defendant obtained in the bankruptcy proceedings operates as

a bar to the taking of a judgment against his surety upon the

appeal bond. The obligation of the bond is as follows:

"Whereas, judgment was rendered on the 26th day of February,

A. D. 1908, by Louis Ott, one of the justices of the peace in and

for the county of Wayne, in favor of the above-named Brown

& Brown Coal Company, as plaintiff, and against the above-

bounden Stanislaus Antezak, as defendant, for the sum of

of the plaintiff for $405.94 and costs. On :!\larch 2, 1908, an
appeal was taken to the Circuit Court for the county of Wayne.
In perfecting the appeal the usual statutory bond was given;
one John Knuth becoming surety thereon. While said appeal
was pending and 13 months after it was taken, the defendant,
on April 7, 1909, filed a volw1tary petition in bankruptcy in the
United States District Court. On July 16, 1909, the appeal not
having been prosecuted or determined, plaintiff made a motion
to dismiss. On July 26, 1909, defendant secured an order staying proceedings in the Wayne Circuit Court until the final determination of the bankruptcy proceedings in the United States
DistI·ict Court. In the bankruptcy proceeding the judgment
here in question was listed as a liability of the bankrupt, and a
final discharge was by him obtained on September 21, 1909. On
October 4, 1909, defendant filed an amended plea, giving notice
of his discharge, and on December 10, 1909, the case ca.me on
for trial in the Wayne Circuit Court. No defense upon the
merits was interposed by defendant, but it was urged in his behalf that his discharge in the bankruptcy proceeding operated,
not only to cancel his indebtedness to plaintiff, but likewise released the surety upon the appeal bond. It was conceded upon
the trial that, unless the discharge of defendant released the
surety, plaintiff was entitled to a judgment for the amount of
the judgment in the justice court, with interest. There being
no question of fact involved, by con.sent of counsel, the case was
tried by the court without a jury. A verdict was directed for
defendant, upon which judgment was entered. Plaintiff has removed the case to this court by writ of error.

405.94 dollars, damages, and 3.00 dollars, costs of suit, and

whereas the above-bounden Stanislaus Antezak, conceiving him-

BROOKE, J. (after stating the facts as above). From the
foregoing statement of facts, it will be seen that the only question to be determined is whether or not the discharge which
defendant obtained in the bankruptcy proceedings operates as
a bar to the taking of a judgment against his surety upon the
appeal bond. The obligation of the bond is as follows:
''Whereas, judgment was rendered on the 26th day of February,
A. D. 1908, by Louis Ott, one of the justice.s of the peace in and
for the county of Wayne, in favor of the above-named Brown
& Brown Coal Company, as plaintiff, and against the abovebounden Stanislaus Antezak, as defendant, for the sum of
405.94 dollars, damages, and 3.00 dollars, costs of suit, and
whereas the above-bounden Stanislaus Antezak, conceiving him-
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self aggrieved by said judgment, has appealed therefrom to the

Circuit Court for the county of Wayne: Now, therefore, the

condition of the above obligation is such, that if Ihe above-

bounden Stanislaus Antezak shall prosecute his said appeal with

all due diligence to a decision in the said Circuit Court. and if

a judgment be rendered against him in the said Circuit Court,

shall pay the amount of such judgment, including all the costs,

with interest thereon, and in case the said appeal shall be dis-

continued or dismissed, if the said Stanislaus Antezak shall pay

the amount of said judgment rendered against him in said jus-

tice court, including all costs with interest thereon, then this

obligation to be void, otherwise in force. [Signed] Stanislaus

Antezak. [Seal.] [Signed] John Knuth. [Seal.]"

§ 16, National Bankruptcy Law 1898, provides: "The liabil-

ity of a person, who is a co-debtor with or guarantor or in any

manner, a surety for a bankrupt, shall not be altered by the

discharge of such bankrupt." Act July 1, 1898, c. 541, 30 Stat.

550 (U. S. Comp. St. 1901, p. 3428).

This identical question was considered in the case of Knapp

v. Anderson, 15 N. B. R. 316. The language of the bankrupt

act of 1867 is, in effect, the same as that of the act of 1898

above quoted. Act March 2, 1867, c. 176, § 33, 14 Stat. 533.
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The court, after discussing the obligation of an indorser, said:

"So with the surety. He agrees to pay if the event happens

which matures his obligation to pay. He assumes to pay, and

incurs the obligation to do so, which may become absolute. The

design of an undertaking and the effect of it are proper matters

of consideration on the question. The undertaking stays all pro-

ceedings, and the effect is to prevent the creditor from enforcing

his judgment by execution, and in that mode obtaining his debt

out of the property of his debtor. The sureties in the under-

taking prevent him from availing himself of this right and op-

portunity, to which he is entitled by the law of the land and by

his superior diligence. This right can be destroyed in all cases

if the debtor, by appeal, and by subsequent proceedings in bank-

ruptcy before a judgment of affirmance, can release himself and

his sureties as well. It was doubtless to prevent such and kin-

dred results that the law declared the discharge should not re-

lease or affect any person liable for the same debt for or with

the bankrupt, either as partner, contractor, indorser, surety, or

otherwise. It is a personal relief given to the applicant, or

forced upon him, and not to those equally bound with him to

self aggrieved by said judgment, has appealed therefrom to the
Circuit Court for the county of Wayne: Now, therf'fOri, tht>
condition of the above obligation is such, that if the abo.-ebounden Stanislaus Antezak shall prosecute his said appeal with
all due diligence to a decision in the said Circuit Court. aud if
a judgment be rendered against him in the said Cirr.nit C(lurt.
shall pay the amount of such judgment, including all tht> costs.
with interest thereon, and in case the said appeal shall be discoutinued or dismissed, if the said Stanislaus Antezak shall pay
the amount of said judgment rendered against him in said justice court, in~luding all costs with interest thereon, then this
obligation to be void, otherwise in force. [Signed] Stanislaus
Ante?.ak:. [Seal.] [Signed] John Knuth. [Seal.]"
§ 16, National Bankruptcy Law 1898, providl's: ''The liability of a person, who is a co-debtor with or guarantor or in any
manner, a surety for a bankrupt, shall not be altered by the
discharge of such bankrupt." Act July 1, 1898, c. 541, 30 Stat.
550 (U. S. Comp. St. 1901, p. 3428).
This identical question was considered in the case of Knapp
v. Anderson, 15 N. B. R. 316. The language of the bankrupt
act of 1867 is, in effect, the same as that of the act of 1898
above quoted. Act March 2, 1867, c. 176, § 33, 14 Stat. 533.
The court, after discussing the obligation of an indorser, said:
"So with the surety. He agrees to pay if the event happens
wh'ich matures his obligation to pay. He assumes to pay, and
incurs the obligation to do so, which may become absolute. The
design of an undertaking and the effect of it are proper matters
of consideration on the question. The undertaking stays all proceedings, and the effect is to prevent the creditor from enforcing
bis judgment by execution, and in that mode obtaining his debt
out of the property of his debtor. The sureties in the undertaking prevent him from availing himself of this right and opportunity, to which he is entitled by the law of the land and by
his superior diligence. This right can be destroyed in all ca&•s
if the debtor, by appeal, and by subsequent proceedings in bankruptcy before a judgment of affirmance, can release himself and
his sureties as well. It was doubtless to prevent such and kindrecl resul~ that the law declared the discharge should not release or affect any person liable for the same debt for or with
the bankrupt, either as partner, contractor, indorser, surety, or
otheTWise. It is a person.al relief given to the applicant1 or
forced upon him, and not to those equally bound with him to
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answer his creditor. * * * A surety is rarely primarily lia-

ble. His obligation usually depends upon a contingency, which

is either an event to occur, or the failure of the principal to pay

or to do the act required."

In Holyoke v. Adams, 10 N. B. R. 270, it was held that a dis-

charge in bankruptcy did not release the sureties upon a bond

given in attachment proceedings, commenced more than four

months before the bankruptcy proceedings were launched.

The case of In re Wm. Albrecht, 17 N. B. R. 287, Fed. Cas.

No. 145, arose in Michigan, and the opinion was written by

Judge Brown, later Justice of the United States Supreme Court.

In that case, the authorities are reviewed, and the conflict be-

tween them is noted. The court concludes: "I deem it incon-

sistent with the general purpose of the act to hold that the lien

of the creditor, lawfully acquired by his diligence, shall be lost

by the debtor giving a bond to satisfy the judgment, an action

entirely beyond the control of the creditor, and one which was

designed to secure, not to defeat, the ultimate payment of the

debt. • * • But under the construction given by the Mas-

sachusetts courts, the preference of the attaching creditor is lost,

if the debtor is sufficiently responsible to obtain a bond, while

it is preserved, if his situation is so desperate as to make the
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release of the property impossible."

In Hill v. Harding, 107 U. S. 631, 2 Sup. Ct. 404, 27 L. ed.

493, Mr. Justice Gray, speaking for the court, said: "The stay

does not operate as a bar to the action, but only as a suspension

of proceedings until the question of the bankrupt's discharge

shall have been determined in the United States Court sitting

in bankruptcy. After the determination of that question in that

court, the court in which the suit is pending may proceed to

such judgment as the circumstances of the case may require.

If the discharge is refused, the plaintiff, upon establishing his

claim, may obtain a general judgment If the discharge is

granted, the court in which the suit is pending may then deter-

mine whether the plaintiff is entitled to a special judgment for

the purpose of enforcing an attachment made more than four

months before the commencement of the proceedings in bank-

ruptcy, or for the purpose of charging sureties upon a bond

given to dissolve such an attachment." This case was again

before the United States Supreme Court (130 U. S. 699, 9 Sup.

Ct. 725, 32 L. ed. 1083), where it said: "If the bond was

executed before the commencement of proceedings in bank-

answer his creditor. • • • A surety is rarely primarily liable. His obligation usually depends upon a contingency, which
is either an event to occur, or the failure of the principal to pay
or to do the act required.''
In Holyoke v. Adams, 10 N. B. R. 270, it was held that a discharge in bankruptcy did not release the sureties upon a bond
given in attachment proceedings, commenced more than four
months before the bankruptcy proceedings were launched.
The case of In re 'Vm. Albrecht, 17 N. B. R. 287, Fed. Cas.
No. 145, arose in Michigan, and the opinion was written by
Judge Brown, later Justice of the United States Supreme Court.
In that case, the authorities are reviewed, and the conflict between them is noted. The court concludes: ''I deem it inconsistent with the general purpose of the act to hold that the lien
of the creditor, lawfully acquired by his diligence, shall be lost
by the debtor giving a bond to satisfy the judgment, an action
entirely beyond the control of the creditor, and one which · was
designed to secure, not to defeat, the ultimate payment of the
debt. • • • But under the construction given by the Massachusetts courts, the preference of the attaching creditor is lost,
if the debtor is sufficiently responsible to obtain a bond, while
it is preserved, if his situation is so desperate as to make the
release of the property impossible.''
In Hill v. Harding, 107 U. S. 631, 2 Sup. Ct. 404, 27 L. ed.
493, Mr. Justice Gray, speaking for the court, said: "The stay
does not operate as a bar to the action, but only as a suspension
of proceedings until the question of the bankrupt's discharge
shall have been determined in the United States Court sitting
in bankruptcy. After the determination of that question in that
court, the court in which the suit is pending may proceed to
such judgment as the circumstances of the case may require.
If the discharge is refused, the plaintiff, upon establishing his
claim, may obtain a general judgment If the discharge is
granted, the court in which the suit is pending may then determine whether the plaintiff is entitled to a special judgment for
the purpose of enforcing an .attachment made more than four
months before the commencement o.f the proceedings in bankruptcy, or for the purpose of charging sureties upon a bond
given to dissolve such an attachment.'' This case was again
before the United States Supreme Court (130 U. S. 699, 9 Sup.
Ct. 725, 32 L. ed. 1083), where it said: ''If the bond was
executed before the commencement of proceedings in bank-
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ruptcy, the discharge of the bankrupt protects him from liability

to the obligees, so that, in an action on the bond against him and

his sureties, any judgment recovered by the plaintiffs must be

accompanied with a perpetual stay of execution against him;

but his discharge does not prevent that judgment from being

rendered generally against them''—citing Wolf v. Stix, 99 U. S.

1, 25 L. ed. 309.

A very well considered case involving the question in dispute

will be found in Fisse v. Einstein, 5 Mo. App. 78. After dis-

cussing the Massachusetts decisions and those of some other

states to the contrary, the court says: "To hold that the surety

in this appeal is to be released because there can be no formal

entry of judgment against his principal in the Appellate Court,

though there is a solemn admission in that court of the perfect

correctness and justice of the judgment from which this appeal

is taken, is to denaturalize the transaction, and to give an inter-

pretation to the appeal bond quite foreign to its scope and mean-

ing. It is to say that the surety, whilst engaging to pay the

judgment appealed from if the judgment debtor becomes in-

solvent, is to be released merely because the judgment debtor

becomes insolvent. * * • The insolvency of the principal is

the very contingency against which the appeal bond was in

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

tended to provide." See, also, Farrell v. Finch, 40 Ohio St.

337; Cyc. vol. 5, p. 401, and cases cited.

We do not overlook the fact that several states, notably Mas-

sachusetts (see Carpenter v. Turrell, 100 Mass. 452, and Hamil-

ton v. Bryant, 114 Mass. 543), have given a different construc-

tion to the statute. This is, however, a federal statute, and we

are of opinion that the construction it has received in the fed-

eral courts should control, if that construction is not inconsistent

with our own decisions and is, as we believe it to be, in accord-

ance with the principles of justice.

It is urged that no federal question is involved. While in one

sense that may be true, yet, under the record as it stands, the

only obstacle to the recovery of a judgment by the plaintiff

against both principal and surety is the fact that a federal law

says that under a certain contingency (which has arisen) the

principal is relieved from the debt. That same law, in terms,

and as construed by the federal courts, says that the release of

the principal shall not operate to discharge his surety. Nor is

this construction one which is unduly harsh as to the surety. In

signing the obligation, he may be presumed to have had in mind

ruptcy, the discharge of the bankrnpt protects him from liability
to the obligees, so that, in an action on the bond against him and
his sureties, any judgment recovered by the plaintiffs must be
accompanied with a perpetual stay of execution against him;
but his discharge does not prevent that judgment from being
rendered generally against them "-citing Wolf v. Sti.1:, 99 U.S.
1, 25 L. ed. 309.
A very well considered case involving the question in dispute
will be found in Fisee v. Einstein, 5 Mo. App. 78. After discussing the Massachusetts decisions and those of some other
states to the contrary, the court says: "To hold that the surety
in this appeal is to be released because there can be no formal
entry of judgment against his principal in the Appellate Court,
though there is a solemn admission in that court of the perfect
correctness and justice of the judgment from which this appeal
is taken, is to denaturalfae the transaction, and to give an interpretation to the appeal bond quite foreign to its scope and meaning. It is to say that the surety, whilst engaging to pay the
judgment appealed from if the judgment debtor becomes insolvent, is to be released merely because the judgment debtor
becomes insolvent. • • • The insolvency of the principal is
the very contingency against which the appeal bond was in·
tended to provide.'' See, also, Farrell v. Finch, 40 Ohio St.
337; Cyc. vol. 5, p. 401, and cases cited.
We do not overlook the fact that several states, notably Musachusetts (see Carpenter v. Turrell, 100 Mass. 452, and Ha.mil·
ton v. Bryant, 114 Mass. 543), have given a different eonstruetion to the statute. This is, however, a federal statute, and we
are of opinion that the constrnction it has received in the fed·
eral courts should control, if that construction is not inconsistent
with our own decisions and is, as we believe it to be, in accord·
ance with the principles of justice.
It is urged that no federal question is involved. While in one
sense that may be true, yet, under the record as it stands, the
only obstacle to the recovery of a judgment by the plaintiff
against both principal and surety is the f.act that a federal law
S;&YS that under a certain contingency (which bas arisen) the
principal is relieved from the debt. That same law, in terms,
and as construed by the federal courts, says that the release of
the principal shall not operate to discharge his surety. Nor is
this constrnction one which is unduly harsh as to the surety. In
signing the obligation, he may be presumed to have had in mind
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the contingency that his principal might become bankrupt, thus

making the surety's liability upon the bond certain.

We have not heretofore discussed the conditions of the bond

itself. The first condition is: "That if the above-bounden

Stanislaus Antezak shall prosecute his said appeal with all due

diligence to a decision in the said Circuit Court," etc. Now,

did the principal comply with this condition of his bondt In-

stead of prosecuting his appeal, he voluntarily sought relief

through bankruptcy in the Federal Court, and interposed that

proceeding first for the purpose of securing a stay of proceed-

ings, and finally as an absolute bar to a recovery These acts

are clearly inconsistent with his obligation as expressed in the

bond. Whether or not they constitute such a breach thereof as

would render the surety liable we do not decide, for, in our

view of the decisions, the liability of the surety would remain

the same even th6ugh the bankruptcy were involuntary.

Our attention is called to the case of Bryant v. Kinyon, 127

Mich. 152, 86 N. W. 531, 53 L. B. A. 801. We there held that

a discharge in bankruptcy released the surety upon a capias

bond. The condition of that bond is that th« principal "shall

pay the costs and condemnation of the court or render himself

into the custody of the sheriff," etc.
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The right of the surety to surrender his principal extends

eight days from the commencement of suit on the recognizance,

after the timely and regular issue and return "not found" of

a body execution. If the debt for which the original suit was

brought is extinguished by the bankruptcy proceeding, no body

execution can ever issue, and the contingency which fixes the

liability of the surety can never arise. The case at bar does not

present this difficulty. Here, as stated by the United States

Supreme Court, a judgment may issue against the principal ac-

companied by a perpetual stay of execution, and the surety may

be compelled to answer according to the terms of his obligation.

The judgment is reversed, and a new trial ordered.7

7—On motion to amend judgment

the court amended the opinion to

read as follows: "The judgment is

reversed, and the ease is remanded

to the circuit court, where judgment

will be entered for the plaintiff in

the amount of the judgment in the

justice's court, with interest." 164

Mich. 116, 130 N. W. 305.

the contingency that his principal might become bankrupt, thus
making the surety's liability upon the bond certain.
We have not heretofore discussed the conditions of the bond
it.aelf. The first condition is: ''That if the above-bounden
Stanislaus Antezak shall proeecute. his said appeal with all due
diligence to a decision in the said Circuit Court," etc. Now,
did the principal comply with this condition of his bond T Instead of prosecuting his appeal, he voluntarily sought relief
through bankruptcy in the Federal Court, and interposed that
proceeding first for the purpose of securing a stay of proceedi11gs, and finally as an absolute bar to a recovery These acts
are clearly inconsistent with his obligation as expressed in the
bond. Whether or not they constitute such a breach thereof as
would render the surety liable we do not decide, for, in our
view of the decisions, the liability of the surety would remain
the same even though the bankruptcy were involuntary.
Our attention is called to the case of Bryant v. Kinyon, 127
Mich. 152, 86 N. W. 531, 53 L. R. A. 801. We there held that
a discharge in bankruptcy released the surety upon a capias
bond. The condition of that bond is that the principal ''shall
pay the costs and condemnation of the court or render himself
into the custody of the sheriff,'~ etc.
The right of the surety to surrender his principal extends
eight days from the commencement of suit on the recognizance,
after the timely and regular issue and return "not found" of
a body execution. If the debt for which the original suit was
brought is extinguished by the bankruptcy proceeding, no body
execution can ever issue, and the contingency which fixes the
liability of the surety can never arise. The case at bar does not
present this difficulty. Here, as stated by the United States
Supreme Court, a judgment may issue against the principal accompanied by a perpetual stay of execution, and the sur~ty may
be compelled to answer according to the terms of his obligation.
The judgment is r.eversed, and a. new trial ordered.7
7--0n motion to amend judgment
the court amended the opinion to
rend as follows: ''The judgment is
reversed, and the case is remanded
to the circuit court, where judgment

will be entered for the plaintiff in
the amount of the judgment in the
justice's court, with interest.'' 164
Mich.. 116, 130 N. W. 305.
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BLUTHENTHAL v. JONES

208 U. S. 64, 52 L. ed. 390, 28 Sup. Ct . 192

BLUTHENTHAL v. JONES

(United States Supreme Court. January 6, 1908)

Mr. Justice MOODY delivered the opinion of the court:

208 U. S. 64, 52 L. ed. 390, 28 Sup. Ct. 192

This is a writ of error to the Supreme Court of the state of

Florida. The plaintiffs in error were judgment creditors of

Miles C. Jones, the intestate of the defendant in error. The

creditors sought to enforce the judgment by a levy of execution.

The question in the case is whether Jones was discharged from

the debt by a discharge in bankruptcy granted to him on Novem-

ber 7, 1903, by the District Court for the southern district of

Florida, on proceedings which were begun on August 3, 1903.

The debt was one provable in the bankruptcy proceeding, and,

it is conceded, would be barred by the discharge, were it not

that there had been a prior proceeding in bankruptcy in another

district court, which, it is contended, had the effect of exempting

the debt from the operation of the discharge. In the year 1900.

Jones filed his petition in bankruptcy in the District Court for

the southern district of Georgia. Bluthenthal & Biekart, the

plaintiffs in error, objected to the discharge in that proceeding,

and it was refused on December 3, 1900. Bluthenthal & Biekart,

at the time of the first proceeding, were creditors of Jones in
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respect of what may be assumed, for the purposes of this case,

to be the same indebtedness now in question. The ground of the

refusal does not appear. It may be assumed to have been, how-

ever, one of the two grounds specified in § 14 of the bankruptcy

act [30 Stat. at L. 550, c. 541, U. S. Comp. Stat. 1901, p.

3427] before it was amended by the act of February 5, 1903

[32 Stat. at L. 797, c. 487, U. S. Comp. Stat. Supp. 1907,

p. 1026] ; that is to say, either that the bankrupt has committed

an offense punishable by imprisonment, or, with fraudulent in-

tent and in contemplation of bankruptcy, destroyed, concealed,

or failed to keep books of accounts. Though Bluthenthal &

Biekart were notified of the proceedings on the second petition

for bankruptcy and their debt was scheduled, they did not prove

their claim or participate in any way in those proceedings. They

now claim that their debt was not affected by the discharge on

account of the adjudication in the previous proceedings.

§ 1 of the bankruptcy act defines a discharge as "the release

of a bankrupt from all of his debts which are provable in bank-

(United StateJJ Supreme Court. January 6, 1908)

'

Mr. Justice MOODY delivered the opinion of the court:
This is a writ of error to the Supreme Court of the state of
Florida. The plaintiffs in error were judgment creditors of
Miles C. Jones, the intestate of the defendant in error. The
creditors sought to enforce the judgment by a levy of execution.
The question in the case is whether Jones was discharged from
the debt by a dischairge in bankruptcy granted to him on Novem·
ber 7, 1903, by the District Court for the southern district of
Florida, on proceedings which were begun on August 3, 1903.
The debt was one provable in the bankruptcy proceeding, and,
it is conceded, would be barred by the discharge, were it not
that there had been a prior proceeding in bankruptey in another
district court, which, it is contended, had the effect of exempting
the debt from the operation of the discharge. In the year 1900,
Jones filed his petition in bankruptcy in the District Court for
the southern district of Georgia. Bluthenthal & Bickart, the
plaintiffs in error, objected to the discharge in that proceeding,
and it was refused on December 3, 1900. Bluthenthal & Bickart)
at the time of the first proceeding, were creditors of Jones in
respect of what may be a881lmed, for the purposes of this case,
to be the same indebtedness now in question. The ground of the
refusal does not appear. It may be assumed to have been, how·
ever, one of the two grounds specified in § 14 of the bankruptcy
act [30 Stat. at L. 550, c. 541, U. S. Comp. Stat. 1901, p.
3427) before .it was amended by the act of February 5, 1903
[32 Stat. at L. 797, c. 487, U. S. Comp. Stat. Supp. 1907,
p. 1026] ; that is to say, either that the bankrupt has committed
an offense punishable by imprisonment, or, with fraudulent in·
tent and in contemplation of bankruptcy, destroyed, concealed,
or failed to keep books of accounts. Though Bluthenthal &
Bickart were notified of the proceedings on the second petition
for ba1:kruptcy and their debt was scheduled, they did not prove
their claim or participate in any way in those proceedings. They
now claim that their debt was not affected by the discharge on
account of the adjudication in the previous proceedings.
§ 1 of the bankruptcy act defines a discharge as "the release
of a bankrupt from all of his debts which are provable in bank·
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ruptcy, except such as are excepted by this act." § 14 of the

amended act, which was applicable to the second proceedings,

provides that after due hearing the court shall discharge the

bankrupt, unless he has committed one of the six acts specified

in that section. § 17 of the amended act provides that a dis-

charge in bankruptcy shall release a bankrupt from all of his

provable debts, with four specified exceptions, which do not

cover this case. The discharge appears to have been regularly

granted, and, as the debt due to Bluthenthal & Bickert is not

one of the debts which, by the terms of the statute, are excepted

from its operation, on the face of the statute the bankrupt was

discharged from the debt due to them. There is no reason shown

in this record why the discharge did not have the effect which

it purported to have. Undoubtedly, as in all other judicial pro-

ceedings, an adjudication refusing a discharge in bankruptcy,

finally determines, for all time and in all courts, as between

those parties or privies to it, the facts upon which the refusal

was based. But courts are not bound to search the records of

other courts and give effect to their judgments. If there has

been a conclusive adjudication of a subject in some other court,

it is the duty of him who relies upon it to plead it or in some

manner bring it to the attention of the court in which it is
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sought to be enforced. Plaintiffs in error failed to do this.

When an application was made by the bankrupt in the District

Court for the southern district of Florida, the judge of that

court was, by the terms of the statute, bound to grant it, unless

upon investigation it appeared that the bankrupt had committed

one of the six offenses which are specified in § 14 of the bank-

ruptcy act as amended. An objecting creditor might have

proved upon that application that the bankrupt had committed

one of the acts which barred his discharge, either by the produc-

tion of evidence or by showing that in a previous bankruptcy

proceeding it had been conclusively adjudicated, as between him

and the bankrupt, that the bankrupt had committed one of such

offenses. If that adjudication had been proved, it would have

taken the place of other evidence and have been final upon the

parties to it. But nothing of this kind took place. Bluthenthal

& Bickart intentionally remained away from the court and

allowed the discharge to be granted without objection.

Since the debt due to the plaintiffs in error was a debt prov-

able in the proceedings before the District Court of Florida,

and was not one of the debts exempted by the statute from the

ruptcy, except such as are excepted by this act." § 14 of th1·
amended act, which was appli<>a hle to the second proceedi!lgs,
provides that after due hearing the court shall discharg-<' the
bankrupt, unless he has committed one of the six acts sp1~cified
in that section. § 17 of the amende1l act provides that a discharge in ba.nkruptcy shall release a bankrupt from all of his
provable debts, with four specified exceptions, which do not
cover this case. The discharge appears to have been regularly
granted, and, as the debt due to Bluthenthal & Bickert is not
one of the debts which, by the terms of the statute, are excepted
from its operation, on the face of the statute the bankrupt was
discharged from the debt due to them. There is no reason shown
in this record why the discharge did not have the effect which
it purported to have. Undoubtedly, as in all other judicial proceedings, an adjudication refUBing a discharge in bankruptcy,
finally determines, for all time and in all courts, as between
those parties or privies to it, the facts upon which the refusal
was based. But courts are not bound to search the records of
other courts and give effect to their judgments. If there has
been a conclUBive adjudication of a subject in some other court,
it is the duty of him who relies upon it to plead it or in some
manner bring it to the attention of the court in which it is
sought to be enforced. Plaintiffs in error failed to do this.
When an application was made by the bankrupt in the District
Court for the southern district of Florida, the judge of that
court was, by the terms of the statute, bound to grant it, unless
upon i.Ilvestigation it appeared that the bankrupt had committed
one of the six offenses which are specified in § 14 of the bankruptcy act as amended. An objecting creditor might have
proved upon that application that the bankrupt had committed
one of the acts which barred his discharge, either by the production of evidence or by showing that in a previous bankruptcy
proceeding it had been conclUBively adjudicated, as between him
and the bankrupt, that the bankrupt had committed one of such
offenses. If that adjudication had been proved, it would have
taken the place of other evidence and have been final upon the
parties to it. But nothing of this kind took place. Bluthenthal
& Bickart intentionally remained away from the court and
allowed the discharge to be granted without objection.
Since the debt due to the plaintiffs in error was a debt provable in the proceedings before the Di.strict Court of Florida,
a.nd was not one of the debts exempted by the statute from the
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operation of the discharge, it was barred by that discharge. The

Supreme Court of the State of Florida so held, and its judg-

ment must be affirmed.

HARGADINE-McKITTRICK DRY GOODS CO. v. HUDSON

122 Fed. 232, 58 C. C. A. 596

operation of the discharge, it was barred by that discharge. The
Supreme Court of the State of Florida so held, and its judgment must be affirmed.

(Circuit Court of Appeals, Eighth Circuit . March 23, 1903)

On the 31st day of December, 1901, the Hargadine-McKit-

trick Dry Goods Company, plaintiff in error, brought this action

HARGADINE-McKITTRICK DRY GOODS CO. v. HUDSON

at law [in the Circuit Court of the United States for the eastern

district of Missouri] against John Robert Hudson, the defendant

122 Fed. 232, 58 C. C. A. 596

in error, founded on the record of a judgment recovered by the

plaintiff against the defendant in the District Court of Burnett

(Circuit Court of Appeals, Eighth Circuit. March 23, 1903)

county, Tex., on the 10th day of April, 1891, for the sum of $10.-

939.92. The defendant answered, admitting the recovery of the

judgment, and setting up these defenses: (1) That, being a resi-

dent and citizen of the state of Colorado, he was on the 29th day

of January, 1900, duly adjudged a bankrupt by the United States

District Court for the District of Colorado, and that on the 17th

day of April, 1900, he was duly discharged as a bankrupt by

the order of that court from the payment of all debts provable

against his estate on the 26th day of January, 1900; (2) that

the plaintiff, prior to the 11th day of August, 1900, appeared
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before the referee in bankruptcy having charge of the defend-

ant's estate in bankruptcy, and filed for allowance against the

defendant's estate a claim founded on the identical judgment

sued on in this action, which claim was, upon due hearing and

consideration, disallowed by the referee, and that the plaintiff

filed a petition for a review of the order and judgment of the

referee by the United States District Court for the District of

Colorado, whereupon the referee, on the petition of the plaintiff,

duly certified the claim and his ruling thereon to the District

Court for review, and upon full hearing and consideration that

court, on the 25th day of February, 1901, confirmed the ruling

of the referee and entered judgment disallowing the plaintiff's

claim based on the judgment. The plaintiff's replication ad-

mits that it filed for allowance against the estate of the bank-

rupt its claim, based on the judgment in suit, and that the same

was disallowed by the referee, and upon review was also disal-

lowed by the District Court; but it alleges the ruling of the

On the 31st day of December, 1901, the Hargadine-McKittrick Dry Goods Company, plaintiff in error, brought this action
at law [in the Circuit Court of the United States for the ~rn
district of Missouri] against John Robert Hudson, the defendant
in error, founded on the record of a judgment recovered by the
plaintiff against the defendant in the District Court of Buniett
county, Tex., on the 10th day of April, 1891, for the sum of $10,939.92. The defendant answered, admitting the recovery of the
judgment, and setting up these defenses: ( 1) That, being a resident and citizen of the state of Colorado, he was on the 29th day
of January, 1900, duly adjudged a bankrupt by the United States
District Court for the District of Colorado, and that on the 17th
day of April, 1900, he was duly discharged as a bankrupt by
the order of that court from the payment of all debts provable
against his estate on the 26th day of January, 1900; (2) that
the plaintiff, prior to the 11th day of August, 1900, appeared
before the referee in bankruptcy having charge of the defendant's estate in bankn1ptcy, and filed for allowance against the
defendant's estate a claim founded on the identical judgment
sued on in this action, which claim was, upon due hearing and
consideration, disallowed by the referee, and that the plaintiff
filed a petition for a review of the order and judgment of the
referee by the United States District Court for the District of
Colorado, whereupon the referee, on the petition of the plaintiff,
duly certified the claim and his ruling thereon to the District
Court for revi~w, and upon full hearing and consideration that
court, on the 25th day of February, 1901, confirmed the ruling
of the referee and entered judgment disallowing the plaintiff's
claim based on the judgment. The plaintitf 's replication admits that it filed for allowance against the estate of the bankrupt its claim, based on the judgment in suit, and that the same
was disallowed by the referee, and upon review was also di.sallowed by the District Court; but it alleges the ruling of the
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referee in the cause, and the judgment of the District Court

affirming the referee's ruling, proceeded upon the ground that

the plaintiff's cause of action on the judgment was barred by

the statute of limitations of the state of Colorado, and avers that

it was not barred by the statute of limitations of the state of

Texas, wherein the judgment was rendered, or of the state of

Missouri. The replication further set up that the debt which

was the foundation of the judgment sued on was created by

fraud. On motion of the defendant the portions of the replica-

tion which we have epitomized were stricken out; the "motion

to strike" seemingly performing the office of a demurrer. By

agreement of the parties a jury was waived, and the cause tried

before the court, which made a general finding in favor of the

defendant and rendered judgment (C. C.; 111 Fed. 361), ac-

cordingly, and the plaintiff sued out this writ of error.

CALDWELL, Circuit Judge, after stating the case as above,

delivered the opinion of the court.

The plaintiff having voluntarily gone into the bankrupt court,

and submitted itself to the jurisdiction of that court, and filed

its claim against the bankrupt's estate founded on the judgment

here in suit, and that court having disallowed the claim and en-

referee in the cause, and the judgment of the District Court
affirming the referee's ruling, proceeded upon the grouu<l that
the plaintiff's cause of action on the judgment was barred by
the statute of limitations of the state of Colorado, and avers that
it was not barred by the statute of limitations of the state of
Texas, wherein the judgment was rendered, or of the state of
.Missouri. The replication further set up that the debt which
was the foundation of the judgment sued on was created by
fraud. On motion of the defendant the portions of the replication which we have epitomized were stricken out; the ''motion
to strike'' seemingly performing the office of a demurrer. By .
agreement of the parties a jury was waived, and the cause tried
before the court, which made a general finding in favor of the
defendant and rendered judgment ( C. C. ; 111 Fed. 361), accordingly, and the plaintiff sued out this writ of error.

tered judgment accordingly, and that judgment remaining in
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full force and virtue, constitutes a complete bar to this action.

It is not material upon what ground that court rested its judg-

ment. It unquestionably had jurisdiction of the parties and the

subject-matter, and, if either party conceived its judgment was

for any reason erroneous, the remedy was by appeal, and not by

a suit on the same cause of action in another jurisdiction against

the bankrupt.

But if, as is claimed by the plaintiff in error, the United

States District Court for the District of Colorado disallowed the

claim upon the ground that it was barred by the statute of lim-

itations of that state, that court committed no error in so doing.

The bankrupt was a resident and citizen of the state of Colorado.

If he had been sued on the record of the judgment here in suit

before he was adjudged a bankrupt, either in the state or United

States Court in Colorado, he could have successfully interposed

the statute of limitations of that state as a defense to the action.

And when he was adjudged a bankrupt, and the plaintiff filed

its claim before the referee, it was open to that officer in like

manner to interpose the statute of limitations of the state of

H. & A. Bankruptcy—44

CALDWELL, Circuit Judge, after stating the case as above,
delivered the opinion of the court.
The plaintiff having voluntarily gone into the bankrupt court,
and submitted itself to the jurisdiction of that court, and filed
its claim against the bankrupt's estate founded on the judgment
here in suit, and that court having di.sallowed the claim and entered judgment accordingly, and that judgment remaining in
full force and virtue, constitutes a complete bar to this action.
It is not material upon what ground that court rested its judgment. It unquestionably had jurisdiction of the parties and the
subjectrmatter, and, if either party conceived its judgment was
for any reason erroneous, the remedy was by appeal, and not by
a suit on the same cause of action in another jurisdiction against
the bankrupt.
But if, as is claimed by the plaintiff in error. the United
States District Court for the Di.strict of Colorado disallowed the
claim upon the ground that it was barred by the statute of limitations of that state, that court committed no error in so doing.
The bankrupt was a resident and citizen of the state of Colorado.
If he had been sued on the record of the judgment here in suit
before he was adjudged a bankrupt, either in the state or United
States Court in Colorado, he could have successfully interposed
the statute of limitations of that state as a defense to the action.
And when he was adjudged a bankrupt, and the plaintiff filed
its claim before the referee, it was open to that officer in like
manner to interpose the statute of limitations of the state of
H. Is A. Bankrvptc:r-••
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Colorado as a defense to the claim. There is no support in rea-

son or authority for the contention that no debt barred by the

statute of limitations of the state where the bankruptcy proceed-

ing is pending is provable in bankruptcy, or discharged by a

discharge in bankruptcy, if by the laws of any other state the

debt would not be barred. For the purposes of the administra-

tion and settlement of the bankrupt's estate, and determining

its liabilities, the statute of limitations of the state where the

bankrupt proceedings are pending is applicable, and is the stat-

ute of limitations by which the rights of creditors must be de-

termined.

It comes to this: Can the trustee in bankruptcy plead the

statute of limitations to a claim against the bankrupt's estate

that was barred by the law of the state of the bankrupt's resi-

dence before he was adjudged a bankrupt f It is clear the trus-

tee cannot plead the statute of limitations of any other state,

and, if he cannot plead the statute of the state in which the

debtor resided and was adjudged a bankrupt, then there is no

bar to claims against a bankrupt's estate. The statute of lim-

itations of the state of the bankrupt's residence, and in which

he was adjudged a bankrupt, like the exemption laws of the

state, governs and determines the rights of creditors in the ad-
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ministration of the bankrupt's estate. So far forth as relates to

the statute of limitations, the rights of a creditor of the bank-

rupt are not in any manner changed or abridged by allowing

the trustee in bankruptcy to plead in bar of the creditor's claim

the very same statute of limitations that the bankrupt himself

could have successfully pleaded, if an action on the claim had

been brought against him before he was adjudged a bankrupt.

The judgment of the District Court against the plaintiff on

the plea of the statute of limitations is as effectual for all pur-

poses as if it had been rendered on a plea of payment. The

plaintiff's claim was barred before the adjudication in bank-

ruptcy, and we have no occasion, therefore, to inquire whether

the statute would continue to run after the adjudication and

the appointment of the trustee. Richmond v. Irons, 121 U. S.

27, 7 Sup. Ct. 788, 30 L. ed. 864; McDonald v. State of Nebraska,

41 C. C. A. 278, 101 Fed. 171.

But it is contended that the debts of the bankrupt, barred by

the statute of limitations of the state in which he was adjudged

a bankrupt, are not provable debts, and are not, therefore,, af-

fected by the bankrupt's discharge. This is rather a startling

Colorado as a defense to the claim. There is no support in reason or authority for the contention that no debt barred by the
statute of limitations of the state where the bankruptcy proceeding is pending is provable in bankruptcy, or discharged by a
discharge in bankruptcy, if by the laws of any other state the
debt would not be barred. For the purposes of the administration and settlement of the bankrupt's estate, and determining
its liabilities, the statute of limitations of the state where the
bankrupt proceedings are pending is applicable, and is the statute of limitations by which the rights of creditors must be determined.
It comes to this: Can the trustee in bankruptcy plead the
statute of limitations to a claim again.st the bankrupt's estate
that was barred by the law o~ the state of the bankrupt's residence before he was adjudged a bankrupt! It is clear the trnstee cannot plead the statute of limitations of any other state,
and, if he cannot plead the statute of the state in which the
debtor resided and was adjudged a bankrupt, then there is no
bar to claimB against a bankrupt's estate. The statute of llinitations of the state of the bankrupt's residence, and in which
he was adjudged a bankrupt, like the exemption laws of the
state, governs and detennines the right.a of creditors in the administration of the bankrupt's estate. So far forth as relates to
the statute of limitations, the rights of a creditor of the bankrupt are not in any manner changed or abridged by allowing
the trustee in bankruptcy to plead in bar of the creditor's claim
the very same statute of limitations that the bankrupt himself
could have successfully pleaded, if an action on the claim had
been brought against him before he was adjudged a bankrupt.
The judgment of the District Court against the plaintiff on
the plea of the statute of limitations is as effectual for all purposes as if it had been rendered on a plea of payment. The
plai11tiff 's claim was barred before the adjudication in bankruptcy, and we have no occasion, therefore, to inquire whether
the statute would continue to run after the adjudication and
the appointment of the trustee. Richmond v. Irons, 121 U. S.
27, 7 Sup. Ct. 788, 30 L. ed. 864; McDonald v. State of Nebraska:
41 C. C. A. 278, 101 Fed. 171.
But it is contended that the debts of the bankrupt, barred by
the statute of limitations of the state in which he was adjudged
a bankrupt, are not provable debts, and are not, therefore, affected by the bankrupt's discharge. This is rather a startling
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proposition. We are not surprised that no authorities are cited

to support it. If this were the law, it would result in this

curious anomaly: that, while all recent and live debts of the

bankrupt would be discharged, no outlawed debts would be dis-

charged, because they could not have been successfully proved

if the trustee had chosen to plead the statute of limitations.

This would be giving to stale and outlawed claims a preference

over live debts, and would leave the creditors free to sue and

recover on these outlawed claims in any jurisdiction where the

bankrupt could not for any reason successfully plead the statute

of limitations, which is precisely what the plaintiff is seeking to

do in this case.

Debts are not the less provable, within the meaning of the

bankrupt act, because the statute of limitations may be success-

fully pleaded against their allowance. As well say that a debt

was not suable because the statute of limitations might be

pleaded to an action upon it. The plaintiff's judgment was a

provable debt, and the fact that a recovery upon it might be

defeated by the plea of payment, or a plea of the statute of

limitations, or any other plea in bar, did not take it out of the

class of provable debts. The term "provable debts" does not

mean only such debts as are valid, and against the allowance of

which no defense can be successfully interposed.
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A discharge in bankruptcy, that discharges the debts of the

bankrupt in one state, discharges them in all the states. The

Constitution of the United States empowers Congress to estab-

lish "uniform laws on the subject of bankruptcies throughout

the United States." The very purpose of a national bankrupt

act is to give force and effect to the proceedings in bankruptcy,

including the bankrupt's discharge, "throughout the United

States." Its efficacy is not dependent on the varying statute of

limitations of the several states.

The allegation in the replication that the debt which was the

foundation of the judgment sued on was created by fraud is

unavailing. Whether, after suing and recovering judgment on

its promissory notes, and afterwards suing the bankrupt's estate

in the bankrupt court on the record of that judgment, and after-

wards bringing this action on the same record, it is now open to

the plaintiff to say the original debt was created by fraud, we

do not stop to consider. The provision of the present bankrupt

law applicable to the point now under consideration is as fol-

lows:

proposition. We are not surprised that no authorities are cited
to support it. If this were the law, it would result in this
curious anomaly: that, while all recent and live debts of the
bankrupt would be discharged, no outlawed debts would be discharged, because they could not have been successfully proved
if the trustee had chosen to plead the statute of limitations.
This would be giving to stale and outlawed claims a preference
over live debts, and would leave the creditors free to sue and
recover on these outlawed claims in any jurisdiction where the
bankrupt could not for any reason successfully plead the statute
of limitations, which is precisely what the plaintiff is seeking to
do in this case.
Debts are not the less provable, within · the meaning of the
bankrupt act, because the statute of limitations may be successfully pleaded against their allowance. As well say that a debt
was not suable because the statute of limitations might be
pleaded to an action upon it. The plaintiff's judgment was a
provable debt, and the fact that a recovery upon it might be
defeated by the plea of payment, or a plea of the statute of
limitations, or any other plea in bar, did not take it out of the
class of provable debts. The term "provable debts" does not
mean only such debt:s as are valid, and against the allowance of
which no defense can be successfully interposed.
A discharge in bankruptcy, that discharges the debts of the
bankrupt in one state, discharges them in all the states. The
Constitution of the United States empowers Congress to establish "uniform laws on the subject of bankruptcies throughout
the United States." The very purpose of a national bankrupt
act is to give force and effect to the proceedings in bankruptcy,
including the bankrupt's discharge, "throughout the United
States." Its efficacy is not dependent on the varying statute of
limitations of the several states.
The allegation in the replication that the debt which was the
foundation of the judgment sued on was created by frau<l is
unavailing. Whether, after suing and recovering judgment on
its promissory notes, and afterwards suing the bankrupt's estate
in the bankrupt court on the record of that judgment, and afterwards bringing this action on the same record, it is now open to
the plaintiff to say the original debt was created by fraud, we
do not stop to consider. The provision of the present bankrupt
law applicable to the point now under consideration is as follows:
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'' § 17a. A discharge in bankruptcy shall release a bankrupt

from all of his provable debts except • • • (2) judgments

in actions for frauds. • • •"

By this provision it is only "judgments in actions for frauds"

that are excepted from the operation of a discharge. The judg-

ment here sued on was rendered on promissory notes, and no

suggestion of fraud was ever made or heard of until the filing

of the replication in this case, more than 11 years after the giv-

ing of the notes, and more than 10 years after the rendition

of the judgment thereon.

Decisions construing the bankrupt act of 1867 (Act March 2,

1867, c. 176; 14 Stat. 517) have no application to the present

act on this subject. The language of that act was: "No debt

created by fraud. * * *" This act left the question of

fraud in the creation of the debt open to inquiry after the bank-

rupt obtained his discharge, and proved to be a fruitful source

of bitter and protracted litigation. In the light of that experi-

ence Congress has limited the exception to "judgments in ac-

tions for frauds." This language leaves no room for construc-

tion. It is as plain as the English language can make it.

The judgment of the Circuit Court is affirmed.

SANTA ROSA BANK v. WHITE et al.
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139 Cal. 703, 73 Pac. 577

(Supreme Court of California. Aug. 4, 1903)

SMITH, C. This is a suit on a promissory note of the appel-

lant and the other defendants for the sum of $3,675.53, with

interest, etc. The plaintiff had judgment, from which, and from

an order denying the appellant defendant's motion for a new

"§ 11a. A discharge in bankruptcy shall release a bankrupt
from all of his provable debts except • • • (2) judgments
in actions for frauds. • • • ''
By this provision it is only ''judgments in actions for frauds''
that are excepted from the operation of a discharge. The judgment here sued on was rendered on promissory notes, and no
suggestion of fraud was ever made or heard of until the filing
of the replication in this case, more than 11 years after the giving of the notes, and more than 10 years after the rendition
of the judgment thereon.
Decisions construing the bankrupt act ·of 1867 (Act March 2,
1867, c. 176; 14 Stat. 517) have no application to the present
act on this subject. The language of that act was: "No debt
created by fraud. • • • '' This act left the question of
fraud in the creation of the debt open to inquiry after the bankrupt obtained his discharge, and proved to be a fruitful source
of bitter and protracted litigation. In the light of that experience Congress has limited the exception to ''judgments in actioDB for frauds." This language leaves no room for construction. It ie as plain as the English language can make it.
The judgment of the Circuit Court is affirmed_

trial, the appeal is taken.

The defense is a discharge of the defendant in bankruptcy,

under the act of July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp.

St. 1901, p. 3418]. The effect of this was to "release" the de-

SANTA ROSA BANK v. WHITE et al.

fendant "from all of his provable debts," with the exceptions

named in § 17 of the act, c. 541, 30 Stat. 550, [U. S. Comp. St.

139 Cal. 703, 73 Pac. 577

1901, p. 3428 J, which, so far as material, reads as follows: "A dis-

charge in bankruptcy shall release a bankrupt from all of his

(Supreme Court of California. Aug. 4, 1903)

provable debts, except such as * • * have not been duly

scheduled in time for proof and allowance, with the name of

the creditor, if known to the bankrupt, unless such creditor had

SMITH, C. This is a suit on a promissory note of the appellaut and the other defendants for the sum of $3,675.53, with
interest, etc. The plaintiff had judgment, from which, and from
an order denying the appellant defendant's motion for a new
trial, the appeal is taken.
The defense is a discharge of the defendant in bankruptcy,
under the act of July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp.
St. 1901, p. 3418]. The effect of this was to "release" the defendant "from all of his provable debts," with the exceptions
nHml'd in § 17 of the act, c. 541, 30 Stat. 550, [U. S. Comp. St.
l 901, p. 3428 J, which, so far as material, reads as follows: ''A dis·
charge in bankruptcy shall release a bankn1pt from all of bis
provable debts, except such as • • • have not bee?1 duly
scheduled in time for proof and allowance, with the nHme of
the creditor, if known to the bankrupt, unless such creditor had
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notice or actual knowledge of the proceedings iu bankruptcy."

It was held by the court, in effect, that the debt sued on comes

within the exception" stated. The contrary is claimed by the ap-

pellant, for the reason, among others, that it appears from the

evidence that the plaintiff's debt was not known to him when he

prepared his schedules, or until after his discharge, which was

more than a year after the adjudication of bankruptcy. The

only evidence on this point is the defendant's own testimony.

But his explanation of the matter is not unreasonable, and, as

there is no finding on the point, it must be assumed that the

court regarded the question as immaterial; which, indeed, is the

ground now taken by respondent's counsel. It will be assumed,

therefore, that the fact is as stated by appellant in his testi-

mony. The question involved is therefore purely one of con-

struction, and may be thus stated: Does the exception cited

include all debts not scheduled, whether known or unknown to

the bankrupt, or only such as were known to him J The question

is not without difficulty, but the grammatical structure of the

provision seems to require the former construction, and we see

nothing in the terms of the provision or in the other provisions

of the act, whether considered in themselves or in connection with

the former law, to indicate a different intention. Sutherland on
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Stat. Cons. § 267; Broom's Leg. Max. 652. Under the former

law, the omission of a debt from the schedule, whether intention-

ally or otherwise, did not affect the validity of the discharge

(Rev. St. § 5119); and the effect of the new provision is simply

to establish a different rule. In the only cases involving this pro-

vision we have been able to find, the question now presented was

not involved, nor do they seem to throw any light upon it. Tyr-

rel v. Hammerstein (Sup.) 67 N. Y. Supp. 717; Collins v. Mc-

Walters (Sup.) 72 N. Y. Supp. 203; In re Rhutassel (D. C.)

96 Fed. 597.

The other contentions of the appellant are more obviously un-

tenable. They are: (1) That the provision in question is to be

construed as requiring only constructive notice to the creditor

to exclude him from the exception; (2) that the evidence did not

justify the finding that plaintiff did not have actual notice; (3)

that the plaintiff was at liberty to present his claim for proof

and allowance when he discovered the pendency of the bank-

ruptcy proceedings, which was more than a year after the ad-

judication of bankruptcy; and (4) that the plaintiff's claim as

to the effect of the defendant's discharge constituted a collateral

notice or actual knowledge of the proceedings iu bankruptcy."
It W88 held by the court, in effect, that the debt sued on comes
within the exception· stated. The contrary is claimed by the appellant, for the reason, among others, that it appears from the
evidence that the plaintiff's debt was not known to him when he
prepared his schE:dules, or until after his discharge, which was
more than a year after the adjudication of bankruptcy. The
only evidence on this point is the defendant's own testimony.
But his explanation of the matter is not unreasonable, and, as
there is no finding on the point, it must be assumed that the
court regarded the question 88 immaterial; which, indeed, is the
ground now taken by respondent's couusel. It will be assumed,
therefore, that the fact is 88 stated by appellant in his testimony. The question involved is therefore purely one of construction, and may be thus stated: Does the exception cited
include all debts not scheduled, whether known or unknown to
the bankrupt, or only such as were known to him T The question
is not without difficulty, but the grammatical structure of the
provision seems to require the former construction, and we see
nothing in the terms of the provision or in the other provisions
of the act, whether considered in themselves or in connection with
the former law, to indicate a different intention. Sutherland on
Stat. Cons. § 267; Broom's Leg. Max. 652. Under the former
law, the omission of a debt from the schedule, whether intentionally or otherwise, did not affect the validity of the discharge
(Rev. St. § 5119) ; and the effect of the new provision is simply
to establish a different rule. In the only caaes involving this provision we have been able to find, the question now presented was
not involved, nor do they seem to throw any light upon it. Tyr.
rel v. Hammerstein (Sup.) 67 N. Y. Supp. 717; Collins v. Mc\\' alters (Sup.) 72 N. Y. Supp. 203; In re Rhutassel (D. C.)
96 Fed. 597.
The other contentions of the appellant are more obviously untenable. They are: ( 1) That the provision in question is t.o be
construed as requiring only constructive notice to the creditor
to exclude him from the exception: (2) that the evidence did not
justify the finding that plaintiff <lid not have actual notire; (3)
that the plaiutiff was at liberty to present his claim for proor
au<l allowance when he discovered the pendency of the bankruptcy proceedings, which was more than a year after the adjudication of bankruptcy; and ( 4) that the plaintiff's claim as
to the effect of the defendant's discharge constituted a collateral
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attack on the decree, which was inadmissible. But as to the first

contention, we think it clear that in the expression "notice or

actual knowledge" the latter term is used as explanatory of the

former, and that actual knowledge is required in order to exclude

the creditor from the exception (Collins v. McW alters [Sup ]

72 N. Y. Supp. 205); and as to the second, the evidence, we

think, was sufficient to justify the findings. The third contention

is disposed of by the express provisions of § 57, subd. 2, of the

act of July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901,

p. 3443], and the fourth by those of § 17, which expressly except

the debts specified from the effect of the decree. In the corre-

sponding provision of the Revised Statutes (§ 5119) there was a

similar provision as to the effect of the discharge, with excep-

tions stated, and it was held that as to the plea of discharge the

exception might be shown in a collateral action (Forsyth v. Veh-

meyer, 177 U. S. 177, 20 Sup. Ct. 623, 44 L. ed. 723) ; and the

same has been held with reference to the existing act (Gee v.

Gee, 84 Minn. 384, 87 N. W. 1116, In re Rhutassel [D. C] 96

Fed. 597). The numerous cases cited by appellant's counsel re-

fer to other provisions of the former act and to other questions.

We advise that the judgment and order appealed from be

affirmed.
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We concur: GRAY, C; CHIPMAN, C.

PER CURIAM. For the reasons given in the foregoing opin-

ion, the judgment and order appealed from are affirmed.8

THOMPSON v. JUDY

169 Fed. 553, 95 C. C. A. 51

(Circuit Court of Appeals, Sixth Circuit. April 19, 1909)

SEVERENS, Circuit Judge. On March 30, 1907, J. D. Mc-

Clintock obtained a judgment in the Circuit Court of Bourbon

attack on the decree, which was inadmissible. But as to the first
contention, we think it clear that in the expression ''notice or
actual knowledge'' the latter term is used as explanatory of the
former, and that actual knowledge is required in order to exclude
the creditor from the exception (Collins v. McWalters [Sup.]
72 N. Y. Supp. 205) ; and as to the second, the evidence, we
think, was sufficient to j11stify the findings. The third contention
is disposed of by the express provisions of § 57, subd. 2, of the
act of July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901,
p. 3443], and the fourth by those of § 17, which expressly except
the debts specified from the effect of the decree. In the cor~
sponding provision of the Revised Statutes ( § 5119) there was a
similar provision as to the effect of the discharge, with exceptions stated, and it was held that as to the plea of discharge the
exception might be shown in a collateral action (Forsyth v. Veh·
mcyer, 177 U. S. 177, 20 Sup. Ct. 623, 44 L. ed. 723) : and the
same baa been held with reference to the existing act (Gee v.
Gee, 84 Minn. 384, 87 N. \V. 1116, In re Rhutassel [D. C.] 96
Fed. 597). The numerous cases cited by appellant's eounsel refer to other provisions of the former act and to other questions.
We advise that the judgment and order appealed from ™'
affirmed.

county, Ky., against Wyatt A. Thompson for $1,500, damages for

a false and malicious libel published in a newspaper by the de-

We concur: GRAY, C.; CHIP!dAN, C.

fendant and others in April, 1906. On June 24, 1907, Thompson

filed his voluntary petition in bankruptcy in the United States

District Court for the Eastern District of Kentucky, and listed

the said claim of J. D. McClintock as one of his liabilities. Mc-

PER CURIAl\f. For the reasons given in the foregoing opinion, the judgment and order appealed from are affirmed.8

8—See Birkett v. Columbia Bank,

195 U. S. 345.

THOMPSON v. JUDY
169 Fed. 553, 95 C. C. A. 51
(Circuit Court of Appeals, Sixth Circuit. April 19, 1909)
SEVERENS, Circuit Judge. On March 30, 1907, J. D. l\k
Clintock obtained a judgment in the Circuit Court of Bourhon
county, Ky., against Wyatt A. Thompson for $1,500, damages for
a false and malicious libel published in a newspaper by the defendant and others in April, 1906. On June 24, 1907, Thompson
filed his voluntary petition in bankruptcy in the United States
District Court for the Eastern District of Kentucky, and listed
the said claim of J. D. l\IcClintock as one of his liabilitiee. Mc8-See Birkett v. Columbia Bank,
195 U. 8. 3.tS.
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Clintock afterwards proved his claim in the case. On October 8,

1907, Thompson received his discharge in bankruptcy. On Oc-

tober 14,1907, a writ of capias ad satisfaciendum was issued from

the Bourbon Circuit Court, and was executed on October 22,

1907, by the arrest of said Thompson, who was delivered into

the custody of George W. Judy, jailer of Bourbon county. On

October 23, 1907, Thompson filed his petition in the United

States Circuit Court for the Eastern District of Kentucky for

a writ of habeas corpus on the ground that the indebtedness

upon which the capias was issued, namely, the judgment for

damages for libel, had been discharged in bankruptcy. The writ

was issued against Judy, the jailer of Bourbon county, and the

petitioner was admitted to bail. Thereafter Judy filed his re-

sponse, setting forth the proceedings in the Circuit Court of

Bourbon county, and on final hearing Judge Cochran, who was

presiding in the court below, held that the judgment in question

was not discharged by proceedings in bankruptcy, and ordered

that the petition for habeas corpus be dismissed and the peti-

tioner be remanded to the state custody. From that order this

appeal is taken.

The sole question in the case is whether the proceedings in

bankruptcy operated to discharge the liability of the petitioner,
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which was the foundation of the judgment of the Bourbon Cir-

cuit Court, and the solution of it depends upon the construction

of § 17 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat.

550 [U. S. Comp. St. 1901, p. 3428]), which is as follows:

"§17. A discharge in bankruptcy shall release a bankrupt

from all of his provable debts, except such as (1) are due as a tax

levied by the United States, the stale, county, district, or mu-

nicipality in which he resides; (2) are liabilities for obtaining

property by false pretenses or false representations, or for will-

ful and malicious injuries to the person or property of another;

(or for alimony due or to become due, or for maintenance or

support of wife or child, or for seduction of an unmarried fe-

male, or for criminal conversation); (3) have not been duly

scheduled in time for proof and allowance, with the name of the

creditor if known to the bankrupt, unless such creditor had notice

or actual knowledge of the proceedings in bankruptcy; or (4)

were created by his fraud, embezzlement, misappropriation, or

defalcation while acting as an officer or in any fiduciary ca-

pacity."

The foregoing is § 17 of the act as amended by Act Feb. 5,

Clintock afterwards proved his claim in the case. On October 8,
1907, Thompson received his discharge in bankruptcy. On October 14, 1907, a writ of capias ad satis/aoie11dum was issued from
the Bourbon Circuit Court, and was executed on October 22,
1907, by the arrest of said Thompson, who was delivered into
the custody of George W. Judy, jailer of Bourbon county. On
October 23, 1907, Thompson filed his petition in the United
States Circuit Court for the Eastern District of Kentucky for
a writ of h.a.beas corpus on the ground that the indebtedness
upon which the capias wl}s issued, namely, the judgment for
damages for libel, had been discharged in bankruptcy. The writ
was issued against Judy, the jailer of Bourbon county, and the
petitioner was admitted to bail. Thereafter Judy filed his response, setting forth the proceedings in the Circuit Court of
Bourbon county, and on final hearing Judge Cochran, who was
presiding in the court below, held that the judgment in question
was not discharged by proceedings in bankruptcy, and ordered
that the petition for habeas corpus be dismissed and the petitioner be remanded to the state custody. From that order this
appeal is taken.
The sole question in the case is whether the proceedings in
bankruptcy operated to discharge the liability of the petitioner,
which was the foundation of the judgment of the Bourbon Circuit Court, and the solution of it depends upon the construction
of § 17 of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat.
550 [U. S. Comp. St. 1901, p. 3428]), which is as follows:
'' § 17. A discharge in bankruptcy shall release a bankrupt
from all of his provable debt.s, except such as ( 1) are due as a tax
levied by the Unikd States, the siale, county, district, or municipality in which he resides; (2) are liabilities for obtaining
property by false prdenses or false representations, or for willful and malicious injuries to the person or property of another;
(or for alimony due or to become due, or for maintenance or
support of wife or child, or for seduction of an unmarried female, or for criminal conversation); (3) have not been duly
scheduled in time for proof and allowance, with the name of the
creditor if known to the bankrupt, unless such creditor had notice
or actual knowledge of the· proceedings in bankruptcy; or ( 4)
were created by his fraud, embezzlement, misappropriation, or
defalcation while acting as an officer or in any fiduciary capacity."
The foregoing is § 17 of the act as amended by Act Feb. 5,
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1903, c. 487, § 5, 32 Stat. 798 (U. S. Comp. St. Supp. 1907. p.

1026). That part of clause 2 which excepts from the operation

of the discharge "liabilities" for willful and malicious injuries

to the person or property of another is the provision here in-

volved. That clause in the original act was the same, except

that instead of the word "liabilities" the word "judgments"

was employed. And the matter in dispute is, What was the con-

sequence of the amendment which substituted "liabilities" for

"judgments"?

Before the amendment, a liability for such a cause was not

excepted unless it had been reduced to judgment. By the

amendment it is excepted without being reduced to judgment.

The contention of the appellant is that when a judgment has

been obtained the liability is merged therein, and the claim no

longer adheres to the liability, but is transmuted into another

species of right, which was excepted by the original act, but,

since the amendment, is no longer excepted. But notwithstand-

ing the ingenuity of the argument by which this contention is

sought to be maintained, we are of opinion that the intention of

Congress was to declare that such liability should be excepted

whether a judgment had been rendered upon it or not. The

general doctrine of merger of the cause of action by judgment
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cannot, of course, be disputed. No suit or proceeding can there-

after be brought upon the original liability, but only for the en-

forcement of the judgment. The power of the court cannot be

again invoked to adjudicate the question of liability. It is for

the interest of the public that litigation shall come to an end,

and the inconvenience of preserving the original liability as a

continuing cause of action would be great. The pursuit must

proceed along the line adopted, and the satisfaction of the claim

must be sought through the judgment. But this rule of law

prevails only to the extent that the reason for it exists. It does

not prevent the recognition in the judgment of the attributes of

the original cause of action. For the purposes of relief, the judg-

ment embodies those attributes and gives ground for their en-

forcement. The rights of the parties are established, and are in

no wise diminished thereby. So, when the judgment is general

in form, it is often necessary to go behind it and see upon what

liability it is founded, to the end that the characteristics of the

cause of action may be impressed upon it. Such instances will

recur to the mind of every lawyer. Indeed, Congress required

this in this identical act when it excepted judgments for the par-

1903, c. 487, §5, 32 Stat. 798 (U.S. Comp. St. Supp. 1907. p.
1026). That part of clause 2 which excepts from the operation
of the discharge ''liabilities'' for willful and malicious injuries
to the person or property of another is the provision here involved. That clause in the original act was the same, except
that instead of the word ''liabilities'' the word ''judgments''
was employed. And the matter in dispute is, What was the consequence of the amendment which substituted ''liabilities'' for
''judgments'' T
Before the amendment, a liability for such a <:>ause was not
excepted unle.ss it had been reduced to judgment. By the
amendment it is excepted without being reduced to judgment.
The contention of the appellant is that when a judgment has
been obtained the liability is merged therein, and the claim no
longer adheres to the liability, but is transmuted into another
species of right, which was excepted by the original act, but,
since the amendment, is no longer excepted. But notwithstanding the ingenuity of the argument by which this contention is
sought to be maintained, we are of opinion that the intention of
Congress was to declare that such liability should be excepted
whether a judgment had been rendered upon it or not. The
general doctrine of merger of the cause of action by judgment
cannot, of course, be disputed. No suit or proceeding can thereafter be brought upon the original liability, but only for the enforcement of the judgment. The power of the court cannot be
again invoked to adjudicate the question of liability. It is for
the interest of the public that litigation shall come to an end,
and the inconvenience of preserving the original liability as a
continuing cause of action would be great. The pursuit must
proceed along the line adopted, and the satisfaction of the claim
must be sought through the judgment. But this rule of law
prevajls only to the extent that the reason for it exists. It does
not prevent the recognitidn in the judgment of the attributes of
the original cause of action. For the purposes of relief, the judgment embodies those attributes and gives ground for their enforcement. The rights of the parties are established, and are in
no wise diminished thereby. So, when the judgment is general
in form, it is often necessary to go behind it and see upon what
liability it is founded, to the end that the characteristic.a of the
cause of action may be impressed upon it. Such instances will
recur to the mind of every lawyer. Indeed, Congress required
tliis in this identical act when it excepted judgments for the par.
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ticular causes of action mentioned in clause 2 of § 17. Now, we

cannot resist the impression that Congress in making this amend-

ment was looking to the substantial nature of the liability, and

regarded the question as to whether a judgment had been ren-

dered upon it as immaterial, that its intrinsic nature had not

been altered and was in reality the cause of action intended by

the original exception, and that Congress meant to protect that

from the discharge. Apparently the requirement in the original

act that the claim should have been reduced to judgment was

intended to obviate the delay which a proceeding in the bank-

ruptcy court for the liquidation of the damages would involve.

And, finally, it would seem that in plain English a judgment on

such a cause of action is a "liability" therefor.

But the appellant raises another question, which is whether a

willful and malicious libel is an injury "to the person or prop-

erty of another," and argues that by this language is meant a

physical injury to his person, and not merely an injury to a

right which the law attaches to the person. The question is

therefore one of construction. It is true that in modern, par-

lance the words "personal injury" are often used to designate

a physical injury to the party. But usually, when there is any

attempt to put the matter into legal phraseology, these and
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equivalent words are understood to import the meaning in

which they have long been used by recognized authorities,

whether in legal text-books and commentaries or precise defini-

tion by courts, in classifying the rights of individuals. In 1

Blackstone's Com. 129 et seq., the author classifies and dis-

tinguishes those rights which are annexed to the person, jura

personarum, and acquired rights in external objects, jura rerum;

and in the former he includes personal security, which consists

"in a person's legal and uninterrupted enjoyment of his life,

his limbs, his body, his health, and his reputation." And he

makes the corresponding classification of remedies. The idea

expressed is that a man's reputation is a part of himself, as his

body and his limbs are, and that detraction of it is an injury to

liis personality, and Chancellor Kent in his twenty-fourth lecture

shows that the same classification of rights was expressed in our

colonial legislation and has always been observed, and on p. • 16

of the second volume of his Commentaries, he says:

"As a part of the rights of personal security, the preservation

of every person's good name from the vile arts of detraction is

justly included The laws of the ancients, no less than those of

ticular causes of action mentioned in clause 2 of § 17. Now, we
cannot resist the impression that Congress in making this amendment was looking to the substantial nature of the liability, and
regarded the question as to whether a judgment had been rendered upon it as immaterial, that its intrinsic nature had not
been altered and was in reality the cause of action intended by
the original exception, and that Congress meant to protect that
from the discharge. Apparently the requirement in the original
act that the claim should have been reduced to judgment was
intended to obviate the delay which a proceeding in the bankruptcy court for the liquidation of the damages would involve.
And, finally, it would seem that in plain English a judgment on
such a cause of action is a "liability" therefor.
But the appellant raises another question, which is whether a
willful and malicious libel is an injury ''to the person or property of another,'' and argues that by this language is meant a
physical injury to his person, and not merely an injury to a.
right which the law attaches to the person. The question is
therefore one of coDBtruction. It is true that in modern. parlance the words ''personal injury'' are often used to designate
a physical injury to the party. But usually, when there is any
attempt to put the matter into legal phraseology, these and
ec:uivalent words are understood to import the meaning in
which they have long been used by recognized authorities,
whether in legal text-books and commentaries or precise definition by courts, in cla&<iifying the rights of individuals. In 1
Blackstone's Com. 129 et seq., the author classifies and distinguishes those rights which are annexed to the person, jura
personarum, and acquired rights in external objects, jura rerum;
~.nd in the former be includes personal security, which consists
''in a person's legal and uninterrupted enjoyment of his life,
his limbs, bis body, his health, and his reputation.'' And he
makes the corresponding classification of remedies. The idea
expressed is that a man's reputation is a part of himself, as his
body and bis limbs are, and that detraction of it is an injury to
his personality, and Chancellor Kent in his twenty-fourth lecture
shows that the same classification of rights was expressed in our
colonial legislation and has always been observed, and on p. • 16
of the second volume of his Commentaries, he says:
"As a part of the rights of personal security, the preservation
of every person's good name from the vile arts of detraction is
justly included. The laws of the ancients, no less than those of
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modern nations, made private reputation one of the objects of

their protection."

The reasonable presumption is that Congress, being engaged

in framing a statute so much requiring precision of terms, ex-

pected its language to be interpreted by long-settled usage in

legal nomenclature. We shall not particularly refer to the many

decisions of courts where this subject has been considered, but

will limit our references to cases where this particular language

of the bankruptcy act and its construction were involved. Mc-

Donald v. Brown, 23 R. I. 546, 51 Atl. 213, 58 L. R. A. 768, 91

Am. St. Rep. 659; Sanderson v. Hunt, 116 Ky. 435, 76 S. W. 179;

McChristal v. Clisbee, 190 Mass. 120, 76 N. E. 511, 3 L. R. A.

(N. S.) 702.

We are not aware of any decision of the Federal Courts upon

this precise question, but there are several which seem to point

to the conclusion that the injuries contemplated in § 17 of the

bankrupt act are not restricted to those which are inflicted upon

the physical person of the party, but extend to those inherent

rights of the person, which stand in the same class as his right

to security from violence done to his body. Tinker v. Colwell,

193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754; In re Freche (D. C.)

109 Fed. 620; In re Maples (D. C.) 105 Fed. 919. And see
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Leicester v. Hoadley, 66 Kan. 172, 71 Pac. 318, 65 L. R. A. 523.

The order of the Circuit Court must be affirmed, with costs.9

PETERS v. UNITED STATES ex rel. KELLEY

177 Fed. 885, 101 C. C. A. 99

(Circuit Court of Appeals, Seventh Circuit. January 28, 1910)

After relatrix was adjudged a bankrupt by the court below,

and before she was discharged, appellant as sheriff took her into

custody under an execution against her body. The execution was

issued by virtue of a judgment entered against her in favor of

Michael Burke by the Circuit Court of Champaign county, I11.,

before her voluntary petition in bankruptcy was filed. On her

petition for a writ of habeas corpus in the District Court, she

modern nations, made private reputation one of the objects of
their protection.''
The reasonable presumption is that Congress, being engaged
in framing a statute so much requiring precision of terms, expected its language to be interpreted by long-settled usage in
legal nomenclature. We shall not particularly refer to the many
decisions of courts where this subject has been considered, but
will limit our references to cases where this particular language
of the bankruptcy act and its construction were involved. :\IcDonald v. Brown, 23 R. I. 546, 51 Atl. 213, 58 L. R. A. 768, 91
Am. St. Rep. 659; Sanderson v. Hunt, 116 Ky. 435, 76 S. W. 179 ;
~foChristal v. Clisbee, 190 Mass. 120, 76 N. E. 511, 3 L. R. A.
(N. S.) 702.
We are not aware of any decision of the Federal Courts upon
this precise question, but there are several which seem to point
to the conclusion that the injuries contemplated in § 17 of the
bankrupt act are not restricted to thoee which are inflicted upon
the physical person of the party, but extend to those inherent
rights of the person, which stand in the same class as his right
to security from violence done to his body. Tinker v. Colwell,
193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754; In re Freche (D. C.)
109 Fed. 620; In re Maples (D. C.) 105 Fed. 919. And see
Leicester v. Hoadley, 66 Kan. 172, 71 Pac. 318, 65 L. R. A. 523.
The order of the Circuit Court must be affirmed, with costs. 9

was temporarily released from custody, pending her application

PETERS v. UNITED STATES ex rel. KELLEY

for a discharge in bankruptcy. After her discharge in bank-

ruptcy was granted, the District Court considered her petition

177 Fed. 885, 101 C. C. A. 99

for the writ, the sheriff's return, and certain testimony, and

9—See Friend v. Talcott, 228 U.

S. 27.

(Circuit Court of Appeals, Seventh Circuit. January 28, 1910)
After relatrix was adjudged a bankrupt by the <'Ourt below,
and before she was discharged, appellant as shPritf took her into
custody under an execution against her body. The execution was
issued by virtue of a judgment entered against her in favor of
l\lichael Burke by the Circuit Court of Champaign county, Ill.,
before her voluntary petition in bankruptcy was filed. On her
petition for a writ of habeas corpus in the District Court, she
was temporarily released from custody, pending her application
for a discharge in bankruptcy. After her discharge in bankruptcy was granted, the District Court considerPd her petition
for the writ, the sheriff's return, and certain testimony, and
9-See Friend v. Talcott, 228 U.

s.
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thereupon entered the order appealed from, finally discharging

relatrix from the custody of the sheriff.

§ 17 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 550

(U. S. Comp. St. 1901, p. 3428), as amended in 1903 (Act Feb.

5, 1903, c. 487, § 5, 32 Stat. 798 [U. S. Comp. St. Supp. 1909,

p. 1310]), provides that "A discharge in bankruptcy shall re-

lease a bankrupt from all of his provable debts, except such as

• * * (2) are liabilities * • * for willful and malicious

injuries to the person or property of another."

The sheruT's return exhibited the record of the proceedings

and judgment of the Champaign county Circuit Court. On the

hearing, relatrix admitted that the proceedings and judgment

were correctly stated in the return.

Burke's declaration was in three counts. The first was the

common-law count for trespass vi et armis. The second stated

that Burke was 11 years old, and was attending a public school

in Champaign county, of which relatrix was the teacher; that

relatrix, under pretense of inflicting punishment upon him for

some alleged infraction of the rules, kept him after school, and

then and there, without any just or sufficient excuse, unlawfully,

willfully, wantonly, and maliciously struck and beat him vio-

lently with a certain stick or club; that the punishment admin-
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istered as aforesaid was grossly and maliciously excessive;

whereby he was permanently injured, etc. The third also de-

tailed a "wanton and malicious" assault with a stick and club.

Relatrix pleaded the general issue; also that the alleged assault

was only a moderate and proper punishment of Burke as pupil

by relatrix as teacher; and, further, that the alleged assault

occurred while relatrix was making a proper defense against an

assault by Burke.

On issues so tendered, and closed by Burke's general replica-

tion, the jury returned a general verdict of guilty and assessed

Burke's damages at $1,800. Judgment in due form was entered.

Relatrix prayed an appeal to the Appellate Court of Illinois, but

the appeal was never perfected; and no bill of exceptions, pre-

serving the evidence and the instructions of the court to the

jury, was ever filed.

At the habeas corpus hearing the District Court permitted

relatrix, over appellant's objection, to go into her side of the

merits of the alleged assault. Appellant introduced no evidence

touching the original occurrence on which the declaration was

based.

thereupon entered the order appealed from, finally discharging
relatrix from the custody of the sheriff.
§ 17 of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 550
( U. S. Comp. St. 1901, p. 3428), as amended in 1903 (Ad Feb.
5, 1903, c. 487, § 5, 32 Stat. 798 [U. S. Comp. St. Supp. 1909,
p. 1310 J), provides that "A discharge in bankruptcy shall release a bankrupt from all of his provable debts, except such as
• • • (2) are liabilities • • • for willful and malicious
injuries to the person or property of another.''
The sheriff's return exhibited the record of the proceedings
and judgment of the Champaign county Circuit Court. On the
hearing, relatrix admitted that the proceedings and judgment
were correctly stated in the return.
Burke's declaration was in three counts. The first was the
common-law count for trespass vi et armis. The second stated
that Burke was 11 years old, and was attending a public school
in Champaign county, of which relatrix was the teacher; that
relatrix, under pretense of inflicting punishment upon him for
some alleged infraction of the rules, kept him after school, and
then and there, without any just or sufficient excuse, unlawfully,
willfully, wantonly, and maliciously struck and beat him violently with a certain stick or club; that the punishment administered as aforMB.id was grosSly and maliciously excessive ;
whereby he was permanently injured, etc. The third also detailed a ''wanton and malicious'' assault with a stick and club.
Relatrix pleaded the general issue; also that the alleged assault
was only a moderate and proper punishment of Burke as pupil
by relatrix as teacher; and, further, that the alleged assault
occurred while relatrix was making a proper defense against an
assault by Burke.
On issues so tendered, and closed by Burke's general replication, the jury returned a general verdict of guilty and assessed
Burke's damages at $1,800. Judgment in due form was entered.
Relatrix prayed an appeal to the Appellate Court of Illinois, but
the appeal was never perfected; and no bill of exceptions, preserving the evidence and the instructions of the court to the
jury, was ever filed.
At the habeas corpus hearing the District Court permitted
relatrix, over appellant's objection, to go into her side of the
merits of the alleged assault. Appellant introduced no evidence
touching the original occurrence on which the declaration was
based.
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BAKER, Circuit Judge (after stating the facts as above).

If the District Court and this court were at liberty to inquire

de novo into the question whether relatrix inflicted a willful

and malicious injury upon the person of her 11 year old pupil,

a fair answer could not be given from this record. Relatrix

and her witnesses gave their present version of her side of the

story (some of them admitting on cross-examination that they

were adding matters not testified to by them in the State Court):

but the boy and his witnesses did not attend the hearing in the

District Court. We could not properly pass upon the truth of

the original charge de novo, without considering the testimony

in support of the charge.

Relatrix's direct adversary in the District Court was not the

boy, but the sheriff; and he evidently thought he was doing

his full duty as a disinterested officer of the law when in re-

sponse to the demand that he show cause why he detained rela-

trix in custody he produced the writ he held and the record of

the proceedings and judgment on which the writ was issued.

And so he was; for a writ of habeas corpus cannot lawfully be

used as a means of bringing the original parties into court to

relitigate their original controversy—it cannot even be used law-

fully to review and revise alleged errors of law or fact in the
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original litigation. "No court may properly release a prisoner

under conviction and sentence of another court, unless for want

of jurisdiction of the cause or person, or for some other matter

rendering its proceedings void. Where a court had jurisdiction,

mere errors which have been committed in the course of the pro-

ceedings cannot be corrected upon a writ of habeas corpus,

which may not in this manner usurp the functions of a writ of

error." Kaizo v. Henry, 211 U. S. 146, 29 Sup. Ct. 41, 53 L.

ed. 125, and cases there cited. Also Ex parte Watkins, 3 Pet.

193, 7 L. ed. 650, and In re Lennon, 166 U. S. 548, 17 Sup. Ct.

658, 41 L. ed. 1110.

The character of the "liability," as that word is used in

amended § 17 (2) of the bankruptcy act, is not changed by the

fact that the liability was reduced to judgment. Tinker v. Col-

well, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754; Boynton v.

Ball, 121 U. S. 457, 466, 7 Sup. Ct. 981, 30 L. ed. 985; Wiscon-

sin v. Pelican Ins. Co., 127 U. S. 265, 292, 8 Sup. Ct. 1370, 32 L.

ed. 239. The question, therefore, is whether the judgment of the

State Court is conclusive evidence of a liability of relatrix for

BAKER, Circuit Judge (after stating the facts as above).
If the District Court and this court were at liberty to inqui~
de novo into the question whether relatrix inflicted a w·i!lful
and malicious injury upon the person of her 11 year old pupil.
a fair answer could not be giv&n from this record. Rdatrix
and her witnesses gave their present version of hn side of thi:
story (some of them admitting on cross-examination that they
were adding matters not testified to by them in the State Court) :
but the boy and his witnesses did not attend the hearing in the
District Court. We could not properly pass upon the truth of
the original charge de novo, without considering the testimony
in support of the charge.
Relatrix 's direct adversary in the District Court was not the
boy, but the sheriff; and he evidently thought he was doing
his full duty as a disinterested officer of the law when in response to the demand that he show cause why he detained relatrix in custody he produced the writ he held and the record of
the proceedings and judgment on which the writ was issued.
And so he was; for a writ of habeas corpus cannot lawfully be
used as a means of bringing the original parties into court to
relitigate their original controversy-it cannot even be used lawfully to review and revise alleged errors of law or fact in the
original litigation. "No court may properly release a prisoner
under conviction and sentence of another court, unless for want
of jurisdiction of the cause or person, or for some other matter
rendering its proceedings void. Where a court had jurisdiction,
mere errors which have been committed in the course of the pro<.'eedings cannot be corrected upon a writ of habeas corpus,
which may not in this manner usurp the functions of a writ of
eITor." Kaizo v. Henry, 211 U. S. 146, 29 Sup. Ct. 41, 53 L.
ed. 125, and cases there cited. Also Ex pa.rte Watkins, 3 Pet.
193, 7 L. ed. 650, and In re Lennon, 166 U. S. 548, 17 Sup. Ct.
658, 41 L. ed. 1110.
The character of the "liability," as that word is used in
amended § 17 (2) of the bankruptcy act, is not changed by the
fact that the liability was reduced to judgment. Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. ed. 754; Boynton v.
Ball, 121 U. S. 457, 466, 7 Sup. Ct. 981, 30 L. ed. 985; Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 292, 8 Sup. Ct. 1370, 32 L.
ed. 239. The question, therefore, is whether the judgment of the
State Court is conclusive evidence of a liability of relatrix for
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a willful and malicious injury to the person of the judgment

plaintiff.

""Willful and malicious injury," ill the bankruptcy act and

everywhere in the law, does not necessarily involve hatred or

ill will as a state of mind, but arises from "a wrongful act, done

intentionally, without just cause or excuse." "In order to come

within that meaning as a judgment for a willful and malicious

injury to person or property, it is not necessary that the cause

of action be based upon special malice, so that without it the

action could not be maintained." Tinker v. Colwell, 193 U. S.

473, 485, 24 Sup. Ct. 505, 508, 48 L. ed. 754.

In the second and third counts of the declaration the charge

was explicitly made that relatrix inflicted the injury willfully

and maliciously; that she intentionally overstepped her author-

ity as teacher, and administered an excessive punishment with-

out just cause or excuse. By her pleas of denial, of authority as

teacher, and of self-defense, she accepted the gage; and the jury

found her guilty. What the evidence was, what the instructions

were, we do not know; nor, if the second and third were the

only counts, could we inquire, for unquestionably a judgment

thereon would be conclusive that in fact and in law the relatrix

had inflicted a willful and malicious injury upon the person of
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the judgment plaintiff.

Relatrix contends that under the first count, for trespass

vi et armis, a recovery could be had without proof of a willful

and malicious injury, and thereupon insists that it was not erro-

neous for the District Court to inquire de novo into the real na-

ture of the alleged assault. If the assumption as to the charac-

ter of the first count were warranted, the predicated result would

not follow. The most that would be authorized (if anything)

would be to show that at the trial in the State Court no evidence

was introduced in support of the second and third counts, and

that the evidence which was introduced under the first count

did not tend to prove a willful and malicious injury. This,

not on the theory of disputing the record or questioning the ad-

judication, but on the theory that the record was ambiguous, and

that therefore evidence dehors the record was proper and nec-

essary to disclose what in truth had been adjudicated. The

assumption, however, is unwarranted, for by the law of Illinois

(as generally elsewhere) a judgment for damages under a count

of trespass vi et armis cannot lawfully be rendered except upou

proof of a willful and malicious injury. Jernberg v. Mix, 199

a willful irn<l malicious injury to the person of the judgment
µlain tiff.
''Willful anti malicious injury," iu the bankruptcy act and
everywhere in the law, does not necessarily involve hatred or
ill \\'ill as a state of mind, but arises from "a wrongful act, done
intt-ntioually, without just cause or excuse." "In order to come
within that meaning as a judgment for a willful and malicious
injury to person or property, it is not necessary that the cause
of action be based upon special malice, so that without it the
action could not be maintained." Tinker v. Colwell, 193 U. S.
473, 485, 24 Sup. Ct. 505, 508, 48 L. ed. 754.
In the second and third counts of the declaration the charge
was explicitly made that relatrix inflicted the injury willfully
and maliciously; that she intentionally overstepped her authority as teacher, and administered an excessive punishment without just cause or excuse. By her pleas of denial, of authority as
teacher, and of self-defense, she accepted the gage; and the jury
found her guilty. \Vhat the evidence was, what the instructions
were, we do not know; nor, if the second and third were the
ouly counts, could we inquire, for unquestionably a judgment
thereon would be conclusive that in fact and in law the relatrix
had inflicted a willful and malicious injury upon the person of
the judgment plaintiff.
Rclatrix contends that under the first rount, for trespass
vi et armis, a recovery could be had without proof of a willful
and malicious injury, and thereupon insists that it was not erroneous for the District Court to inquire de noro into the real nature of the alleged assault. If the assumption as to the character of the first count were warranted, the predicated result would
!lot follow. The most that would be authorized (if anything)
would be to show that at the trial in the State Court no evidence
was introduced in support of the second and third counts, and
that the evidence which was introduced under the first count
did not tend to prove a willful and malicious injury. This,
not on the theory of disputing the record or questioning the ad ~
judica.tion, but on the theory that the record was ambiguous, an<l
that therefore evidence dehors the record was proper and necessary to disclose what in truth had been adjudicated. The
assumption, however, is unwarranted, for by the law of Illinois
(as generally elsewhere) a judgment for damages under a count
of trespass vi et armis cannot lawfully be rendered except upon
proof of a willful and malicious injury. Jernberg v. Mix, 199
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Ill. 254, 65 N. E. 242; Gilmore v. Fuller, 198 Ill. 143, 65 N. E.

84, 60 L. R. A. 286; Forsyth v. Vehmeyer, 176 Ill. 365, 52 N. E.

55; In re Mullen, 118 Ill. 551, 9 N. E. 208; In re Murphy, 109

Ill. 31; Paxton v. Boyer, 67 Ill. 133, 16 Am. Rep. 615; Razor v.

Kinsey. 55 Ill. App. 605; Tinker v. Colwell, 193 U. S. 473, 24

Sup. Ct. 505, 48 L. ed. 754; McChristal v. Clisbee, 190 Mass.

120, 76 N. E. 511, 3 L. R. A. (N. S.) 702. And the full faith

and credit to which the judgment of the State Court is entitled

would not be rendered if a doubt were entertained that the

jury under proper instructions based their verdict on sufficient

evidence.

The order appealed from is reversed, and the cause is remanded

to the District Court with the direction to dismiss the petition.10

GROSSCUP, Circuit Judge (dissenting). The policy of the

Bankruptcy Law is to discharge all honest debtors who have

fallen into insolvency, that they may have another opportunity

in the race of life. The debtors excepted from this general policy

Ill. 254, 65 N. E. 242; Gilmore v. Fuller, 198 Ill. 143, 65 N. E.
84, 60 L. R. A. 286; Forsyth v. Vehmeyer, 176 Ill. 365, 52 N. E.
55; In re Mullen, 118 Ill. 551, 9 N. E. 208; In re Murphy. 10~
Ill. 31; Paxton v. Boyer, 67 Ill. 133, 16 Am. Rep. 615; Razor \'.
Kinsey, 55 Ill. App. 605; Tinker v. Colwell, 193 U. S. 473, 24
Sup. Ct. 505, 48 L. ed. 754; McChristal v. Clisbee, 190 ~lass.
120, 76 N. E. 511, 3 L. R. A. (N. S.) 702. And the full faith
and credit to which the judgment of the State Court is entitled
would not be rendered if a doubt were entertained that the
jury under proper instructions based their verdict on sufficient
evidence.
The order appealed from is reversed, and the cause is remanded
to the District Court with the direction to dismiss the petition. 10

are those who have become such through "fraud," or through

the obtaining of property "by false pretenses or false repre-

sentations, '' or through the committing of '' willful and malicious

injuries to the person or property of another." Under the old

bankruptcy law, the exception founded on fraud could only be

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

made out by the disclosure of "a fraud involving moral turpi-

tude or intentional wrong,'' and did not extend to a mere fraud

implied by law. Hennequin v. Clews, 111 U. S. 676, 681, 4 Sup.

Ct. 576, 28 L. ed. 565; Forsyth v. Vehmeyer, 177 U. S. 177, 20

Sup. Ct. 623, 44 L. ed. 723 (quotation from Tinker v. Colwell,

193 U. S. 488, 24 Sup. Ct. 509, 48 L. ed. 754). The Supreme

Court does not hold that "fraud," as the word is employed in

the present bankruptcy act, is met by anything less than the fore-

going, for it says (Tinker v. Colwell, 193 U. S. 489, 24 Sup. Ct

.

509, 48 L. ed. 754):

'' Assuming that the same holding would be made in regard to

the fraud mentioned in the present act, it is clear that the cases

are unlike. The implied fraud which the Court in the above-

cited cases released was of such a nature that it did not impute

10—The concurring opinion of N. Y. 175 (wrongful conversion of

Seaman, Circuit Judge, is omitted. stocks), acc. Cf. Tompkins v. Wil-

McChristal v. Clisbee, 190 Mass. 120, Hams, 137 App. Div. 521, 128 N. Y.

3 L. R. A. (N. S.) 702, 5 Ann. Cas. Supp. 152.

769; Kavanaugh v. Mclntyre, 210

GROSSCUP, Circuit Judge (dissenting). The policy of the
Bankruptcy Law is to discharge all honest debtors who haw
fallen into insolvency, that they may have another opportunity
in the race of life. The debtors excepted from this geueral policy
are those who have become such through ''fraud,'' or through
the obtaining of property "by false pretenses or false representations,'' or through the committing of ''willful and malicious
injuries to the person or property of another." Under the old
bankruptcy law, the exception founded on fraud could only be
made out by the disclosure of ''a fraud involving moral turpitude or intentional wrong," and did not extend to a mere fraud
implied by law. Hennequin v. Clews, 111 U. S. 676, 681, 4 Sup.
Ct. 576, 28 L. ed. 565; Forsyth v. Vehmeyer, 177 U.S. 177, 20
Sup. Ct. 623, 44 L. ed. 723 (quotation from Tinker v. Colwell,
193 U. S. 488, 24 Sup. Ct. 509, 48 L. ed. 754). The Supreme
Court does not hold that ' ' fraud,'' as the word is employed in
the present bankruptcy act, is met by anything less than the foregoing, for it says (Tinker v. Colwell, 193 U. S. 489, 24 Sup. Ct.
509, 48 L. ed. 754):
''Assuming that the same holding would be made in regard to
the fraud mentioned in the present act, it is clear that the cases
are unlike. The implied fraud which the Court in the abovecited cases released was of such a nature that it did not impute
10-The concurring opinion of
Circuit Judge, is omitted.
McChristal v. Clisbee, 190 Mase. 120,
3 L. R. A. (N. S.) 702, 5 Ann. Cu.
769; Kavanaugh v. Mcintyre, 210
SEAMAN,

N. Y. 175 (wrongful conversion of
stocks), acc. Cf. Tompkins v. Williams, 137 App. Div. 521, 122 N. Y.
Supp. 152.
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either bad faith or immorality to the debtor, while in a judg-

ment founded upon a cause of action, such as the one before us

[crim. con.] the malice which is implied is of that very kind

which does involve moral turpitude.''

And, of course, a debtor who has become such through the ob-

taining of property by false pretenses or false representations

(the second element of the list of exceptions), necessarily has

become such debtor by bad faith, or conscious wrong. Up to this

point then, so far as the Supreme Court has construed the pres-

ent bankruptcy act, the exceptions are founded upon the ele-

ment of bad faith or conscious wrong involved in the debts from

which release is asked.

Is the third exception, "willful and malicious injuries to the

person or property of another,'' to receive a like interpretation?

I am deeply impressed with the belief that such will be the inter-

pretation put upon it by the Supreme Court when the question

is squarely presented to that Court. This impression is founded,

first, upon the care that the court has taken in Tinker v. Col-

well to exclude any contrary impression; for in every sentence

of the court's opinion, stress is laid upon the element of actual

bad faith and moral turpitude involved in the particular debt

before the court.
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"The judgment here mentioned comes, as we think," says the

court, "within the language of the statute reasonably construed.

The injury for which it was recovered is one of the grossest

which can be inflicted upon the husband, and the person who

perpetrates it knows it is an offense of the most aggravated char-

acter; that it is a wrong for which no adequate compensation

can be made, and hence personal and particular malice towards

the husband as an individual need not be shown, for the law

implies that there must be malice in the very act itself, and we

think Congress did not intend to permit such an injury to be re-

leased by a discharge in bankruptcy." (The italics are my own.)

I am also impressed that it is the interpretation that, to

carry out the intention of Congress, ought to be put upon the

phrase as used in the bankruptcy act. The exception is in the na-

ture of a denial—the denial of something that all others obtain.

And it seems to me that Congress meant that this denial should

be interposed, not upon any mere fiction of the law, or any

mere empty implication of the law, but only upon the disclosure

of something, in the transaction out of which the debt arose, that

gives to it the color of bad faith or conscious wrong doing.

either bad faith or immorality to the debtor, while in a judgment founded upon a cause of action, such as the one before us
[crim. con.] the malice which is implied is of that very kind
which does involve moral turpitude.''
And, of course, a debtor who has become such through the obtaining of property by false pretenses or false representations
(the second element of the list of exceptions), necessarily has
become such debtor by bad faith, or conscious wrong. Up to this
point then, so far as the Supreme Court has construed the present bankruptcy act, the exceptions are founded upon the element of had faith or conscious wrong involved in the debts from
which release is asked.
Is the third exception, ''willful and malicious injuries to the
person or property of another,'' to receive a like interpretation T
I am deeply impressed with the belief that such will be the interpretation put upon it by the Supreme Court when the question
is squarely presented to that Court. This impression is founded,
first, upon the care that the court has taken in Tinker v. Colwell to exclude any contrary impression; for in every sentence
of the court's opinion, stress is laid upon the element of actual
bad faith and moral turpitude involved in the particular debt
before the court.
'·The judgment here mentioned comes, as we think,'' says the
court, "within the language of the statute reasonably construed.
The injury for which it was recovered is one of the gros.~t
which can be inflicted upon the husband, and the person who
perpetrates it knows it is an offense of the most aggravated character; that it is a wrong for which no adequate compensation
can be made, and hence personal and particular malice towards
the husband as an individual need not be shown, for the law
implies that there must be malice in the very act itself, and we
think Congress did not intend to permit such an injury to be released by a discharge in bankruptcy.'' (The italics are my own.)
I am also impressed that it is the interpretation that, to
carry out the intention of Congress, ought to be put upon the
phrase as us<>d in the bankruptcy act. The exception is in the nature of a denial-the denial of something that all others obtain.
And it seems to me that Congress meant that this denial should
be interposed, not upon any mere fiction of the law, or any
mere empty implication of the law, but only upon the disclosure
of something, in the transaction out of which the debt arose, that
gives to it the color of bad faith or conscious wrong doing.
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The case before us is that of a school teacher, who, in the

lawful exercise of her power to inflict punishment, has inflicted

excessive punishment. I say this is the case before us, because

unless such be a "willful and malicious injury'- within the

meaning of the bankruptcy act, the judgment in the trespass suit

is not conclusive upon the bankruptcy court; for, by the law of

Illinois and most common law jurisdictions, under the issue

raised by the first count (trespass vi et armis for simple assault

and battery), the pleas of moderate castigavit and son assault

demesne, and the replication de injuria, a recovery could be had

for an excess of force employed by the relatrix beyond reasonable

chastisement, assuming, of course, that the evidence submitted

warranted such recovery. Ayres v. Kelley, 11 Ill. 17; Fortune

v. Jones, 30 1ll. App. 116; Hannen v. Edes, 15 Mass. 347; Ben-

nett v. Appleton, 25 Wend. 371; Devine v. Rand, 38 Vt. 621.

And, for the purpose of this appeal, the scope of that judgment,

where doubt or ambiguity exists, must be construed most strongly

against him who invokes it as res judicata; from which it fol-

lows, that the verdict returned, being a general verdict (and

being as applicable to the first count as to the second or third

counts) is as applicable to a case of mere excess of force, ini-

tially lawful, employed beyond reasonable chastisement, though
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without any conscious or designed wrong-doing, aa it would be

to a case of assault originating in conscious wrong-doing.

No one pretends that a school teacher chastising a pupil, or a

master of a vessel punishing some member of his crew, or an

individual resisting an assault, may not, without actual malice,

go beyond the force actually needed and therefore make them-

selves liable to a civil action for trespass vi et armis. In each of

these cases, the malice imputed may be the mere "fiction of

malice"—a fiction created to give the complaining party a stand-

ing for a civil suit in the form of action selected. There is in

such conduct, unless of course actual malice is shown, no bad

faith or conscious wrong—nothing indeed that distinguishes the

moral quality of the act from the moral quality of the owner

of a factory who allows his employees to come into contact with

defective machinery, or the owner of a carriage who takes in a

passenger with knowledge that he has a defective vehicle, or.

as put by Justice Peckham in Tinker v. Colwell, supra, "one

who negligently drives through a crowded thoroughfare and neg-

ligently runs over an individual, would not, as I suppose, be

within the exception."

The case before us is that of a school teacher, who, in the
lawful exercise of her power to inflict punishment, has inflicted
excessive punishment. I say this is the case before us, because
unless such be a ''willful and malicious injury'' within the
meaning of the bankruptcy act, the judgment in the trespass suit
is not conclusive upon the bankruptcy court; for, by the law of
Illinois and most common law jurisdictions, under the issue
raised by the first count (trespass vi et annis for simple assault
and battery), the pleas of moderate castigavit and son assault
dememe, and the replication de injuria, a recovery could be had
for an excess of force employed by the relatri.x beyond reasonable
chastisement, assuming, of course, that the evidence submitted
warranted such recovery. Ayres v. Kelley, 11 Ill. 17; Fortune
v. Jones, 30 Ill. App. 116; Hannen v. Edes, 15 Mass. 347; BenPett v. Appleton, 25 Wend. 371; Devine v. Rand, 38 Vt. 621.
And, for the purpose of this appeal, the scope of that judgment,
where doubt or ambiguity exists, must be construed most strongly
against him who invokes it as res judicata; from which it follows, that the verdict returned, being a general verdict (and
being as applicable· to the first count as to the second or third
counts) is as applicable to a case of mere excess of force, initially lawful, employed beyond reasonable chastisement, though
without any conscious or designed wrong-doing, as it would be
to a case of ~ault originating in conscious wrong-doing.
No one pretends that a school teacher chastising a pupil, or a
master of a vessel punishing some member of his crew, or an
individual resisting an assault, may not, without actual malice,
go beyond the force actually needed and therefore make themselves liable to a civil action for trespass -vi et armis. In each of
these cases, the malice imputed may be the mere ''fiction of
malice''-a fiction created to give the complaining party a standing for a civil suit in the form of action selected. There is in
such conduct, unless of course actual malice is shown, no bad
f aitli or conscious wrong-nothing indeed that distinguishes the
moral quality of the act from the moral quality of the owner
of a factory who allows his employees to come into cont.act with
defective machinery, or the owner of a carriage who takes in a
passenger with knowledge that he has a defective vehicle, or.
as put by Justice Peckham in Tinker v. Colwell, supra, "one
who ne.gligently drives through a crowded thoroughfare and negligently runs over an individual, would not, as I suppose, be
within the exception.''
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True, in In re Murphy, 109 Ill. 31, it was said that malice was

the gist of an action of trespass for assault and battery; but

it was not ruled that mere malice, as a fiction of law, was the

same thing as conscious wrong-doing. The facts in In re Murphy

are not given. The case relied on as a precedent was First Na-

tional Bank of Flora v. Burkett, 101 Ill. 392, 40 Am. Rep. 209,

in which it was said:

"It (malice) in some cases implies a wrong inflicted on an-

other, with an evil intent or purpose, and this is the sense in

which it is employed in the statute."

And for anything appearing in In re Murphy, it was that

kind of malice that was there shown. Indeed, the court says,

speaking of the facts before it (as already said, the facts are

not reported):

"Here there was an intent to do harm, and an unlawful exe-

cution of that intent, resulting in the infliction of a wrong and

injury upon another. Under such circumstances was malice

the gist of the action?"

And that this, in its application to the state insolvent law,

is as far as the Supreme Court of Illinois meant to go (consid-

ering the case as one of actual malice and not mere malice by

fiction of law) is shown by that court in the subsequent case of
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Jernberg v. Mix, 199 lll. 254, 256, 65 N. B. 242, where it is said:

"The term 'malice,' as used in the act in question (the in-

solvent act) applies to that class of wrongs which are inflicted

with an evil intent, design or purpose. It implies that the guilty

party was actuated by improper or dishonest motives, and re-

quires the intentional perpetration of an injury or a wrong on

another.''

Let me not be misunderstood. As I understand the Supreme

Court of the United States in Tinker v. Colwell, and the Su-

preme Court of Illinois in the cases just spoken of, a distinction

is observed, where the bankruptcy and insolvent laws are in-

volved, between malice as a fiction of law and malice arising from

bad faith or conscious wrong-doing. Indeed, in the suppositi-

tious case stated by Justice Peckham, the form of action might

have been trespass vi et armis or trespass on the case, that is to

say might have been an action implying malice by fiction of law,

or an action not implying malice at all, depending, on the elec-

tion of the plaintiff, whether he counted upon the negligence or

upon the forcible invasion of his right to security as the basis

of recovery. Percival v. Hickey, 18 Johns. (N. Y.) 257, 9 Am.

H. & A. Bankruptcy—45

True, in In re l\lurphy, 109 Ill. 31, it was said that malice was
the gist of an action of trespass for assault and battery; but
it was not ruled that mere malice, as a fiction of law, was the
same thing as conscious wrong-doing. The facts in In re Murphy
are not given. The case relied on as a precedent was First National Bank of Flora v. Burkett, 101 Ill. 392, 40 Am. Rep. 209,
in which it was said:
"It (malice) in some cases implies a wrong inflicted on another, with an evil intent or purpose, and this is the sense in
which it is employed in the statute.''
And for anything appearing in In re Murphy, it was that
kind of malice that was there shown. Indeed, the court says,
speaking of the facts before it (as already said, the facts are
not reported) :
"Here there was an intent to do harm, and an unlawful execution of that intent, resulting in the infliction of a wrong and
injury upon another. Under such circumstances was malice
the gist of the action T"
And that this, in its application to the state insolvent law,
is as far as the Supreme Court of Illinois meant to go ( considering the case as one of actual malice and not mere malice by
fiction of law) is shown by that court in the subsequent caae of
Jernberg v. Mix, 199 Ill. 254, 256, 65 N. E. 242, where it is said:
·'The term 'malice,' as used in the act in question (the insolvent act) applies to that class of wrongs which are inflicted
with an evil intent, design or purpose. It implies that the guilty
party was actuated by improper or dishonest motives, and re- .
quires the intentional perpetration of an injury or a wrong on
another.''
Let me not be misunderstood. As I understand the Supreme
Court of the United States in Tinker v. Colwell, and the Supreme Court of Illinois in the cases just spoken of, a distinction
is observed, where the bankruptcy and insolvent laws are involved, between malice as a fiction of law and malice arising from
bad faith or conscious wrong-doing. Indeed, in the supposititiollil case stated by Justice Peckham, the form of action might
have been trespass vi et arm.is or trespass on the case, that is to
say might have been an action implying malice by fiction of law,
or an action not implying malice at all, depending, on the election of the plaintiff, whether he counted upon the negligence or
upon the forcible invaaion of his right to security as the basis
of recovery. Percival v. Hickey, 18 Johns. (N. Y.) 257, 9 Am.
H. & A. Bankruptcy-fG
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Dec. 210. That Congress intended that discharge from debts,

under this exception to the general policy of the bankruptcy law,

should be granted or denied, not according to the real inherent

quality of the transaction out of which the debt arose, but wholly

in accordance with the accident whether recovery is sought in one

form of action or another, I cannot believe; for whether, as a

mere fiction of law, there be malice or not, the moral character

of the wrong complained of is the same, the evidence alone de-

termining the animus of the act. And in the case before us, the

evidence alone can determine whether or not the excessive pun-

ishment was due to an honest mistake of judgment or want of

due care, or whether it was due to motives of ill-will, hatred and

malevolence.

I am giving expression to this dissent because, in my judg-

ment the majority opinion misinterprets Tinker v. Colwell (and

in that decision there were four dissenting justices); and be-

cause this misinterpretation, unless this clause of the bankruptcy

act is construed by the Supreme Court, is liable to be followed

by what seems to me an unjust, if not unauthorized, applica-

tion of the law.

One other phase of this question has thus far wholly gone

unnoticed. The phrase, in the bankruptcy act, is "willful and
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malicious injuries." If this means that willfulness and malice,

even though the malice be merely a fictitious malice, must con-

cur, then the case of a school teacher, master of a vessel, or party

assaulted, who uses more force than what is needed, but does it

without consciousness of such excess, cannot be said to be willful,

for "willful" means conscious intention. And to put such an

interpretation upon the phrase—joining the two words as char-

acterizing the act—brings, this third exception into line with

the first and second exceptions, to-wit, "fraud" and the obtain-

ing of property by "false pretenses or false representations."

I am not sure that the order appealed from in this case should

be affirmed. That might preclude the holder of the judgment

from showing, in some appropriate way, that the injury was

actually malicious. But the judgment from which this is a dis-

sent, on the other hand, accepts the judgment in the trespass suit

as res judicata, and thereby forestalls any appropriate inquiry

as to whether the injury was without actual malice, bad faith,

or conscious wrong-doing.

Dec. 210. That Congress intended that discharge from debtst
under this exception to the general policy of the bankruptcy law,
should be granted or denied, not according to the real inherent
quality of the transaction out of which the debt arose, but wholly
in accordance with the accident whether recovery is sought in one
form of action or another, I cannot believe; for whether, as a
mere fiction of law, there be malice or nott the moral character
of the wrong complained of is the same, the evidence alone determining the animus of the act. And in the case before us, the
evidence alone can determine whether or not the excessive punishment was due to an honest mistake of judgment or want of
due care, or whether it was due to motives of ill-will, hatred and
malevolence.
I am giving expression to this dissent because, in my judgment the majority opinion misinterprets Tinker v. Colwell (and
in that decision there were four dissenting justices) ; and because this misinterpretation, unless this clause of the bankruptcy
act is construed by the Supreme Court, is liable to be followed
by what seems to me an unjust, if not unauthorized, application of the law.
One other phase of this question has thus far wholly gone
unnoticed. The phrase, in the bankruptcy act, is "willful and
malicious injuries.'' If this means that willfulness and malice,
even though the malice be merely a fictitious malice, must concur, then the case of a school teacher, master of a v~I. or party
assaulted, who uses more force than what is needed, but does it
without consciousness of such excess, cannot be said to be willful,
for ''willful'' means eouscious intention. And to put such an
interpretation upon the phrase-joining the two words as characterizing the act-brings. this third exception into line with
the first and second exceptions, to-wit, ''fraud'' and the obtain.
ing of property by ''false pretenses or false representations.''
I am not sure that the order appealed from in this case should
be affirmed. That might preclude the holder of the judgment
from showing, in some appropriate way, that the injury was
actually malicious. But the judgment from which this is a dissent, on the other hand, accepts the judgment in the trespass suit
as res judicata, and thereby forestalls any appropriate inquiry
as to whether the injury was without actual malice, bad faith,
or conscious wrong-doing.
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DUNBAR v. DUNBAR

DUNBAR v. DUNBAR

190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct. 757

[See this case given on page 424, ante.]

190 U. S. 340, 47 L. ed. 1084, 23 Sup. Ct. 757

In re WARTH

200 Fed. 408, 118 C. C. A. 560

[See this case given on page 424, ante.]

(Circuit Court of Appeals, Second Circuit. November 11, 1912)

NO YES, Circuit Judge. The District Court properly re-

strained the petitioner from enforcing her judgment in case,

but only in case, it was dischargeable. And whether it were dis-

In re WARTH

chargeable depends upon the real nature of the action in which

the judgment was obtained. Its form was immaterial.

200 Fed. 408, 118 C. C. A. 560

The action was in form for breach of promise to marry. The

seduction was in form but an aggravation of the damage. The

(Circuit Court of Appeals, Second Circuit. November 11, 1912)

strict rule of the common law that a woman who consents can-

not complain directly of the greatest possible wrong, had to be

adhered to. But the action while in form upon contract was in

substance for the gross fraud which the man perpetrated in

taking advantage of the confidential relation established by the

marriage engagement to accomplish the woman's dishonor. The

substantial damages which the petitioner obtained were not for

the deprivation of the matrimonial alliance, but for the loss of

character and the ever-continuing shame and sorrow.
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It has been the policy of the Bankruptcy Act to discharge

honest debtors but not to afford a shield to willful wrongdoers

and to avoid the possibility that seducers might take advantage

of it, Congress in 1903 passed an amendment providing that lia-

bility for "the seduction of an unmarried female" should not

be discharged. The provision is broad and we have no doubt

applies and was intended to apply to every case where there is

liability for seduction whether the action to enforce such lia-

bility be based, as is permitted in some states, directly upon the

essential wrong, or by reason of the limitations of the common

law, be founded upon the incident—the refusal to marry. To

say that Congress intended to distinguish between these cases

is to say that it intended to further favor seducers in those juris-

dictions where they are already favored by adherence to an

artificial form of action which often operates to prevent the en-

forcement of a morally just demand.

NOYES, Circuit Judge. The District Court properly restrained the petitioner from enforcing her judgment in case,
but only in case, it was dischargeable. And whether it were dischargeable depends upon the real nature of the action in which
the judgment was obtained. Its form was immaterial.
The action was in form for breach of promise to marry. The
seduction was in form but an aggravation of the damage. The
strict rule of the common law th.at a woman who consents cannot complain directly of the greatest possible wrong, had to be
adhered to. But the action while in form upon contract was in
substance for the gross fraud which the man perpetrated in
taking advantage of the confidential relation established by the
marriage engagement to accomplish the woman :s dishonor. The
substantial damages which the petitioner obtained were not for
the deprivation of the matrimonial alliance, but for the loss of
character and the ever-continuing shame and sorrow.
It has been the policy of the Bankruptcy Act to discharge
honest debtors but not to afford a shield to willful wrongdoers
and to avoid the possibility that seducers might take advantage
of it, Congress in 1903 passed an amendment providing that liability for ''the seduction of an unmarried fem ale'' should not
. be discharged. The provision is broad and we have no doubt
applies and was intended to apply to every case where there is
liability for seduction whether the action to enforce such liability be based, as is permitted in some state.s, directly upon the
essential wrong, or by reason of the limitations of the common
law, be founded upon the incident-the refusal to marry. To
say that Congress intended to distinguish between these cases
is to say that it intended to further favor seducers in those jurisdictions where they are already favored by adherence to an
artificial form of action which often operate.s to prevent the enforcement of a morally just demand.
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The contention is made that as the action is in form for

breach of contract some portion of the damages awarded must

have been for the loss of the matrimonial alliance and that as the

judgment cannot be split up all must be discharged. As already

pointed out, however, the real wrong for which the plaintiff re-

covered was for the seduction, and in the absence of any showing

to the contrary it will be presumed that the substantial dam-

ages were awarded for that.

The order of the District Court is reversed with costs.11

GEE v. GEE

84 Minn. 384, 87 N. W. 1116

(Supreme Court of Minnesota. Nov. 22, 1901)

The contention is made that aa the action is in form for
breach of contract some portion of the damages awarded must
have been for the loss of the matrimonial alliance and that as the
judgment cannot be split up all must be discharged. As already
pointed out, however, the real wrong for which the plaintiff recovered was for the seductiou, and in the absence of any showing
to the contrary it will be presumed that the substantial damages were awarded for that.
The order of the District Court is reversed with cost.s. 11

LOVELY, J. Plaintiff and defendant formed a partnership

on the 30th of July, 1896, for the purpose of buying and selling

grain on commission. Plaintiff was to give no attention to the

GEE v. GEE

business. Defendant was personally to conduct the same, and

receive $60 per month therefor. Such connection continued un-

84 Minn. 384, 87 N. W. 1116

til January 7th following, when it was dissolved by mutual con-

sent. Thereafter an action was brought by plaintiff against

(Supreme Court of Minnesota.

Nov. 22, 1901)

his partner for an accounting, which was submitted to a referee.

The referee heard the evidence, and made findings ou which

judgment was ordered against the defendant for a substantial
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sum, which was duly entered and docketed. In September of the

following year defendant made application for the benefits of

the federal bankrupt act, in which he properly scheduled his

liabilities, including plaintiff's judgment, and, upon proceedings

duly had. was legally discharged. The judgment against de-

fendant still remaining of record, under the provisions of c. 262,

Gen. Laws 1899, he moved the District Court in which it was

docketed to discharge the same. At the hearing of this motion

it was claimed by plaintiff that the judgment was excepted from

the discharge in bankruptcy, and he was given leave to bring

suit thereon, which he did. Defendant answered, setting up his

discharge in bankruptcy. Plaintiff, by reply, alleged that the

judgment referred to was for defendant's fraud and misap-

propriation while acting in a fiduciary capacity, which facts,

under his claim, excepted the judgment from the effect of the

11—Followed in In re Grounds,

215 Fed. 280.

LOVELY, J. Plaintiff and defendant formed a partnership
on the 30th of July, 1896, for the purpose of buying and selling
grain on commission. Plaintiff was to give no attention to the
business. Defendant was personally to conduct the same, and
receive $60 per month therefor. Such connection continued un·
til January 7th following, when it was dissolved by mutual consent. Thereafter an action was brought by plaintiff against
his partner for an accounting, which was submitted to a referee.
The referee heard the evidence, and made findings on which
judgment was ordered against the defendant for a substantial
sum, which was duly entered and docketed. In September of the
following year defendant made application for the benefits of
the federal bankrupt act, in which he properly scheduled his
liabilities, including plaintiff's judgment, and, upon proceedings
duly had, was legally discharged. The judgment against def endant still remaining of record, under the provisions of c. 262,
Gen. Laws 1899, he moved the District Court in which it was
docketed to discharge the same. At the hearing of this motion
it was claimed by plaintiff that the judgment was excepted from
the discharge in bankruptcy, and he was given leave to bring
suit thereon, which he did. Defendant answered, setting up his
discharge in bankruptcy. Plaintiff, by reply, alleged that the
judgment referred to was for defendant's fraud and misappropriation while acting in a fiduciary capacity, which facts,
under his claim, excepted the judgment from the effect of the
11-Followed in In re Grounda,
215 Fed. 280.
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bankruptcy discharge. The action was tried to the District

Court for St. Louis county, which, after having made findings

of fact and law in favor of defendant, ordered judgment thereon.

Plaintiff moved for a new trial upon a settled case, which was

denied. From this order, plaintiff appeals.

Under plaintiff's contention, the disposition of this appeal is

within a very narrow compass, depending upon the construc-

tion of that portion of the federal bankrupt act of 1898 which

excepts from the discharge "judgments in actions for frauds,

• * • or debts created by fraud, * * * in any fiduciary

capacity." 30 Stat. 550, § 17, els. 2, 4. Plaintiff insists, first,

that the action for accounting was based upon the fraudulent acts

of the defendant in the misappropriation of partnership funds

and property. His theory is that the partnership was controlled

by an agreement under which defendant was authorized to with-

draw $60 per month for his services, and no more; also that it

was defendant's duty to render an account from month to

month, which he did not do. Other than the connection between

the partnership agreement and general allegations of deficit

and misappropriation of funds by defendant, there was nothing

in the complaint in the suit before the referee which would

justify the claim that fraud was litigated therein. It was an
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ordinary equitable action for an accounting between partners,

sounding in contract (3 Pom. Eq. Jur. p. 1431), and asking for

a money judgment. Neither do we think the findings of the

referee justify the claim that defendant was guilty of defraud-

ing plaintiff in the conduct of the partnership business. It was

found by the referee that during the period of the partnership

defendant "converted" a certain sum of money, which counsel

claims ex vi termini indicates fraud; but it is clear from the re-

maining findings that the word "converted" was used in no such

sense, but to describe conduct not inconsistent with honesty and

good faith. From which it follows that neither the findings nor

the judgment entered thereon in the suit before the referee es-

tablished any fraud by defendant in the management of the

partnership business. As distinguished from the previous United

States bankruptcy acts, the act of 1898 provides for two sep-

arate classes of exceptions from the discharge of the bankrupt,

viz., one in which the judgment must be for fraud, and the other

in which the debt must have arisen upon embezzlement, misap-

propriation, or fraud in a "fiduciary capacity." It is probable,

as held in Re Rhutassel (D. C.) 96 Fed. 597, that it was the

bankruptcy discharge. The action was tried to the District
Court for St. Louis county, which, after having made findings
of fact and law in favor of defendant, ordered judgment thereon.
Plaintiff moved for a new trial upon a settled case, which was
denied. 1'~rom this order, plaintiff appeals.
Under plaintiff's contention, the disposition of this appeal is
within a very narrow compass, depending upon the construction of that portion of the federal bankrupt act of 1898 which
excepts from the discha:rge ''judgments in actions for frauds,
• • • or debts created by fraud, • • • in any fiduciary
capacity." 30 Stat. 550, § 17, els. 2, 4. Plaintiff insists, first,
that the action for accounting was based upon the fraudulent acts
of the defendant in the misappropriation of partnership funds
and property. His theory is that the partnership was controlled
by an agreement under which defendant was authorized to withdraw $60 per month for his services, and no more; also that it
was defenda.nt 's duty to render an account from month to
month, which he did not do. Other than the connection between
the partnership agreement and general allegations of deficit
and misappropriation of funds by defendant, there was nothing
in the complaint in the suit before the referee which would
justify the claim that fraud was litigated therein. It was an
ordinary equitable action for an accounting between partners,
sounding in contract (3 Porn. Eq. Jur. p. 1431), and asking for
a money judgment. Neither do we think the findings of the
referee justify the claim that defendant was guilty of defrauding plaintiff in the conduct of the partnership business. It was
found by the referee that during the period of the partnership
defendant "converted" a certain sum of money, which counsel
claims ex vi termini indicates fraud; but it is clear from the re·
maining findings that the word "converted" was used in no such
sense, but to describe conduct not inconsistent with honesty and
good faith. From which it follows that neither the findings nor
the judgment entered thereon in the suit before the referee established any fraud by defendant in the management of t~e
partnership business. As distinguished from the previous United
States bankruptcy acts, the act of 1898 provides for two separate classes of exceptions from the discharge of the bankrupt,
viz., one in which the judgment must be for fraud, and the other
in which the debt must have arisen upon embezzlement, misappropriation, or fraud in a "fiduciary capacity." It is probable,
as held in Re Rhutassel (D. C.) 96 Fed 597, that it was the
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purpose of the present bankruptcy act to provide that in the

first class of cases the fraud should be shown or evidenced by a

judgment, or at least disclosed in the judgment roll, while in

the case of debts for "fraud in a fiduciary capacity" proof of

the fiduciary capacity would furnish the test of the exception

which would apply to cases of violation of express trusts. But

it is not necessary in this case to anticipate a decision of the

Supreme Court of the United States in that respect, for the trial

judge, not having before it a judgment for fraud, fully consid-

ered the weight of evidence on that question, and found that

there was no fraud, upon testimony that amply supports his

conclusions in that respect, and forecloses any further inquiry

upon that issue here, leaving for us the simple duty of constru-

ing the meaning of the provision that excepts '' fraud in a fidu-

ciary capacity" from the operation of the bankruptcy dis-

charge. So that it only remains to be considered whether, un-

der the partnership agreement, a violation of the obligations im-

posed upon the defendant by its provisions for payment and

account for moneys received, as well as the defendant's with-

drawal of more money than his salary, was a breach of a fidu-

ciary relation, within the purview of the bankruptcy exception

referred to. In the national acts of bankruptcy for 1841 and
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1867 the discharge of the bankrupt excepts him from a debt of

a similar nature. In both of these acts the word "fiduciary"

was employed as a designation of the relation from which a dis-

charge would not operate, and such term has received authorita-

tive interpretation from the highest tribunal in the land, which

concededly has final jurisdiction in such matters. The term "fi-

duciary" in the provisions of these acts has been held by the

United States Supreme Court, as well as other courts, to apply

to what may be understood as technical or express, rather than

implied, trusts, and as excluding from such interpretation frauds

by commission men, brokers, agents, etc. Neal v. Clark, 95 U.

S. 704, 24 L. ed. 586; Hennequin v. Clews, 111 U. S. 676, 4 Sup.

Ct. 576, 28 L. ed. 565; Palmer v. Hussey, 87 N. Y. 303; Id,, 119

U. S. 96, 7 Sup. Ct. 158, 30 L. ed. 362; Noble v. Hammond, 129

U. S. 65, 9 Sup. Ct. 235, 32 L. ed. 621. The implied trust rela-

tion existing between partners, under which their liabilities to

each other must be determined, does not bring their affairs

within the definition of the excepted term, "fiduciary," in the

bankruptcy act, under the construction given in the above deci-

sions. In a leading case in a court of high authority, which had

purposE.- of the present bankruptcy act to provide that in the
first class of eases the fraud should be shown or evidenced by a
judgment, or at least disclosed in the judgment roll, while in
the case of debts for "fraud in a fiduciary capacity" proof of
the fiduciary capacity would furnish the test of the exception
which would apply to cases of violation of express trusts. But
it is not necessary in this case to anticipate a decision of the
Supreme Court of the United States in that respect, for the trial
judge, not having before it a judgment for fraud, fully considered the weight of evidence on that question, and found that
there was no fraud, upon testimony that amply supports his
conclusions in that respect, and forecloses any further inqll.iry
upon that issue here, leaving for us the simple duty of construing the meanin_g of the provision that excepts ''fraud in a fiduciary capacity'' from the operation of the bankruptcy dis.
charge. So that it only remains to be considered whether, under the partnership agreement, a violation of the obligations imposed upon the defendant by its provisions for payment and
account for moneys received, as well as the defend.ant's withdrawal of more money than his salary, was a breach of a fiduciary relation, within the purview of the bankruptcy exception
referred to. In the national acts of bankruptcy for 1841 and
1867 the discharge of the bankrupt excepts him from a debt of
a similar nature. In both of these acts the word "fiduciary"
was employed as a designation of the relation from which a discharge would not operate, and such term has received authoritative interpretation from the highest tribunal in the land, which
concededly bas final jurisdiction in such matters. The term '' fi.
duciary'' in the provisions of these acts has been held by the
United States Supreme Court, as well as other courts, to apply
to what may be understood as technical or express, rather th~
implied, trusts, and as excluding from such interpretation frauds
by commission men, brokers, agents, etc. Neal v. Clark, 95 U.
S. 704, 24 L. ed. 586; Hennequin v. Clews, 111 U. S. 676, 4 Sup.
Ct. 576, 28 L. ed. 565; Palmer v. Hussey, 87 N. Y. 303; Id., 119
U. S. 96, 7 Sup. Ct. 158, 30 L. ed. 362; Noble v. Hammond, 129
U. S. 65, 9 Sup. Ct. 235, 32 L. ed. 621. The implied trust relation existing between partners, under which their liabilities t.o
each other must be determined, does not bring their affairs
within the definition of the excepted term, "fiduciary," in the
bankruptcy act, under the construction given in the above decisions. In a leading case in a court of high authority, which had
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previously decided that implied as well as express trusts were

embraced in the exception of the bankruptcy act referred to, it

was held that even under such interpretation the exception of

the act would not extend to an implied trust between the mem-

bers of a partnership (Hill v. Shiebley, 68 6a. 556); and we

are clearly of that opinion. While the collocation of language

in which the term "fiduciary" is used in the former acts is not

precisely the same as in the act of 1898, there is no reason to

apprehend that a different construction will be given to that

word than by the previous decisions in the court of final juris-

diction in such matters. In re Basch (D. C.) 97 Fed. 761;

Bracken v. Milner (C. C.) 104 Fed. 522.

The order appealed from is affirmed.

ZAVELO v. BEEVES

227 U. S. 625, 57 L. ed. 676, 33 Sup. Ct. 365

[See this case given on page 391, ante.]

ALLEN & CO. v. FEBGDSON

previously decided that implied as well as express trusts were
embraced in the exception of the baukruptcy act referred to, it
was held that even under such interpretation the exception of
the act would not extend to an implied trust between the members of a partnership (Hill v. Shiebley, 68 Ga. ;)56); and we
are clearly of that opinion. While the collocation of language
in which the term ''fiduciary'' is used in the former acts is not
precisely the same as in the act o.f 1898, there is no reason to
apprehend that a different construction will be given to that
word than by the previous decisions in the court of final jurisdiction in such matters. In re Basch (D. C.) 9i Fed. i61;
Bracken v. l\filner (C. C.) 104 Fed. 522.
The order appealed from is affirmed.

18 Wallace, 1, 21 L. ed. 854

(United States Supreme Court. October Term, 1873)

P. H. Allen & Co. sued A. H. Ferguson upon a promissory

ZAVELO v. REEVES

note, dated March 20th, 1867, payable one day after date, with

interest.

227 U.S. 625, 57 L. ed. 676, 33 Sup. Ct. 365
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Ferguson appeared and pleaded his discharge in bankruptcy

in bar to the action.

[See this case given on page 391, ante.]

The plaintiffs replied a new promise in writing made while the

proceedings in bankruptcy were pending. This promise the

ALLEN & CO. v. FEliGUSON

plaintiffs averred that they relied upon, and in consequence of

it made no efforts to collect their debt. The alleged promise

18 Wallace, 1, 21 L. ed. 854

was contained in the following letter, which the plaintiffs made

part of their replication, viz.:

"Crockett's Bluff, Arkansas, January 7th, 1868.

"Messrs. T. H. Allen & Co.

"Dear Sir: I avail myself of this opportunity to give you a

fare statement of my pecuniary affa'res. First, I failed to make

a crop; secondly, find myself involved as security to the amount

of five or eight thousand dollars; was sued, and judgments was

(United States Supreme Court. October Term, 1873)

P. H. Allen & Co. sued A. H. Ferguson upon a promissory
note, dated March 20th, 1867, payable one day after date, with
interest.
Ferguson appeared and pleaded his discharge in bankruptcy
in bar to the action.
The plaintiffs replied a new promise in writing made while the
proceedings in bankruptcy were pending. This promise the
plaintiffs averred that they relied upon, and in con.sequence of
it made no efforts to collect their debt. The alleged promise
was contained in the following letter, which the plainti.ffs made
part of their replication, viz. :
''Crockett's Bluff, Arkansas, January 7th, 1868.
''Messrs. T. H. Allen & Co.
"Dear Sir: I avail myself of this opportunity to give you a
fare statement of my pecuniary affa 'res. First, I failed to make
a crop; secondly, find myself involved as security to the a.mount
of five or eight thousand dollars; was sued, and judgments was
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render'd against me at the last turm of our co'rt for about

$4000, a sum suf'ic'ent to sell all the avai'ble property that I

am in possession of. I lost about $3000 by persons taking the

bankrupt law. This is my situation. I was, as you can re"dily

conclude, in a bad fix. To remain as I was, at that time, my

property would be sold to pay security debts, and my just cred-

itors would not get any part of it, and that I would be redused

to insolvency and still ju'gments against me. As a last resort

concluded to render a skedule myself in order to forse a pro-

rater division of my affects. The five bales cotton I shipt you

was all my crop, to pay you for the meat that you had sent me,

to enable me to make the little crop that I did make. The cash

that I requested you to send me was, for myself and William

Ferguson, to pay his hands for labor; and one hundred and fifty

yards of the bag'ing was for W. Ferguson, and one barel of the

sait. I have been absent from home for the last two weeks; got

home last night, and has not sean him yet, but suppose he has

shipt you some cotton. If he has not doue so, I will see that he

sends you cotton at once. Be satisf'ed; all will be right. I in-

tend to pay all my just debts, if money can be "made out of

hired labor. Security debt I cannot pay. I shall have a hard

time, I suppose, this se'son, but will do the best I can.
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"Jan. 8.—Since the above was writ'en I have seen William

Ferguson. He says he ship'ed you two bales cotton, ten or

twelve days ago, and ship'ed in my name, as the baggin' was

order'd by me for him. William Ferguson will be in Memphis

betwixt this and the first of March, and will call and see you on

bisness matters betwixt me and you'self. All will be right be-

twixt me and my just creditors. Don't think hard of me. At-

tribet my poverty to the unprincipel'd Yankey. Let me heare

from you as usel.

;' Yours, very respectfully,

'A. H. Ferguson."

To this replication the defendant demurred. The demurrer

was sustained by the Circuit Court, and this appeal was taken

by the plaintiffs.

Mr. Justice HUNT delivered the opinion of the court.

The question is, does the letter of the defendant, set forth in

the replication, contain a sufficient promise to pay the debt in

suit?

render'd against me at the last turrn of our co'rt for about
$4000, a sum suf 'ic 'ent to sell all the avai 'ble property that I
am in possession of. I lost about l\13000 by persons taking the
bankrupt law. This is my situation. I was, as you can re "dily
conclude, in a bad fix. To remain as I was, at that time, my
property would be sold to pay security debts, and my just cred·
itors would not get any part of it, and that I would be redUSt'd
to insolvency and still ju 'gments against me. As a last resort
concluded to render a skedule myself in order to forse a prorater division of my affects. The five bales cotton I shipt you
was all my crop, to pay you for the meat that you had sent me,
to enable me to make the little crop that I did make. The cash
that I requested you to send me was, for myself and 'Villiam
Ferguson, to pay his hands for labor; and one hundred and fifty
yards of the bag 'ing was for 'V. Ferguson, and one barel of the
salt. I have been absent from home for the last two weeks; got
home last night, and bas not sean him yet, but suppose he has
shipt you some cotton. If be has not done so, I will see that he
sends you cotton at once. Be satis{'ed; aU will be right. I intend to pay all my just debts, if money can be ·made out of
kwed labor. Security debt I cannot pay. I shall have a hard
time, I suppose, this se 'son, but will do the best I can.
"Jan. 8.-Since the above was writ'en I have seen William
Ferguson. He says he ahip'ed you two bales cotton, ten or
twelve days ago, and ship 'ed in my name, as the baggin' was
order'd by me for him. William Ferguson will be in Memphis
betwixt this and the first of March, and will call and see you on
bisness matters betwixt me and you 'self. A.U will be right betwixt me and my just creditors. Don't think hard of me. Attribet my poverty to the unprincipel 'd Yankey. Let me he.are
from you as usel.

;'Yours, very respectfully,
'A. H.

FERGUSON . ',

To this replication the defendant demuITed. The demurrer
was sustained by the Circuit Court, and this appeal was taken
by the plaintiffs.
Mr. Justice HUNT delivered the opinion of the court.
The question is, does the letter of the defendant, set forth in
the replication, contain a sufficient promise to pay the debt in
suit T
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All the authorities agree in this, that the promise by which

a discharged debt is revived must be clear, distinct, and un-

equivocal. It may be an absolute or a conditional promise, but

in either case it must be unequivocal, and the occurrence of the

condition must be averred if the promise be conditional. The

rule is different in regard to the defense of the statute of limi-

tations against a debt barred by the lapse of time. In that case,

acts or declarations recognizing the present existence of the

debt have often been held to take a case out of the statute. Not

so in the class of cases we are considering. Nothing is sufficient

to revive a discharged debt unless the jury are authorized by

it to say that there is the expression by the debtor of a clear

intention to bind himself to the payment of the debt. Thus,

partial payments do not operate as a new promise to pay the

residue of the debt . The payment of interest will not revive the

liability to pay the principal, nor is the expression of an in-

tention to pay the debt sufficient. The question must be left to

the jury with instructions that a promise must be found by

them before the debtor is bound. (Hilliard on Bankruptcy, 264

to 266, where the cases are collected.)

The plaintiffs in error contend that such promise is to be found

in the letter of the defendant, forming a part of their replica-
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tion. They rely chiefly on these expressions: "Be satisfied; all

will be right. I intend to pay all my just debts, if money can

be made from hired labor. Security debt I cannot pay," and on

the postscript where he adds, "All will be right betwixt me and

my just creditors."

There can be no more uncertain rule of action than that which

is furnished by an intention to do right. How or by whom is

the right to be ascertained? What is right in a particular case?

Archbishop Whately says: "That which is conformable to the

supreme will is absolutely right, and is called right simply,

without reference to a special end. The opposite to right is

wrong." This announces a standard of right, but it gives no

practical aid. What may be right between the defendant and

his creditors is as difficult to determine as if he had no such

standard. It is not absolutely certain that it is right for a

creditor, seizing hs debtor, to say, Pay me what thou owest, or

that it is wrong for the debtor to resist such an attack. It is

not unnatural that the creditor should think that payment of the

debt was right, and that it was the only right in the case. It is

equally natural that the debtor should entertain a different opin-

All the authorities agree in this, that the promise by which
a discharged debt is revived must be clear, distinct, and unequivocal. It may be an absolute or a conditional promise, but
in either case it must be unequivocal, and the occurrence of the
condition must be averred if the promise be conditional. The
rule is dllferent in regard to the defense of the statute of limitations against a debt barred by the lapse of time. In that case,
acts or declarations recognizing the present existence of the
debt have often been held to take a case out of the statut.e. Not
so in the class of cases we are considering. Nothing is sufficient
to revive a discharged debt unless the jury are authorized by
it to say that there is the expression by the debtor of a clear
intention to bind himself to the payment of the debt. Thus,
partial payments do not operate as a new promise to pay the
residue of the debt. The payment of int.erest will not revive the
liability to pay the principal, nor is the expression of an intention to pay the debt sufficient. The question must be left to
the jury with instructions- that a promise must be found by
them before the debtor is bound. (Hilliard on Bankruptcy, 264
to 266, where the cases are collected.)
The plaintiffs in error contend that such promise is to be found
in the letter of the defendant, forming a part of their replication. They rely chiefly on these expressions: ''Be satisfied; all
will be right. I intend to pay all my just debts, if money can
be made from hired labor. Security debt I cannot pay,'' and on
t.he postscript where he adds, ''All will be right betwixt me and
my just creditors.''
There can be no more uncertain role of action than that which
is furnished by an intention to do right. How or by whom is
the right to be ascertained f What is right in a particular case T
Archbishop Whately says: ''That which is conformable to the
supreme will is absolutely right, and is called right simply,
without reference to a special end. The opposite to right is
wrong." This announces a standard of right, but it gives no
practical aid. ;wbat may be right between the defendant and
his creditors is as difficult to determine as if he had no such
standard. It is not absolutely certain that it is right for a
creditor, seizing hs debtor, to say, Pay me what thou owest, or
that it is wrong for the debtor to resist such an attack. It is
not unnatural that the creditor should think that payment of the
debt was right, and that it was the only right in the case. It is
equally natural that the debtor should entertain a different opin-
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ion. The law holds it to be right that a debtor shall devote

his entire property to the payment of his debts, and when he has

done this that after-acquired property shall be his own. to be

held free from the obligation of all his debts, just debts as wel]

as unjust, principal debts as well as security debts. Neither

the supreme will, so far as we can ascertain it, nor the laws of

the land, require that a debtor whose family is in need, or who

is himself exhausted by a protracted struggle with poverty and

misfortune, should prefer a creditor to his family; that he should

appropriate his earnings to the payment of a debt from which

the judgment of the law has released him, rather than to the

support of his family or to his own comfort. What an honest

man should or would do under such circumstances it is not

always easy to say. When, therefore, the debtor in this case

said to the plaintiff: "Be satisfied; I intend to do right; all

will be right betwixt my just creditors and myself," he cannot

be understood as saying that he would certainly pay his debt,

much less that he would pay it immediately, as the plaintiff

assumes. What is or what may be right depends upon many

circumstances. The principle is impracticable as a rule of ac-

tion to be administered by the courts. There is no standard

known to us by which we are able to say that it is wrong in the
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defendant not to pay the plaintiff's debt.

We are of the opinion that the letter produced does not con-

tain evidence of a promise to pay the debt in suit, and that

the judgment appealed from must be affirmed.12

12—See Matthewson v. Needham,

81 Kuia. 340, 2« L. B. A. (N. a)

274.

ion. The law holds it to be right that a debtor shall de,·ote
his entire property to the payment of his debts, and when he has
done this that after-acquired property shall be his own. to lxheld free from the obligation of all his debts, just debts as well
as unjust, principal debts as well as security debts. Neither
the supreme will, so far aa we can ascertain it, nor the laws of
the ]and, require that a debtor whose family is in need, or who
is himself exhausted by a protracted struggle with poverty and
misfortune, should prefer a creditor to his family; that he should
appropriate his earnings to the payment of a debt from which
the judgment of the law has released him, rather than to the
support of his family or to his own comfort. What an honest
man should or would do under such circumatances it is not
always easy to say. When, therefore, the debtor in this ~
said to the plaintiff: ''Be satisfied ; I intend to do right; all
will be right betwixt my just creditors and myself," he cannot
be understood as saying that he would certainly pay his debt.
much leae that he would pay it immediately, 88 the plaintiff
assumes. What is or what may be right depends upon many
circumstances. The principle is impracticable as a rule of ac·
tion to be administered by the courts. There is no standard
known to us by which we are able to say that it is wrong in the
defendant not to pay the plaintiff's debt.
We are of the opinion that the letter produced does not con·
tain evidence of a promise to pay the debt in suit, and that
the judgment appealed from must be affirmed. ti
12-See Matt.hewaon v. Needham,
81 Kana. 840, 26 L. R. A. (N. 8.)
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