CHAPTER X
PLACE OF EXAMINATION
PLACE OF EXAMINATION OF RESIDENT
The statutes generally provide that the examination
of a party or witness who is a resident of the state may
be held in the county in which the party or witness re
sides or in the county in which he is served with sum
mons.1 The place of the examination should conform to
the place stated in the notice. The proposed Uniform
Deposition Act provides that the examination may be
had ' ' at any place within twenty miles of the abode of
such witness. ' ' 8
PLAcE OF ExAMINATION OF NoNRESIDENT
There is .a statute in Wisconsin which provides that if
the person to be examined ' ' is a nonresident individual
who is a party to the action or proceeding or is a non
resident president, secretary, treasurer or managing
agent of a foreign corporation that is a party to the
action, the court may �!_)on just terms, fix the time and
place of such examination--either within or without the
state and such nonresident shall attend at such time and
place and submit to the examination, and, if required,
attend the reading and signing of such deposition, with
out service of subpoenas. Such examination shall not
be compelled in any county other than that in which the
person examined resides, except when a different county
1 The statutes are set forth in the appendix at the baek of this
volume.
ll Handbook of the National Conferenee of Commissioners on Uni
form State Laws and Proeeedings (1929)1 p. 361.
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shall be designated for the examination of a nonresident,
and except that any nonresident subject to examination
may be examined in any county of this state and states
in which he is personally served with notice and sub
poena. ' ' 8 The Wisconsin Supreme Court had held that
prior to the passage of this statute a trial court was
without power to order an examination of a non
resident party to take place within the state when he
could not be personally served with notice and subpoena.
The court indicated further that there might be serious
doubt as to the constitutionality of the statute quoted
above. The court said : ' ' There may be important and
serious questions raised and argued when an order is
made under this statute compelling a party in a distant
state to appear in Wisconsin for examination under sec
tion 4096. We shall not anticipate those questions
now. " ' The United States Supreme Court subsequently
held that since the law of Wisconsin under the George
case was that a nonresident individual could not be com
pelled to submit to examination within the state unless
personally served with notice and subpoena, it was dis
criminatory and a denial of the equal protection of the
laws to compel an examination of officers of a foreign
corporation within the state when they could not be
served with notice and subpoena within the state.5 The
Court did not hold that it was a denial of due process to
' require nonresident parties to submit to an examination
before trial within the state. It merely held that to
distinguish between individual nonresidents and foreign
corporations constituted unjust �iscrimination. The dis
senting opinion of Mr. Justice Brandeis, in which
Mr. Justice Holmes concurred, contains interesting lan
guage concerning the question as to the right of a state
8 Wis. Stat. (1929) ch. 326, sec. 12.
' George v. Brode (1920) 170 Wis. 411, 414, 175 N. W. 939.
li Kentucky Finance Corp. v. Paramount Auto Exchange Corp. (1923)
262 u. s. 544.
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to compel attendance of nonresidents generally for ex
amination before trial within the state : ' ' That there
may be cases in which oral examination of a plaintiff in
the presence of defendant and by counsel familiar with
the matter in issue is essential to an adequate presenta
tion of the facts cannot be doubted. If so, it is within
the power of a state to require that a plaintiff shall
submit to such preliminary examination somewhere.
Whether this was a case requiring such examination
could be determined properly only upon hearing the par
ties ; and for such hearing opportunity was given by the
'j udge of the trial court. If this was a case in whiGh
oral examination and inspection of the documents was
essential to an adequate presentation of the matter in
controversy, it was necessary, in order to secure it, that
either the plaintiff 's secretary should go to Milwaukee
for examination, or that defendant and counsel should
go to Louisville. Whether, under such circumstances,
the plaintiff should in fairness be required to come to
the place where it instituted suit or the defendants be
obliged to go with counsel to the plaintiff's place of resi
dence, was, likewise, a matter which could properly be
determined only upon hearing the parties ; and this op
portunity was given by the judge of the trial court. It
cannot be that the due process clause of the Fourteenth
Amendment deprives a state of the power to authorize
its courts to so mould their process as to secure, in this
way, the adequate presentation of a case. " 6
The New York Civil Practice Act provides that where
a person to be examined is not a resident, he shall not
be required to attend in any other county than that where
he is served with a subpoena ; except that where the ex
amination is held pursuant to order, he may be com
pelled to att�nd in any county specified in the order 7
..

6 Id. 552.
7 New York Civil Practice Act, sec.

300.
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Examination of nonresident parties or witnesses under
the general deposition procedure is usually conducted
upon commission or letters rogatory. A witness must
be within the jurisdiction before a court has power to
compel him to give testimony.8 Therefore, if a witness
is without the jurisdiction in which the action is to be
tried the right to take his testimony rests on the comity
between courts of different jurisdictions. It has been
held that a court has no inherent power to compel the
attendance of witnesses before an officer or commissioner
appointed by the courts of another state, although it may
qo so when authorized by a statute.9 The court to which
letters rogatory are addressed is vested with a discretion
to compel or refuse to compel a witness to attend and
testify. 10
OFFICE IN WHICH ExAMINATION Is HELD
States in which deposition procedure is used for dis
covery purposes exhibit the practice of the examination
being held in the office of the examining lawyer, unless
necessity or convenience dictates a different place. This
is simply a matter of common practice and is not covered
by the statutes. The choice of the examining lawyer 's
office as the place for holding the examination appears
to be a matter of practical convenience · rather than of
tactical advantage. This is also the New York practice.
Even where the motion for an order is returnable at the
Special Term, the actual examination usually is ad
journed to the lawyer 's office, after the court has decided
the proper subject matters of the inquiry. Neither the
examination nor the swearing of the party takes place
in the court house.
8 State v. Kennan (1903) 33 Wash. 247, 74 Pac. 381 ; In re Hughbanks
(1890) 44 Kans. 105, 24 Pac. 75.
9 Marshall v. Irwin (1917) 280 Ill. 90, 117 N. E. 483 ; In re Searls
(1898) 155 N. Y. 333, 49 N. E. 938.
10 Doubt v. Pittsburgh R. Co. (1833) 6 Pa. Dist. Rep. 238; 19 Pa. C. C.
Rep. 178; In re Martinelli (1914) 219 M::>.ss. 58, 106 N. E. 557.
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Under the Wisconsin and Ontario procedure the officer

in charge of the examination has quarters wherein the
examination is held.

In some of the smaller Wisconsin

towns the officer uses a room in the court house in pref
erence to his office. The officer 's quarters in the larger

cities, notably Milwaukee, Wisconsin, and Toronto, On
tario, are arranged to accommodate the holding of sev
eral examinations at one time.

All examinations in

Montreal, Quebec, are conducted in the clerk 's office in

the court house. This office is arranged somewhat on
the order of a modern banking institution, with barred
windows, a lobby and surrounding booths. It is in these
latter that all discovery examinations are conducted.

