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Beannon, J.
Darius Henry brought trespass on the case in the circuit court of Mason county against the Ohio River Railroad Company, and by direction of the court the jury
found for the defendant, and judgment was rendered for
and the plaintiff appeals. The suit was for damages to
a lot and residence thereon, injured by an overflow of water caused, as alleged, by. an embankment raised by the
laid its track.
company, on which
A question of law in the case
this: The defendant
pleaded not guilty, putting itself on the country, and issue was regularly joined on that plea. The defendant also
filed
plea of the statute of limitations, but the plaintiff
and the want of such replication
made no replication to
introduces trouble in the case. When this plea came in,
redemanded
being one of confession and avoidance,
plication either by way of traverse or confession and avoidance; but, standing without replication, judgment should
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for the defendant, as
have been rendered upon
rule in the science of common-law pleading that a pleading introducing new matter must be met by demurrer or
by some response of fact. There was an objection to the
demurrer, which was overruled, and
plea, operating as
there was no replication, and,
received;
but
the plea
alone called for judgment for destanding unanswered,
based on the groimd, under the
fendant. This judgment
that
the
plaintiff, by failing to reply
of
pleading,
system
to the plea, does not further prosecute his suit. A suit
may not reach an issue. It may be cut short by failur«
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of one of the parties to pursue Ms litigation. As to the
defendant, if he appears and fails to demur or plead to
the declaration, or
after plea, he fails to maintain the
course of pleading required of him by the law of
pleading,
judgment called judgment by nil dicit
(he says nothing)
given against him. This would be
judgment quod recup-
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eret, both final in the cause and conclusive in
second suit.
On the other hand judgment may be given against the
plaintiff for not declaring, replying, surrejoining, or surrebutting, and this
called judgment by non pros,
(non
prosequitur— he does not prosecute).
Steph. PI. 108, 109;
Minor, Inst. 866; Tidd, Prac. 730. This judgment of
non pros,
species of nonsuit, and does not bar another
suit. The matter of the unanswered plea
not taken for
true; for,
were, the judgment ought to be one of nil
capiat, both final in the particular suit and a bar against
another. It
based, not on the idea that the matter
true for all purposes, but only for failure to prosecute. It
seems to be an unreasonable exception to that principle
of the law of pleading which holds that whatever
well
pleaded, and not denied,
taken to be true.
Saund. PI.
Ev. 39. A much more logical principle would be to treat
as confessed, and render judgment final and conclusive, like the proceeding in chancery, where an answer
filed responsive to the bill alleging new matter, which, in
absence of replication,
taken to be true, and final decree rendered upon it. Cleggett v. Kittle,
W. Va. 542.
At first thought, such judgment might be regarded as
both final in the cause and conclusive upon the matter in
the declaration stating the cause
controversy, as there
of action, and the plea stating facts constituting
bar on
its merits, and
remains unanswered, and we might expect a judgment of the law, which would ever be an end of
controversy upon those facts; but such
judgment
not
regarded as one on the merits, but only as
nonsuit, and,
while final in the particular case, not conclusive upon the
treated as a nonsuit by
matter of action. It
Bl. Comm.
Minor, Inst. 867;
Black, Judgm. sec. 702;
296; by
Freem. Judgm. sec. 261. Judge Summebs regarded
as
Eand. 675. All authora nonsuit in Pinner v. Edwards,
ities hold that nonsuit does not bar a second suit for the
same cause. The authorities just given say that a judgsecond suit. The quesment on non pros, will not defeat
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tion was fully discussed in Howes v. Austin, 35 HI. 396,
in a case where, just as in this case, the pleas were general
issue, and a special plea in har, and, the plaintiff failing
to reply to the special plea in answer to a rule to reply,
judgment was entered that the defendant go henc^, not
that the plaintiff take nothing by his suit. It was held
to be a judgment of nonsuit, and not a bar to second suit.
It was not necessary, before rendering such judgment of
non pros., to wait for trial on the plea of not guilty; for
there was the plea of the statute, and no replication, and

it alone called for judgment ending the suit.
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there be
two or more pleas, one a good bar to the whole declaration,
though others be bad, or found against the defendant, he
is entitled to judgment on that plea. He may now plead
several defenses, and, if one only be good, that is enough
to defeat the action. 2 Tuck. Bl. Comm. 260; Steph. PI.
273 ; Clearwater v. Meredith, 1 Wall. 25. If the plea were
bad, such judgment would be improper; but this was the
ordinary plea that the action accrued more than five yeats
before suit, and was on its face good and properly admitted. But the trial went on, notwithstanding there was no
replication to the plea of th6 statute, court and parties
treating the case as though there had been an issue on
probably by mere inadvertence. After the introduction of
the plaintiff's evidence, the defendant, without giving any
verevidence, moved the court to direct the jury to find
dict for the defendant on the plea and issue joined on the
statute of limitations, and the court instructed the jury
to find such verdict, and
was found.
The plaintiff in
error says this verdict should be set aside, because there
was no replication, and therefore no issue on the plea of
the statute of limitations.
"Where a plea converification, there cannot be a joinder of
cludes with
issue without a replication."
LocJcridge v. Carlisle,
•
•
Bart. Law Prac. 478, 480.
Band. 20;
So, tested by technical principles of common-law pleading, we shall say there was no issue on this plea. What
then? What the result! There
considerable difficulty
iu reaching this result. It has been long and often held by
our courts that when
judgment rests on a verdict of
jury sworn to try an issue joined in a case, criminal or
civil, when no issue had in fact been joined,
would be
for
its
reversal.
State v. Douglass, 20 W. Va. 770;
fTOund
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So often and indiscriminately has it been held that the rule seems almost inexorable; but the courts have in some instances felt its inv.
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The case of Moore v. Mauro,
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convenience, in cases where there has been a fair trial on
the merits, and no ob.iection was made on that score in the
trial court. In this case there was a plea of not guilty, and
isue on
and this plea of the statute, and all the evidence
bearing on both, was heard, and a verdict responsive to
issues under both pleas, had there been issues, was found
all parties treating the case as tried upon both pleas. In
W. Va. 616,
was held that,
Huffman v. Alderson,
though some of the pleadings conclude with
verification,
and no issues are formally joined thereon, though joined
on others, yet
the record states that the jury was sworn
to try the issues, and the instructions show that the case
was fully tried on the merits, including the defenses set
up by the pleadings, on which no issues were joined, and
the verdict responds, not only to the issues joined, but to
the defenses on which issues were not joined, such verdict
being a
cures such defects under the statute of jeofails,
W. Va.
case of misjoinder of issue. In Griff v. McCoy,
201, Judge Haymond referred, with some expression of
disapprobation, to the rigor of former decisions upon this
subject, and thought they might need revision. He says
he would foUow the principles in Southside R. Co. v. Daniel, 20 Gratt, 344. This was an action for damage to land
caused by overflow from sCa embankment made for the railthis case, and, as in this case, the defendant
road, as
pleaded not g\iiity, on which issue was joined, and a specspecial replication, concluding
ial plea, and there was
to the country, but no rejoinder, nor any joinder of issue
on it; but the parties went to trial, and the subject of the
special plea and replication were contested before the jury,
verdict for the plaintiff. The record, as
and there was
here, showed that the jury was sworn to try the issue, not
issues. It was held that, as there was no objection to the
could not avail in
want of joinder in the court below,
the appellate court. We know in the case in hand that the
whole matter on this plea of the statute was contested, beverdict
cause the record states that the defense moved for
"on the plea and issue joined on the statute of limitations,"
and the evidence covering that defense was before the jury.

Rand. 488, supports this
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The case of Gurry v. Mannington, 23 W. Va. 14,
might seem at first view to forbid the application of this
doctrine to this case.
There the defendant pleaded not
guUty and the statute of limitations, and there was no
replication or joinder of issue on either plea, and the verview.

dict for plaintiff was set aside at defendant's instance.
There the defendant was not chargeable with the omission
to reply to the pleas, and he could with consistency avail
himself of the defect; whereas, in this case, it was the
plaintiff's duty to reply to the plea, and he is the party
asking to have the verdict set aside, and take advantage
of his own default in pleading, as the defendant could not
rejoin till the plaintiff replied. This is a reason, in addition to others stated above, for not allowing the plaintiff
for this cause to set aside the verdict. So it seems to me
that the plaintiff cannot, under the circumstances, set aside
the verdict.®'.
63.
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See Douglass v. Central Land Co. (1878) 12 W. Va. 502,
on the question when a replication
is necessary.

in the text,

given supra

Forms.
should have formal commencement and conclusion.
Replications
"Says
The commencement of a replication to a plea in bar is as follows:
that by reason of anything in the said plea alleged, he ought not to be barred
from having and maintaining his aforesaid action against him, the said
This formula is called precludi non. The conC D; because, he says, etc."
clusion is: (in debt) "wherefore he prays judgment, and his debt aforesaid
together with his damages by him sustained by reason of the detention
thereof, to be adjudged to him."
Stephen on Pleading (Tyler's Ed.) 347.
See same reference for other forms.

HOLDING'S EXECUTOB

v.

SMITH.

Supreme Court of North Carolina.
1

In

1807.

Murphy, 154.

this case among other pleas the defendant pleaded a
set-off. To this plea the plaintiff replied — first, there was no
such set-off, and secondly, the statute of limitations^ To
this replication the defendant demurred specially, and for
cause of demurrer alleged that the replication was double.
IjOcke, J., delivered the opinion of the court.
According to the strict rule of pleading upon commonlaw principles, this replication is certainly bad; but it appears to be good under the provisions of our Act of As-
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sembly, Iredell, 305. This act does not warrant a double
replication to every plea, and perhaps allows it to no plea
but that of set-off. This plea was allowed in England by
Stat. 2d, Geo. 2d, Ch. 22, and adopted by our act of 1756,
the preamble of which states that the. object of introducing
the plea was to prevent multiplicity
of lawsuits; and
wherever there were mutual debts subsisting, instead of
compelling each party to sue, one debt was allowed to be
set-off against the other, and this in lieu of an action, or
rather cross-action.
Every defendant therefore pleading
a set-off is to be considered (so as respects this plea)
in the light of a plaintiff, and bound to produce the
same testimony to support it that would be required to
enable him to recover in that character; and consequently
the plaintiff against whom the set-off is pleaded, ought to
be permitted by way of replication to make the same defence which the law would permit him to enter by way of
plea, had he been originally sued. If, then, the present defendant had sued the plaintiff on this account, would he
not, in the character of defendant, have been permitted to
He
plead the general issue and statute of limitation?
surely would, and if so, he may reply the same to the plea
of set-off. Let the demurrer be overruled.^*
Statutory authority to plead double does not apply to replications and
64.
"On the subject of several pleas it is to be, further
subsequent pleadings,
observed, that the statute [4 Ann., c. 16, s. 4] extends to the case of pleas
These remain subject
only, and not to replications or subsequent pleadings.
to the fuU operation of the common law against duplicity, so that, though
yet
to each plea there may, as already stated, be a separate replication,
there cannot be offered to the same plea more than a single replication,
nor to the same replication more than one rejoinder; and so to the end
The legislative provision allowing several matters of plea
of the series.
was confined to that case, under the impression, probably, that it was in that
part of the pleading that the hardship of the rule against duplicity was most
seriously and frequently felt, and that the multiplicity of issues which would
be occasioned by a further extension of the enactment would have been
attended with expense and inconvenience more than equivalent to the adStephea on Pleading (Tjkr's £d.) 26&
vantaga."
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Declaration in replevin for taking the plaintiff's goods
and chattels in Verulam Buildings, Gray's Inn, in the county of Middlesex, and detaining the same against sureties and
pledges. The fourth avowry and cognizance were by the
defendant Bardons, as collector of the poor rates of that
part of the parish of St. Andrew, Holbom, which lies above
the bars, in the county of Middlesex, and of the parish of
St. George the Martyr in the said county, and by the other
defendant as his bailiff ; and it stated that the plaintiff was
an inhabitant of the said part of the parish of St. Andrew,
Holbom, and by law ratable to the relief of the poor of
that part of the said parish, and of the parish of St. George
the Martyr, in respect of his occupation of a tenement situate in the said place in which, etc., and within the said
part of the parish of St. Andrew; that a rate for the relief of the poor of that part of St. Andrew, Holbom, and of
the parish of St. George the Martyr, was duly ascertained,
made, signed, assessed, allowed, given notice of, and published according to the statutes ; and that by the said rate
the plaintiff was, in respect of such inhabitancy and occupation as aforesaid, duly rated in the sum oi 7
that Bardons, as collector, gave him notice of the rate, and demanded payment, which he refused; that the plaintiff was
duly summoned to appear at the petty sessions of the justices of the peace for the said county, to be holden at
time
and place duly specified, to shew cause why he refused
payment; that he appeared, and shewed no cause; that
warrant was duly made under the hands and seals of two
justices of peace for the county then present, directed to
Bardons as collector, requiring him, according to the statute, to make distress of the plaintiff's goods and chattels;
that the warrant was delivered to Bardons, under which he,
as collector, avoided, and the other defendant, as his bail-
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iff, acknowledged tlie taking of the goods as a distress, and
prayed judgment and a return of the goods. The plaintiff
pleaded in bar that the defendants of their own wrong,
and without such cause as they had in their avowry and

cognizance alleged, took the plaintiff's goods and chattels, etc. To this plea there was a special demurrer, and
the causes assigned were, that the plea in bar tendered
and offered to put in issue several distinct matters — ^the
inhabitancy of the plaintiff; his changeability to the relief
of the poor, in respect of his occupation mentioned in the
avowry and cognizance; the ascertainment, making, signing, assessing, allowance, notice, and publication of the
rate ; the rating and assessment of the plaintiff ; the notice
to him of the rate ; the demand and refusal of the sum assessed; the summons, the appearance before the justices,
the warrant of distress, and delivery thereof to the defendant Bardons. Another cause assigned was, that the
plea in bar was pleaded as if the avowry and cognizance consisted wholly in excuse of the taking and detaiaing, and
did hot avow and justify the same, and claim a right to the
goods and chattels by virtue of the statutes. To the fifth
and sixth avowries and cognizances, which were similar
in form to the fourth, the plaintiff pleaded de injuria; and
there were special demurrers, assigning the same causes
as above. The plaintiff joined in demurrer.
The case was argued in last Michaelmas term by Coleridge in support of the demurrer, and Maule contra. The
judges not being agreed in their opinions, now delivered
judgment seriatim. The points urged and the authorities
cited in argument are sufficiently stated and commented on
in the opinions delivered by them.
Patteson, J. : The pleas in bar to the fourth, fifth,
and sixth cognizances are so entirely at variance with one
of the principal objects of special pleading, viz., that of
bringing the parties to clear and precise issues of fact
cannot bring my mind to consider them
or of law, that
upon the authorBut
as maintainable upon principle.
should appear that they are mainity of decided cases,
am not prepared to overrule those cases upon
tainable,
may entertain respecting the inconvenany opinion that
ience of so general form of issue and am free to confess
that, after an attentive examination of the authorities,
am of opinion that the pleas are maintainable.
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The leading cases upon the subject (I mean Crogate's
case, 8 Co. 132, for the year books throw little light on the
subject) is by no means consistent in all its different parts,
and much that is contained in the four resolutions is unnecessary to the decision of the case itself.
The pleadings were in substance as follows: Trespass
for driving cattle. Plea, a right of common as copyholder
in a piece of pasture into which the plaintiff had put his
cattle; and that defendant, as servant of the commoner,
drove them out. Replication, de injuria sua propria absque
tali causa.
The first' resolution is in substance this: that the replication de injuria absque tali causa refers to the whole plea ;
for all is but one cause. The second resolution
that
where any interest in land, or common, or rent out of or
no plea; for
way over land
claimed, de injuria
proper when the plea does consist of matter of excuse only,
and no matter of interest whatever. The third resolution
is, that where the defendant justifies under authority from
no plea; so where he justifies
the plaintiff, de injuria
under authority of law. The fourth resolution is, that the
issue in the. case then at bar would be full of multiplicity.
Upon the authority of this case,
the pleas in bar now
under consideration be bad, they must be so on one of the
following grounds
Either that the avowries claim some interest, or that the
defendant justifies under authority of law within the meaning of the third resolution, or that they are bad for multiplicity.
In the first place, as to any claim of interest,
plain
that the avowries claim no interest whatever in land, the
sort of interest to which the second resolution
in words
confined. But, supposing any interest in goods were within
the spirit of that resolution, still,
apprehend that
must
be an interest existing antecedent to the seizure complained
of, and not one which arises merely out of that seizure;
otherwise this plea could never be good in replevin where a
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return of goods
claimed, and, of course, an interest in
asserted. Indeed,
them
seems to be considered in some
textbooks that this plea in bar can never be used in replevin; but on reference to the authorities cited for that
position, they aU appear to be cases where an interest in
land was claimed by the avowry. In this respect,
con-
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cannot see any distinction between on action of
replevin and one of trespass ; and as the plaintiff can bring
either at his election, it would be strange if he should be
able by suing in trespass to entitle himself to the general
form of replication, but if he sues in replevin should be debarred from it. * • •
As, therefore, the avowries in this case shew no interest
in land or in the goods seized, except that which arises from
slaiming a return; and as I find no authority for saying,
that such claim of return is an interest within the meaning
of the second resolution in Crogate's case, it seems to me
that the avowries shew matter of excuse only, and that, as
to this ground of objection, the general pleas in bar of de

injuria are good.

In
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it,

the next place, are the general pleas bad on account
of any authority in law shewn by the avowries?
It is certainly stated in the third resolution in Crogate's
case, that the replication de injuria is bad where the plea
justifies under an authority in law ; but this, if taken in the
full extent of the terms used, is quite inconsistent with
part of the first resolution, which states, that where the
plea justifies under the proceedings of a court not of record,
the general replication may be used, or where it justifies
under a capias and warrant to sheriff, all may be traversed
except the capias, which cannot, because it is matter of
record and cannot be tried by a jury. Now, proceedings
of a court not of record, and the warrant to a sheriff and
seizure under
are surely as complete authorities in law
as any authority disclosed by the present avowries.*" * *
In the last place, are the pleas bad on account of the
issue, tendered by them, being multifarious?
this were res integra,
should have no hesitation in
holding that they were bad, and
cannot,
think, he denied
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65.
It is the fact of the authority of law appearing of record which
the controlling feature in this class of cases, for on the appeal of the principal
case to the Exchequer
chamber, Tyndal, C. J., giving the unanimous opinion
That the dictum of Lord Coke cannot be intended
of the judges, said
of justification under all authorities in law generally,
abundantly
clear
from the instances already adverted to of justification under process of
law against the person and goods of the plaintiff, so also of justification
by peace officers arresting upon breach of the peace and the like. So also
statute, in all which cases the general
in the case of justification under
traverse is invariably replied to such pleas, where no matter of record forms
not equally be replied where the justification
so, why may
part of it.
Tyrwhitt,
poor's rate being an authority of law."
is under a distress for
430. 438.
3
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that the present issues are as full of multiplicity as that in
Crogate's case, and to which the fourth resolution there
applied. But I am unable to find any instance in wlhich the
general replication has been held bad on that ground. The
objection is indeed mentioned in the cases cited from Lord
.Chief Justice Willes 's reports, but in no one of those cases
does the decision proceed on that objection alone, and in all
of them there were other undoubted objections. In Cooper
V. Monhe, Willes. 52, the plea justified under a distress for
rent, and the general replication was clearly bad within the
second resolution in Crogate's case. In CockerUl v. Armstrong, Willes, 99, the plea justified under a seizure of cattle
damage feasant in a close of which the bailiffs and burgesses of Scarborough were alleged to be seized in fee; an
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it,

interest, therefore, was claimed in the land, and the general replication was bad within the same resolution, and
Lord Chief Justice Eyeb in commenting on that case in
Jones V. Kitchin, 1 Bos. & Pull. 80, expressly states that the
replication was bad on that grouhd, and not because it put
two or three things in issue, for that may happen in every
case where the defence arises out of several facts all operating to one point of excuse. In Bell v. Wardell, Willes, 202,
the pleas set up a custom, which was held bad, and, therefore, any decision as to the general replication became imnecessary.
It is every day's practice where the plea justifies an
assault in defence of the possession of a close, or removing
to reply de injuria generally, and
goods doing damage to
yet this objection as to the multifarious nature of the issue
would apply in both cases. The same observation holds
good where this general replication
used in actions for
libel or slander, in which a justification
pleaded.

I

it

I

The present avowries state many facts undoubtedly, but
they are all necessary to the defence, and combined together they shew but one cause of defence, namely, that the
plaintiff's goods were rightfully taken under a distress for
poor rates, and if the general replication be held bad in this
am at a loss to see in what case such a replication can
case,
puts more than one fact in issue.
be held good, where
am compelled, therefore, however reluctantly, to come to
the conclusion, that the pleas iu bar are good.
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Paekb, J., after stating the pleadings, proceeded as follows:
The question for our decision is, -wihether the objections
pointed out in the special demurrer, and which have been
insisted upon in the argument before us, are well founded
in law? It appears to me, upon an examination of the
authorities, that they are not, and that the pleas in bar are
good.

It

is true that these pleas in bar put in issue a great
number of distinct facts ; aad it is also true that the general
rule is, that where any pleading comprises several traversable facts or allegations, the whole ought not to be denied
together, but one point alone disputed: and I am fully
sensible that the tendency of such a rule is to simplify the
trial of matters of fact, and to save much expense in litigation. But it is quite clear, that from a very early period in
the history of the law, an exception to this general rule
has been allowed with respect to all actions of trespass on
the case, in the plea of the general issue; and with respect
to some actions of tort, in the replication of de injuria sua
propria absque tali causa. This replication, where it is
without doubt admissible, generally, indeed it may be said
always, puts in issue more than one fact, and often a great
number. For instance, in an action of assault, where there
is a justification that the defendant was possessed of a
house; that the plaiutiff entered; that the defendant requested him to retire, and he refused; that the defendant
laid his hands on the plaintiff to remove him, and the
plaintiff resisted; all these facts may be denied by this
general replication. Com. Dig. Pleader (F) 18; Hall v.
Gerard, Latch. 128, 221, 273. So, where an obligation to
repair fences, and a breach of the fences by the plaintiff
is pleaded as an excuse for a trespass with cattle, Eastell,
621. a.. Com. Dig. Pleader, 3 (M) 29. So if there be a justification of assault and false imprisonment, on the ground
of a felony committed, and reasonable suspicion of the
plaintiff, Br. Abr. De Son Tort, 49. So as to other justifications in the like action, ibid. 18, 20. Under the precept
of an admiralty court, or under a precept after plaint levied
in a county or hundred court, Eastell, 668 a., many facts
may be put in issue by the general replication, and there
appears no question about the validity of such a replication.
Crogate's case, 8 Coke, 132. The case of O'Brien v. Saaon,
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is a further authority to the same effect, that
many facts may be included in one issue ; and if many facts
may be traversed,' it can be no valid objection that more
than usual are denied in any particular case.
2

B.

& C. 908,

The second ground is, that the avowry and cognizance
claim an interest in the goods, and that for this reason the
pleas in bar are not admissible. Upon the best consideration I have been able to give to the authorities on this subject which are (many of them) obscure and contradictory,
do not think that any interest is claimed in these pleadings, within the meaning of that word in the rules laid down
on this subject. In Crogate's case, 8 Rep. 132, the principal
authority, three cases are mentioned in which the general
traverse is not allowed.
The first is, where matter of record is parcel of the issue ;
and that for the obvious reason, that if it were permitted,
it would lead to a wrong mode of trial.
The second case is, .where the defendant in his own right
or as servant to another (who is by that decision put on the
same footing as his master) claims an interest in the land,
or any common, or rent going out of the land, or any way
or passage upon the land.
The third case is, where, by the defendant's plea, any
authority or power is mediately or immediately derived
from the plaintiff. Under this description is included any
title by lease, license, or igift from the plaintiff ; Br. Abr. De
Son Tort Demesne, 41, or lease from his lessee; 16 Hen.

I
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Lord Coke says, after laying down

these three rules,- that

injuria, etc., is proper when the defendant's plea doth consist merely upon matter of excuse,
By this I underand of no matter of interest whatever.
stand him to mean an interest in the .realty, or an interest
in, or title to chattels, averred in the plea, and existing prior
to, and independently of the act complained of, which interest or title would be in issue on the general replication ;
and I take the principle of the rule to be, that such alleged
interest or title shall be specially traversed, and not involved
in a general issue.
It is contended, however, on the part of the defendants,
that the interest here meant, is one that the party would
the general plea de

acquire by the seizure which forms the subject of complaint,
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and that the replication would be improper whenever the
defendant justified under any proceedings by which, if
rightful, he would acquire an interest or a special property.
this were the meaning of the term "interest," a general replication would be bad to a plea to an action of trespass justifying seizure under process of the admiralty
court, or of any inferior jurisdiction not of record. So in
case of a justification of taking beasts in withernam (16
Hen. 7. 2). So of a justification of seizure for salvage,
Lilly 's Entries, p. 349. And yet in all these cases it appears
to be settled that the general traverse is permitted.
It seems to me, therefore, that the objection is applicable
to those cases only where a party justifies as having an interest, or under one who has an interest, by title at the
time of the act complained of, which interest would therefore he put in issue btf the general traverse.

If

Lord Tendebden, C.

J. I

consider the system of special
pleading, which prevails in the law of England, to be founded upon and to be adapted to the peculiar mode of trial
established in this country, the trial by the jury; and
that its object is to bring the case, before trial, to a simple,
:

and, as far as practicable, a single question of fact, whereby not only the duties of the jury may be more easily and
conveniently discharged, but the expense to be incurred by
the suitors may be rendered as small as possible. And experience has abundantly proved, that both these objects
are better attained where the issues and matters of fact
to be tried are narrowed and brought to a point by the previous proceedings and pleadings on the record, than where
the matter is left at large to be established by proof, either
by the plaintiff in maintenance of his action, or by the deam sensifendant in resisting the claim made upon him.
not
been
in
view by
always
kept
ble that this principle has
the courts, and that there have been, in practice, many
founded upon very nice
instances of departure from
and subtle distinctions. The decisions of our predecessors,
the judges of former times, ought to be followed and
adopted, unless we can see very clearly that they are erroneous, for otherwise there will be no certainty in the adminhad found the question in
istration of the law; and
should
this cause distinctly decided in any former case,
my duty to abide by the decision, especially
have thought

it

I

I

if

it,

I
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in a matter regarding rather the course of proceeding than
a question of pure law. But after an attentive consideration of the cases quoted at the bar, and of such others as I
have been able to meet with after a very diligent search,
do not find that this has been done. I find, indeed, many
decisions and dicta not easily reconcilable with each other,
founded, as I have already observed, upon very nice and
subtle grounds, and not capable of being reduced to any
plain, or, to my mind, any solid principle. There is one
matter in which all the authorities in our books agree. If
an action of trespass be brought for turning sheep or cattle
to feed upon land in the possession of the plaintiff, and the
defendant justifies the act, by pleading that A. B., his landlord, was seised of certain lands, and demised the same to
him for a term not yet expired, and that he thereupon
entered and was possessed of the demised lands ; and then
goes on to allege, in the ordinary form of prescription, that
his landlord had right of common on the plaintiff's land for

I

cattle levant and couchant on the demised land, and that he
put the cattle on the plaintiff's land in the exercise of that
right; in such a case, say, it is agreed by all the decisions
that the plaintiff cannot reply generally de injuria sua
propria absque tali causa, but must traverse some one of
the facts alleged in the plea, admitting, for the purpose of
the cause, all the others. In such a case at least three
separate and distinct facts are alleged: the seisin of the
landlord, the demise to the defendant, the immemorial right
of common. Every one of these three is necessary to the
defence ; but the plaintiff must elect which of them he will
deny, and when he has so done, the cause goes down to the
jury for the trial of that single fact ; the jury are not embarrassed by a multiplicity of matter, and the parties are
relieved from much of the expense of proof, to which they
would be subjected if all the facts alleged in the plea were
to be matters of proof and controversy before the jury.
In the case now before the court, the avowry alleged that
a poor rate was made ; that it was allowed by the justices ;
that the plaintiff was assessed in it for his messuage in
which the distress was taken; that this messuage was within
the parish ; that payment of the assessment was demended
and refused; that a warrant of justices was iss.ued to levy
and that the goods were taken under the authority of
that warrant. Manv distinct and independent facts are
it,

I
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thus alleged in the avowry, every one of which is necessary
to sustain the right to take the goods, and to entitle the
defendant to have them returned to him ; and if this general
plea in bar be good, the defendant must prove every one
of them at the trial, and the jury must consider and decide
upon each before a verdict can properly be given. Now,
think might safely venture to ask any plain and imlettered
man, whether he could find any difference between the two
cases that
have put, either in common understanding or
in sound logic. For myself, must say that can find none.
no such distinction exists or can be found, why should a
different rule prevail? Why should all the matters of fact
be sent together to the jury in the one case and not in the
other? To this question
am persuaded that no satisfactory answer could be given to the mind of an unlettered
man. To a judge, who is to act upon the decisions of his
predecessors, a binding if not a satisfactory answer might
be given, by shewing that the matter had been already so
decided ; but this, as
conceive, has not yet been done.
*
*
•
For the reasons which have thus, perhaps, imconperfectly given, and which are founded upon whiit
and
not
and
upon
authorities,
to
be
which,
principle,
ceive
therefore, render it unnecessary for me to advert to particular cases, feel myself reluctantly bound to differ from my

I

I

I

I

If

I

I

I

I

two learned brothers.

I

•

*

I

*

Judgment for the plaintiff.

^^

Affirmed hy the unanimous opinion of ssTen judges in the Exchequer
66.
3 Tyrwhitt, 430.
Chamber.
The traverse de injwia has been held a proper replication to pleas of
Griffin v. Yates (1835) 2 Bing. N. C. 579; Euekman v.
excuse in assumpsit.
Ridgefleld Park K. E. Co. (1875) 38 N. J. L. 98; Bank of British North
America v. Fisher (1850) 6 New Brunswick, 606; Paddock v. Jones (1868)
40 Vt. 474.
It was held in the early New York eases that defenses in justification, as
distinguished from excuse, could not be repUed to de injuria, but those cases
criticized by the Supreme Court ot iia United State* in
are adversely
WaU. US.
Erikine t. Hohnbach (1871)

U
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DIepabtcbbl
V.

GIBSON.

Supreme Court of Alabama. 1843,
5

Alabama, 341.

[Detinue. Plea: Justification as sheriff under an attachment at the suit of Thomas Alford against the Mississippi
and Alabama R. R. Co., issued on Oct. 19, 1840, for the
recovery of a debt of $500. Replication; Prechidi nan because the property in question did not belong to the said
Railroad Co., a demand having been made before the levy
of the attachment alleged' in defendant's plea, to wit, on
Oct. 12, 1840. Rejoinder: That on Sept. 21, 1840, two revenue attachments were issued at the suit of said Alford
against said Railroad Co., one for $1640, and the other for
$2200, both of which were received by defendant as sheriff
and levied on the property in question. Demurrer.] ®^
COLUEB, C. J. * * *

A

departure in pleading is said to be, when a party quiis
or departs from the case or defence which he has first
made, and has recourse to another; it occurs when the replication or rejoinder, etc., contains matter not pursuant
to the declaration or plea, etc., and which does not support
or fortify it. One reason why a departure in pleading
is never allowed, is, because the record would by such
means be spun out into endless prolixity; for he who has
departed from, or relinquished his first case or plea, might
resort to a second, third, and so on ad infinitum; he who
had a bad cause would never be brought to issue, and he
who has a good one, would never obtain the end of his suit.
(1 Chitty's Plead. 7th Am. Ed. 681; Co. Lit. 304, a; 2
Saund. Rep. 84, n. 1; 6 Com. Dig. tit. Pleader, F. 7, 8, 9,
It is needless
10, 11, and the cases cited by these authors.)
citation
cases
this
the
of
to show, that
to extend
opinion by
the rejoinder does not pursue and fortify the defence set
67.

Condensed statement of facts

by the editor.
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up by the pleas. This is sufficiently shown by the definition of a departure.
The pleas are an attempt to justify
under attachments issued, it is true, at the suit of the plaintiff, but on a different day and for a different amount. In
fact it is conceded, that the rejoinders do not rely on the
same process to defeat a recovery, as that which is insisted
on by the pleas.
•
•
•
The rejoinder is for the reasons already stated,
bad on general demurrer. (See 6 Com. Dig. tit. Pleader,
F. 10; 2 Saund. Bep. 84, n. 1, and cases there cited; 1
Chitty's Plead. 7 Am. Ed. 686, and cases there cited.)

ANONYMOUS.
Court of King's Bench.
3

1704,

Salheld, 123.

trespass, assault and battery, it was ruled by Holt,
Ch. J., that where the plaintiff laid the assault to be done
on such a day, and the defendant in pleading some special
matter justifies on another day, so that now by this pleading the day is made material, yet the plaintiff in his replication may allege the assault to be done on another day,
and that this is no departure; 'tis true it hath been held
otherwise, but the later opinions are, that the day is not
material, and that the plaintiff may maintain his declaratioa.

In

ANONYMOUS.
Court of Common Pleas.
3

i

1566,

Dyer, 253.

lease was made by indenture for years without impeachment of waste, and one covenant was, that the lessee
at every falling of wood should make a fence to save the
spring; and he was bound for the performance of the cov-

A
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9

enants. And in debt on bond he pleaded the indentnre, and
to the said covenant pleaded that he had not feUed any
wood, etc. And the plaintiff shewed the felling of two acres
of wood, and that the defendant did not make any fence
to save the spring; and the defendant rejoins, that he made
a fence, etc., and of that he puts himself upon the country;
and the aforesaid plaintiff does the like, therefore let
twelve, etc. And this was holden a jeofail amd departure;
and the jury at the bar discharged for this in the Bench.

VERE

v.

SMITH.

Court of King's Bench.
2

1671 f

Levins, 5.

*

2,

•

is

;

is

a

it

it,

Debt upon an obligation , by the plaintiff a brewer,
against the defendant his clerk, conditioned to perform
covenants, to account for eill sums of money he should receive. Defendant pleads covenants performed.
The plaintiff replies that such a day 26 I. came to his hands, for
which he has not accounted. The defendant rejoined, that
he accounted modo seguente, viz., that certain malefactors
broke into his countinghouse and stole
wherewith
he
acquainted the plaintiff, et hoc paratus est verificare; upon
which the plaintiff demurred: and now
was argued, 1st
that the rejoinder
departure, for fulfilling a covenant
to account, can't be intended but by actual accounting;
whereas the rejoinder does not shew an account, but an ex*
*
cuse for not accounting
Cur' contra. To the
•
•
an
this
account, and no departure.
1st,

5

Supreme Court

of

TRUSTEES OF R. E. BANK

v.

HARTFIELD.

Arkansas.

1844,

Arkansas, 551.

the

is

Court, Sebastian, J.: This
an action of assumpsit on promissory note, to which the statute of limita-

By
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tions was pleaded. The plaintiff in the circuit court replied specially, a payment made by defendants within the
three years preceding the institution of the suit. To this
there was a demurrer sustained, and whether the fact replied is a good answer to the plea, and whether it is well
pleaded, are the only questions arising in the cause.
•

••••••••

As to the objection which has been raised to the replication, that it is a departure from the declaration, we
think it is not tenable. The matter is, as it is clearly set-

a

it

a

is

if

it,

led, a good answer to the statute of limitations, and rendered necessary to be replied to by the plea of the defendant. A departure in pleading is when a party quits or
departs from the case or defence which he has first made.
1 Ch. PI. 635; and a departure can never be in a matter
which maintains and fortifies the declaration or plea. Com.
Dig. Pleader, F. 11. Now here is no resting upon a ground
different from, or inconsistent with, that occupied in the
declaration, but the replication sets up a matter affirming
the cause of action upon the same grounds, and denying the
matter alleged in the plea. When a new promise is relied
upon as an answer to the statute of limitations, the declaration is founded upon the original cause of action, and
the new promise is set forth in the replication or adduced
in evidence as a simple denial of the truth of the plea.
Barrett v. Barrett, 8 Greenleaf, 355. A part payment
stands upon the footing of an acknowledgment or promise,
to avoid the statute, and according to this rule may be replied or given in evidence. The plea alleges that the defendants did not undertake, etc., within three years next
before the commencement of the suit ; and a payment within that time either pleaded or proved in evidence, directly
contradicts the plea. There can be no departure in a
replication when it simply denies the plea. The effect of
payment, whether regarded as a renewal or the continuation of the old contract, is still a denial of the plea. Doubtless it- is more proper to introduce a part payment in evidence, under the general replication, without specially
such payment
and this would be necessary
pleading
proof. This, however,
stood alone upon the footing of
not the case. By our statute, and the law as established by
amounted in legal efjudicial decisions up to that time,
It was such by implication of law. We,
promise.
fect to

674
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therefore, cannot see why it may not be replied as a distinct answer to the statute, with as much propriety as if
it were given in evidence under the usual replication. We
are, therefore, of opinion, that the matter contained in the
replication was well pleaded, and sufficient to take the case
without the operation of the statute. For that reason the
judgment must be reversed, etc., and the court instructed to

overrule said demurrer, etc.
Judgment reversed.

BUEDICK

V.

KENYON.

Supreme Court of Rhode Island.
20 Rhode

1898.

Island, 498.

Sttness, J.: The plaintiff sued as administrator c. t. a.
of Robert N. Langworthy, upon a promissory note given
December 21, 1887, by the defendants Kenyon and Chapman, as principal and surety, averring promises to the
testator, and the defendants pleaded the statute of limitations. The plaintiff replied by averring a promise within
six years to himself. The defendants joined issue, and the
case went to the jury, resulting in a verdict for the plaintiff. The defendants move for a new trial upon the ground
that the replication was a departure from the declaration,
as stated above, and also upon the ground that the verdict
was against the evidence.
A replication which avers a promise to one person, while
the declaration avers a promise to another, is clearly a departure in pleading. And the rules of pleading have made
no exception in the case of a representative plaintiff, who
stands in the place of, and who for all legal purposes is a
continuation of, the original promisee, although such an
exception would seem to be both reasonable and just. The
textbooks agree that where an executor sues in assumpsit
upon promises to the testator, to which the statute of limitations is pleaded and the reply is a subsequent promise
to himself, the replication is a departure and bad. 1 Chit.
PI. 675; Steph. PI. 410; Gould PL chap, viii, sec. 67.
The defendants filed a demurrer to the declaration, but
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the record does not show that it was passed upon, and,
even if it was, no exception having been taken, objections
to the rulings must be regarded as waived.
Another rule, also well settled, is that when a party takes
issue upon a replication or rejoinder containing a departure, and it is found against him, the court will not
arrest the judgment. The verdict cures the fault. 1 Chit.
PI. 679; Gould PL Chap. VIII, sec. 79.

In Kannaugh v. Quartette Mining Co., 16 Col. 341, the
court said: "If it be conceded that the replication is a
departure from the cause of action as pleaded in the complaint, this could only have been taken advantage of by
demurrer, motion, or otherwise, before trial. If this had
been done, the complaint might have been amended and
It was not done. By voluntarily
the omission supplied.
going to trial with the pleadings as they were, the defendant must be held to have waived such objections.
This is
true at common law as well as under the code."
We are of opinion that the petition for a new trial, upon
the ground that there was a departure in pleading, must be
denied.

This being

so, and the pleadings

POTTS

POINT PLEASANT LAND COMPANY.

being treated as though
they had been regular, the evidence is sufficient to sustain
the verdict, and the second ground must also be denied.
Petition dismissed, and case remitted to the common
pleas division for further proceedings.

V.

Supreme Court of New Jersey.
47 New Jersey Law, 476.

J.

1885.

The declaration is for breach of covenant. It
sets out a contract under seal, by the terms of which the
plaintiff was to perform for the defendants certain work in
filling and grading certain lots and claying certain sidewalks at Point Pleasant. It then declares that the defendants did covenant, in consideration of the faithful performance of the said work, to pay eighteen cents per cubic
yard for the sand or clay removed, the payment to be made
by a deed of real estate, by an assignment of certain
mortgages, by orders for guano and the payment of cash.
Eeed,

:

Common Law Pleading.
[Chap. 9
It then avers the due performance of the work on the part
of the plaintiffs, and the failure of the defendants to perform their covenant to make payment according to the
terms of their contract. To this declaration the defendants
pleaded, among others, the plea that the performance of the
work was a condition precedent to the plaintiffs' right to
payment, and that the plaintiffs had not performd the said
work.
To his plea the plaintiffs replied that although they tendered themselves ready and willing to complete the said
work, the defendants notified them to remove from the defendants' land all the plaintiff's material, tools and working implements, by reason of which they were prevented
from continuing said work according to the terms of the
contract. To this replication a demurrer was filed.
The point of the demurrants upon the argument was that
the ground upon which the plaintiffs based their right of
action in their replication, was a clear departure from the
position taken by them in their declaration.
The counsel for the plaintiffs contended that the replication fortified the case made by the declaration, and so was
The design of a replication is to put upon
legitimate.
the record some new facts which show that, notwithstanding the existence of the matters pleaded by the defendants,
the declaration is yet true.
Tjhus if plaintiff declares upon a statute, and defendant
pleads that it is repealed, a replication that it has been
revived by a subsequent act, is good. For the reviving act
gives renewed effect to the first, on which the action is
founded. Gould on Plead. 455.
So, if in trespass the defendant justifies for a distress
damage feasant, the plaintiff may reply that the defendant
afterward converted to his own use, for this shows the taking to be a trespass ab initio. Comyn's Dig., tit. "Pleader,"
676

paragraph

11.

These are obvious instances of a fortification of the position first taken by the pleader. But in the two pleadings
of the plaintiffs in the present case it appears manifest
that the grounds upon which the plaintiff rests his claim
IS in each distinct.
He assumes on each that he has a condition to perform as a precedent to his. right to recover
compensation. He first says ' ' performed it. ' ' He next
but was ready to do so, and you
says,
did not perform
hindered me."
it,

"I

I
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;

is

a

1

is

it

:

it,

The peiformaiice of such a condition, and an excuse for
not performing
are matters so distinct that good pleading requires the certain averment of that one upon which
the party relies. They are so treated by Mr. Chitty, he giving the rules that regulate the pleading of a performance
of conditions precedent, and also the averments, necessary
in setting out an excuse of performance
by the plaintiff.
In regard to the latter he remarks "In stating an excuse
for nonperformance of a condition precedent, the plaintiff
must in general show that the defendant either prevented
the performance or rendered
unnecessary to the prior
act by his neglect or by his discharging the plaintiff from
Chitty on Plead., p. 326.
performance."
not new. Thus, Mr. Gtould,
But the point involved here
citing Co. Litt. 304a, and
Sid. 10, says: "If in covenant
in general
broken the defendant pleads performance
parterms, and the plaintiff replies nonperformance of
ticular act, a rejoinder that the defendant was ready* to
perform, and tendered performance, and that the plaintiff
a departure from the plea performance, and
prevented it,
tender and refusal being distinct and inconsistent grounds
of defence. The matter rejoined should have been pleaded
in the first instance." Gould on Plead. 455.
In the present case the plaintiffs rest their case upon performance of a preceding covenant. In the case mentioned
by Mr. Gould the defendant rested his defence upon the
performance of his covenant.
In neither case could the parties in a subsequent pleading shift their ground of attack or defence from performance to an excuse for nonperformance.
There should be judgment for the defendants with costs.

VIEGINIA FIRE AND MAEINE INSURANCE

86

V.

SAUNDERS.

Appeals

Virginia,

of

8v/preme Court

of

COMPANY

Virginia.

1890.

969.

Error to judgment of circuit court of Mecklenburg

county
a
of
insurpolicy
on
rendered October 17, 1888, in an action

Common Law Plbading.
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Mrs. Sarah K. Saunders and husband were
plaintiffs, and the Virginia Fire and Marine Insurance
This
Company (plaintiff in error here) was defendant.
210,
84
Va.
court.
See
been
this
before
to
has
once
case
Opinion states the case.
Lewis, P., delivered the opinion of the court.
ance, wherein

After the case went back to the drouit court, the plain- ,
tiff replied anew to the defendant's special pleas, and the
question again is as to the sufficiency of the replications.

is

'

'

is

it

;

;

it

;

it

it it,

On the former appeal the judgment was reversed, because
the replications concluded to the country, instead of with a
verification, as they ought to have done, inasmuch as they
The replications, subsequently
introduced new matter.
filed, and upon which we are now to pass, set up the same
matters, and are in all respects the same as those first
filed, except that they conclude with a verification.
The first plea sets up a warranty by the plaintiff as to
the' cost of the property, alleging that whereas she repre^
in the written application for insurance, to be
sented
was, in fact, much less. And the second alleges
$1,600,
that this representation was material to the risk and untrue.
The policy recites that the application shall be treated as a
part of the policy, and that its statements shall be treated
as warranties by the assured that the facts therein stated
are true.
To the first plea the plaintiff replied, in substance, that
when the application was made, she expressly informed the
agent of the company who procured her signature to the
application, that she could not tell with certainty what the
at $1,600 that this
property cost, but that she estimated
estimate was concurred in by the agent, who himself inin the application, which was signed by her that
serted
he, the said agent, then and there fully inspected and examined the property, and was as fully informed as to its
value and cost as the plaintiff herself was that the defendant, through its agent, also had knowledge of the real condition and situation of the risk, and that, with such knowledge, the property was valued by its agent at the said sum
inWherefore
of $1,600, and insured accordingly.
sisted "that the said defendant is concluded and estopped
from alleging the matter set up in the said plea.
substantially to
The replication to the second plea
the same effect.
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The defendant moved to reject these replications, but the
motion was overruled, and to this action of the court an
exception was taken. The case was thereupon submitted to
a jury, and a verdict rendered for the plaintiff for $1,000,
the amount of the policy, upon which verdict the court entered judgment.

The principal assignment of error relates to the action

of the circuit court in overruling the motion to reject the

replications.

It

is contended that the replications are defective, because, instead of answering the contention raised
by the pleas as to the cost of the property, they undertake
to set up in estoppel an alleged valuation of the property
by the defendant's agent. And this, it is contended, constitues a departure in pleading, for which the motion ought
to have been granted.

A

learned author lays it down that the only mode of
4 Min.
taking advantage of a departure is by demurrer.
[nst. 1040. But be- that as it may, here there has been no
departure. To the general rule which requires the pleader
either to traverse or to confess and avoid, there are several
exceptions, one of which arises in the case of pleadings in
estoppel. Steph. PI. 219. Indeed, it is one of the essential
qualities of a replication, that it must present matter of estoppel, or must traverse or confess and avoid the plea. 1
Chit. PI. 643. Moreover, a departure takes place only when
the party deserts the ground that he took in his last antecedThus, the replication
. ent pleading and resorts to another.
must be conformable to the declaration, the rejoinder to the
Or as Lord Coke expresses it: "Each party
plea, etc.
must take heed of the ordering of the matter of his pleading, lest his replication depart from his count, or his rejoinder from his bar; et sic de caeteris. 3 Th. Co. Jitt.
435; 4 Min. Inst. 1038.
In the present case this rule has been observed; that is
to say, there has been no abandonment of the case stated
in the declaration, and a resort to another, but the matter
contained in the replication conforms to and fortifies that
contained in the declaration. There was no error therefore,
in overruling the motion to reject the replications.
Judgment affirmed.
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V.

MADSEN.

Supreme Court of Illinois.
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Illinois,

1913,

51.

Cabtwbight, J,, delivered the opinion of the court.
This is an action of trespass quare clausum fregit,
brought by Delia D, Marks, the appellee, in the circuit court
of Cook county, against James P. Madsen, the appellant.
The declaration described the premises as a certain close
of the plaintiff situated in Cook county, to which she had
title, under the statute of limitations, by adverse posses-

sion for twenty years. The defendant filed a plea of the
general issue and a plea of liberum tenementum. To the
plea of freehold the plaintiff filed a general replication.
Afterward, by leave of court, the plaintiff filed an additional count, in which the premises were described in the
same general way and the title alleged was the same as in
the original declaration.
To the additional count the defendant filed a plea of the general issue, a plea of liberum
tenementum, * • * On the trial the plaintiff introduced
evidence of record title to the west forty feet of lot 18 in
block 1, in a subdivision of a tract of land described by the
government description, in Cook county, and the defendant introduced evidence of like record title to the east ten
feet of the same lot and the adjacent lot 19. There was no
description of any particular tract, piece or parcel of land
in the declaration or additional count, and there was no
new assignment by the plaintiff describing the premises
upon which the trespass was alleged to have been committed. Evidence was introduced by both parties relating
to a dispute as to the boundary line between the two portions of the tract. There was a verdict for the plaintiff
for $300, on which judgment was entered, and an appeal
was allowed and perfected.

The court refused to direct a verdict for the defendant
and also denied the defendant's motion for a new trial, and
these rulings present the question whether the defendant
made a complete defense under his pleas of liberum tene-

Sec. 4]

Replication and Subsequent Plbadings.

681

mentum. The plaintiff alleged a trespass upon a close in
Cook county, which would be well enough as against a
wrongdoer, but the defendant by his pleas alleged that he
was the owner of said close. The plea answered the declaration and if proved was a complete defense. The rule has
always been that if a declaration be general, without naming the locus in quo, and the defendant has any land in the
same jurisdiction, the plaintiff must always make a new
assignment, setting out the locus in quo with more particularity.
(Chitty's PI. 595.)
The plea confessed that the
plaintiff had such possession of a close in Cook county as
would enable her to maintain trespass against a wrongdoer, and asserted a right of freehold in the defendant with
a right of immediate possession, carrying with it a right
to enter, as a justification for the trespass.
{Fort Dearborn Lodge v. Klein, 115 111. 177.) The issue under the
plea was whether the premises described in the declaration
were defendant's freehold, and the premises being described generally, the defendant could show title to any
L. 357 ;
land in the jurisdiction.
{Ellet v. Pullen, 12 N.
Helwis V. Lombe, 6 Mod. 117; 1 Saund. 299; Austin v.
Morse, 8 Wend. 476; Goodright v. Rich, 7 T. E. 323,; 38
The office of a new assignment is to furnish a
Cyc. 1093.)
particular description of the premises, and the plaintiff
having given no such description in the declaration or additional count, could not succeed without such new assign•
There is good reason in the rule requiring
ment • •
a new assignment where the defendant proves title to land
fitting the description in the declaration, in the fact that
the judgment, where the plea of liberum tenementum is
filed and the ownership of the land is tried, is res judicata
of the location of the boundary line. {Herschbach v.
Cohen, 207 111. 517.) The court was in error in the rulings
on the motion to direct a verdict and the motion for a new

J.

trial.

The judgment is reversed and the cause remanded."
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SPENCER

V.

9

BEMIS.

Supreme Court of Vermont.
46

£01iap.

187S,

Vermont, 29.

[Trespass for breaking and entering plaintiff's close,
tearing down his fence, etc. Pleas: (1) Not g^iilty and
(2) that at the time when, etc., there was, and of right ought
to have been, a common and public highway over the locus
in quo, and because the said way was obstructed by said
fence in said declaration mentioned, the defendant pulled
down the same. Reply to second plea: (1) Be injuria.
'*
(2) New assignment. Special, demurrer to replication.]
Baeebtt, J.: The case is before us on special demurrer
to the replication.
The declaration counts on a single act
of trespass, without continuation or repetition.
The defendant justifies, setting forth by plea an alleged right of
way, and that the alleged trespass was the doing what he
lawfully might do in removing obstructions placed across
said way by the plaintiff.
The plaintiff replies, denying
the alleged way and right, and that the fence named in the
declaration and plea was across or obstructing any highway, with de injioria, and closing with verification and
prayer for judgment. This is followed by new asignment,
alleging that the action is brought, not only for the trespasses justified by the plea, but also for that the defendant on the several days and times mentioned in the declaration, on other and different occasions, etc., following the
'
form in 3 Chit. PL 1218.
By traversing the plea, as well as by what is said in the
new assignment, the plaintiff is still pursuing the justified
trespass as being one for which he brought his suit. That
being so, it is not permissible to him to bring upon the
record other acts of trespass, they not being within the
New assignment means specially
scope of the declaration.
designating a cause of action within the scope of the declaration, and other than the one covered by the plea. But
when the declaration embodies only a single act of trespass, and the plaintiff by his replication treats that as a
cause of action for which he brought his suit, the declara69.

Condensed statement of facts by the editor.
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tion is thereby exhausted. There is no subject-matter remaining on which a new assignment can operate. And it
is in this respect that the plaintiff seems to have fallen into
mistake.
The precedent in 3 Chit. PI. 1218, which he followed, is a proper one for a proper case. But that is when
the declaration may embody more than a single act of trespass. In the present case, either the plaintiff should not
have traversed, or not new assigned. It was at his option
which to do. If the trespass justified in the plea is the one
sued for, then a traverse would be proper. If the trespass
sued for was extra viam, then he might new assign.
In
case
he
such
would be pursuing for a single act of trespass,
which, under the declaration, may have been intra, or extra
viam. This whole subject is well developed in 1 Chit. PI.
626 to 634, and is illustrated by the precedents and notes in

Vol.

3.

The judgment is reversed, mth leave to reply anew, and
the cause remanded.

PUGH

V.

GRIFFITH.

Court of King's Bench.
7

1838.

Adolvhus & Ellis, 827.

The declaration charged that
1st October, 1835, and on divers other days
tween, etc., with force and arms, etc., broke
dwelling house of plaintiff, situate, etc., and

defendant, on
and times beand entered a
made a great
noise, etc., and stayed and continued therein, making such
noise, etc., for a long, etc., and forced and broke open,
broke to pieces and damaged, divers, to wit, ten doors of
plaintiff, of and belonging to the said dwelling house, and
broke to pieces, damaged and spoiled divers, to wit, twenty
locks, twenty bolts, twenty staples, and twenty hinges, of
and belonging to the said doors respectively, and wherewith the same were then fastened, and of great value, etc.,
and also, during the time aforesaid, to wit, on, etc., seized
and took divers goods and chattels, to wit, etc., of plaintiff,
and carried away and converted, etc.
Tbespass.
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Plea

1.

As to coming with force and arms,

[Chap.

9

etc., and

a

7

4

1

i.

fi.

whatever else is against the peace, etc., and as to seizing,
taking, carrying away, and converting, etc. (a part of the
Not guilty.
goods).
Plea 2. As to the. residue, that heretofore, and before
any of the said times when, etc., Eobert Jones sued out in
fa., directed to the
the Court of Exchequer a writ of
sheriff of Montgomeryshire, to levy of the goods and chattels of plaintiff 55
s.
d., indorsed to levy the whole
and
s. for costs, etc., which was delivered to defendant,
being then, and thence until and at and after the times
when, etc., sheriff of Montgomeryshire, to be executed; by
virtue of which writ, afterwards, and before the return of
the said writ, to wit, at the said time when, etc., in the
declaration first mentioned, defendant then lawfully being
in
certain room in and parcel of the said dwelling house
in which, etc., and which said room then was occupied by
one Elizabeth Davies as tenant thereof to the plaintiff, defendant, so being such sheriff as aforesaid, peaceably and
quietly entered into the residue of the said dwelling house
in which, etc., through the door communicating between the
said room so occupied by the said Elizabeth Davies and the
residue of the said dwelling house in which, etc., the same
being then open, in order to seize and take in execution the
said goods and chattels of plaintiff in the introductory part
of this plea referred to, the same then being in the said
dwelling house in which, etc., for the purpose of levying
the said monies so directed to be levied by the said writ
and the said indorsement bo made thereon as aforesaid,
and did, at the said times when, etc., seize and take in execution the said last mentioned goods and chattels, and, by
sale thereof, levy a certain sum of money, to wit, etc., part
and parcel of the damages, etc., and, in so doing, and because certain doors of and belonging to the said dwelling
house in which, etc., at the said time when, etc., were shut,
locked, and fastened with the said locks, bolts, staples, and
hinges in the said declaration mentioned, so that defendant, so being in the said dwelling house in which, etc, could
jtiot seize, take, and carry away the goods and chattels
aforesaid, to levy the monies aforesaid, or execute the said
writ, without forcing and breaking open the said doors, defendant, while he so continued in the said house as aforesaid, at the said time when, etc., and for the purpose afore-
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said, did force and break open the said doors, and, in so
doing, did necessarily a little break and damage the samej
and also a little break to pieces, damage, and spoil the said
locks, bolts, staples and hinges of and belonging to the said
doors respectively, doing no unnecessary damage to the
plaintiff in that behalf; and also, in the said execution of
the said writ, defendant, so being such sheriff, did necessarily and unavoidably make a little noise, etc., and stay,
etc., for the space of time in the declaration mentioned, as
he lawfully, etc., which are the said, etc.
The plaintiff joined issue on the first plea; and, as to
the second, replied that he brought his action, not for the
trespasses in the second plea mentioned and attempted to
be justified, but for that defendant, on the said several days
and times, etc., with force and arms, etc., broke and entered
the outer door of the said dwelling house in the declaration mentioned, and also broke and entered the said dwelling house, and made the said noise, etc., therein in the
declaration mentioned, and stayed and continued, etc., making the said noise, etc., on other and different occasions,
and at other and different times, and in other and different
parts of the said dwelling house in the declaration mentioned than in the second plea mentioned, and therein attempted to be justified, in manner and form as the said
plaintiff hath above thereof in his declaration in that behalf complained against defendant; which said several
trespasses above newly assigned are other and different
trespasses, etc. Verification.
Plea to the new assignment. As to all except breaking
the outer door of the said dwelling house, in which, etc.,
and entering the same, as in the new assignment, etc., not
guilty. As to breaking the outer door, etc., and entering,
etc., as in the new assignment is alleged, etc., that, the said
fieri facias having so issued and having been so delivered
to defendant, so being sheriff, etc., and defendant having
peaceably and quietly entered into the said dwelling house
in which, etc., to seize and take in execution the goods and
chattels of plaintiff in the second plea mentioned, in the
manner and for the purpose therein also mentioned, defendant, at the said times when, etc., did seize and take in
execution the said goods and chattels as in that plea is
alleged, under and by virtue of the said writ; and, because
the outer door of and belonging to the said dwelling house
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in the said

new
assignment mentioned, was shut and fastened, so that defendant, so being in the said dwelling house, etc., as aforesaid, and having so seized, etc., as aforesaid, could not take

and carry away the goods and chattels aforesaid in order
to levy the monies directed to be levied by the said writ
and indorsement, or execute the said writ, without opening
the said outer door, and because neither plaintiff nor any
other person on his behalf was in the said dwelling house
at the same time when, etc., so that defendant could request
plaintiff or such other person to open the said outer door,
defendant, so being in the said house at the said time when,
etc., for the purpose last aforesaid, did open the said outer
door, and, in so doing, did necessarily and unavoidably a
little break the same, doing no unnecessary damage, etc.;
and defendant did then take and carry away the said goods
and chattels for the purpose aforesaid, and in order to levy,
etc.; and, in so doing, defendant did necessarily and unavoidably go out of and re-enter the said dwelling house by
the outer door thereof, the said outer door being open at
the time of such re-entry, in order to take and carry away
the said goods and chattels for the purpose aforesaid, and
«is he lawfully, etc., which are the same supposed trespasses, etc.

The plaintiff joined issue on the traverse; and, as to the
second plea to the new assignment, new assigned again,
that he brought his action, not for the trespasses in the
introductory part of the second plea to the said new assignment mentioned, etc., but for that defendant, on the several
days and times in the declaration and in the said new as-

signment in that behalf mentioned, with force and arms,
etc., broke to pieces, damaged, and spoiled the locks, bolts,
staples, and hinges in the declaration mentioned, which
said locks, bolts, staples and hinges were appertaining, belonging, and fixed to the said outer door of the said dwelling house in the declaration and in the said new assignment mentioned, and wherewith the same was fastened, in
manner and form as plaintiff hath above thereof in his
declaration, etc., complained, which said several trespasses
lastly new assigned are other and different trespasses than
the- said trespasses in the said second plea to the said new
assignment mentioned, etc.
To this second new assignment, the defendant pleaded,
first, not guilty -. secondly, as to breaking, etc., one lock, one
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bolt, and one staple, parcel of the locks, bolts, and staples
in the said last new assignment mentioned, and as is therein
alleged, that the said fieri facias having so issued, and been
so delivered to defendant, being sheriff, as in the said
second plea is mentioned, and defendant having peaceably
and quietly entered into the said dwelling house in which,
to seize and take in execution the goods and chattels of
etc.^
plaintiff in the second plea mentioned, in the manner and
for the purpose therein also mentioned, defendant, at the
said times when, etc., did seize the said goods and chattels,
as in that plea is alleged, under and by virtue of the said
writ; and, because the outer door of and belonging to the
said dwelling house in which, etc., at the said time when,
etc., in the last new assignment mentioned, was shut and
fastened with the said one lock, one bolt, and one staple, in
the introductory part of this plea mentioned, so that defendant, so being in the said dwelling house in which, etc.,
and having so seized, etc., the said goods and chattels as
aforesaid, could not take and carry away the said goods
and chattels in order to levy or execute the said writ, without opening the said outer door, nor could defendant, upon
that occasion open the said outer door so being fastened
as aforesaid, for the purpose last aforesaid, without a little
breaking, etc., the said last mentioned lock, bolt, and staple,
and because neither plaintiff nor any other person on his
behalf was in the said dwelling house at the said time when,
etc., so that defendant could request plaintiff or such other
person to open the said outer door, defendant, so being in
the said house as aforesaid, at the said time when, etc., and
for the purpose last aforesaid, did open the said outer door,
and, in so doing, did necessarily and unavoidably a little
break, etc., the said last mentioned lock, bolt, and staple,
then appertaining and belonging to the said outer door, and
wherewith the same was so fastened as aforesaid, doing no
unnecessary damage, etc., and as he lawfully, etc., which are
the said supposed trespasses, etc., and whereof plaintiff
hath above by his said last new assignment complained, etc.
The plaintiff joined issue on the traverse ; and, as to the
rest of the plea demurred, assigning for cause that defendant acknowledged the breaking to pieces, etc., one lock, one
bolt, and one staple, appertaining, belonging, and fixed on
the outer door of the dwelling house of plaintiff, and wherewith the same was fastened, as in the declaration and in
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the second new assignment alleged, and attempted to justify the same breaking, etc., under the execution of a writ
of fieri facias directed to the sheriff, etc. Joinder in de-

murrer.

J.,

in this term (January 31st), deof
the court. After going through'
livered
the pleadings his lordship said :
Upon this state of the pleading, it appears that the defendant, in his plea to the declaration, has justified breaking and entering the house, and seizing the goods, under a
writ of fieri facias. He does not allege in the plea that the
outer door was open, which is generally necessary; but
he says that he was lawfully in a part of the house in the
occupation of a lodger; and, if the communication between
the part of the house occupied by the lodger and the rest
of the house should be in the nature of an outer door for
the protection of the plaintiff's house, there is an averment
in the plea that the communication between the two was
open, and therefore the entry into the part occupied by the
plaintiff was authorized. The plaintiff, in answer to this,
says the matters justified in the plea are not what he complains of; but he says he brought his action, not for that,
LoBD

Denman,

C.

the judgment

but for breaking the outer door, and entering the house on
other occasions, and at other times, and in different parts
of the house. The defendant's answer to this new assignment is what has been already stated ; that, in order to take
the goods out of the house, it was necessary to open the
outer door; and, as neither the plaintiff nor anybody on
his behalf was there, so as a request could be made to
The plaintiff, in answer, says, by
them, he opened it.
another new assignment, that he did not bring his action
for that, but for breaking the locks, bolts, staples, and
hi'nges of the outer door.
It is to be observed that, in the first new assignment, the
plaintiff says nothing about the locks, bolts, staples and
hinges; and, as the plaintiff has in that new assignment
confined his complaint to breaking the outer door, and
breaking and entering the house, he cannot carry his second
new assig-nment beyond the first new assignment. A question may at first appear to arise, whether this second new
assignment is not bad altogether: but we think not, because, undar the complaint of breaking the outer door, the
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etc.,

Then the defendant, in answer to this, pleads as before
stated : so that the general question, whether a sheriff who
has seized goods under a fieri facias has a right to break
an outer door to take them out of the house, when there is
nobody of whom to request that the door may be opened,
would not appear to arise; for the plaintiff, by his second
new assignment abandons that complaint, and the only
question on this record would now appear to be, whether
he has a right to break the lock, bolt, and staple of the outer
door to take out the goods. But, though the plaintiff has
abandoned the general complaint of breaking the outer
door of the house, yet, under the objection he makes as to
breaking the lock, bolt and staple, he may contend that the
sheriff had no right to break the outer door; and, though
he has abandoned the general breaking open the door, he
has not admitted, in the pleadings, as he might have been
held to do if he had pleaded over in answer to the defendant's pleading; but here his pleading over is that the defendant has not given any answer to what the plaintiff
means to complain of, and that he has mistaken the nature
of the plaintiff's complaint, and that it ought to be considered in the same light as if there was a nolle prosequi
as to the whole of the trespasses except breaking the lock,
bolt, and staple of the outer door ; and, as to that, we think
that he may stand in the same situation as if his declaration
had been originally confined to the mere act of breaking
the lock, bolt, and staple of an outer door of the house.
It appears to us that, on the allegations on this record
which are not denied, the sheriff had a right to break open
the outer door, and to break the lock, bolt, and staple affixed
to it. The sheriff shews a lawful entry into the house, and
a lawful seizure of the goods; and, in his plea to the first
new assignment, he says that he could not take the goods
out of the house without opening the outer door; the particular door therefore is identified, so that it cannot be
said there were any other doors, or any other mode of getting the goods out Then what was the sheriff to do? The
goods could not be kept forever lq the house; and neither
the plaintiff, nor anybody else, was there so that he could
request them to open the door, and there was nothing else
to be done but to open it himself; and he says that he did
c. L. p.— 44
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no unnecessary damage; and then, as to the complaint of
l)reaking the lock, bolt, and staple, that he could not open
the outer door without breaking, damaging, and spoiling
them; and as to that also he alleges the absence of the
plaintiff and every other person to whom he could make a
request; and therefore, as to that also, which is now the
only cause of complaint, he appears to be justified as a matter of necessity in order to get the goods out to execute the

writ.

•

•

•

Upon the whole of the case, we are of opinion that there

should be judgment for the defendant.

Judgment for defendant!"*

"A

new assignment may be made in most actions, whether in form
contractu or ex delicto, but it more frequently occurs in trespass; and
ip replevin, as the plaintiff must show the place in certain where the taking
was, it is said there can be no new assignment as to the place.
in an
action of assumpsit for goods sold, the defendant has pleaded a judgment
recovered, and in fact the plaintiff has obtained a judgment
in another
action, though for different goods and causes of action, the plaintiff ought
not to reply nul tiel record, but should new assign that his present action
So if
is brought for the nonperformance of other and different promises.
in ease for the publication of a libel, without mentioning the particular
person to whom it was published, the defendant has pleaded that he published it lawfully, as to members of a committee of the house of commons,
to other persons not members
and the plaintiff proceeds for a publication
of the committee, he should reply or rather new assign lueli illegid publica70.

ex

If

tim."
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