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(Read In re CawleyIs Estate. p. 82.nuprn.)

In re DIEZIS WILL.

1 person in case

Court of Appeals of New York.

Nov. 12, 1872.

Appeal from supreme court, general term,
.
second department.
Proceedings by Ursula Diez before the sur
rogate of New York county for the probate
The
of an alleged will of Frederick Diez.
citizen of New
testator was a naturalized
York state, domiciled in New York city. He
went to Germany in May, 1868, and died at
Pre
Southofen, Bavaria, November 1, 1868.
vious to his death the following instrument
was executed:

of a death.

(IIL) Also all for

concerning .the hereditary
succession which may have been made by
.
us singly, or with the consent of both, how
ever and wherever made, between the liv-ing, or for the case of death, are hereby set
and declared null and void.
(IV.) We
‘aside
desire that a ﬁrst exempliﬁed copy of the
, foregoing matrimonial and also testamentary
7agreement be delivered to us, and we will
incurred jointly.’
bear (V.) the expenses
l Hereupon the present instrument was drawn
up by special request of the parties, and aft
er it had been read to them in the presence
of the two abovenamed witnesses. and after
1their attention had been called to all such
legal relations as might possibly stand in the
way of such a contract. and after being ap
|
proved by them, it was ratiﬁed to the full
contents of it, and signed by them, by the
two witnesses, and by myself, the under
signed royal notary.
“Mark of Mr. Frederick Diez. who
is unable to write on account of
X
great weakness; wherefore the two
witnesses have subscribed for him.
l'Ursula Diez.
"L. Stich, Physician.
"Max Mathes.
mer

(50 N. Y. as.)
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“Matrimonial and also testamentary agree
ment: G. K. N.. 898. This day, Sunday, No
vember 1st, 1868, (one thousand eight hun
at eleven a. m., ap
dred and sixty-eight,)
peared before me, Francis Xaver Malor, roy
al notary at S_outhofen, in the house No. so
at Southofen,
Iwhither I went at once, ac
cording to the request of the parties.
(1)
Mr. Frederick Diez,
The hotel proprietor,
from New York, in the United States of
America, at present being in Southofen, who,
although lying in bed in an upper room in
the abovenamed house. suffering
from a
complaint in the stomach and very weak, is ‘
,
“Franz Xaver Malor,
in full possession of his mental faculties,
"Royal Notary."
i [L. 8.]
and therefore must be deemed fully compe~
This instrument was offered for probate
tent to make dispositions,
whereof I have
convinced myself by conversation with him. by Ursula Diez, the widow of deceased.
ik’robate was contested by Christian Supp, a
(2) His wife, Mrs. Ursula Diez, born Trunk.
.
of the same place.
Lastly, (3) the two inr residuary legatee under a former will. Con
from a decree admitting
partial witnesses, whose presence had been testant appealed
the will to probate.
The general term of the
especially
requested. and who, after exam
ination, have been found free of all excep iﬁrst department sent the case to the second
tkmkm) The practicing physician, Dr. Le0n_ department, where the decree of the surro
nrd Stich. of Southofen;
and (b) the mer- gate was aﬂirmed- and contestant appealed
this court.
chant, Mr. Max Mathes, of Southofen;
both
of the latter
am personally
acquainted| H. P. Townsend, for contestant and ap
with as to name, occupation, and residence, fpellant. F. S. Stallknecht and Elial F. Hall,
while the name, occupation, and residence of for proponent and respondent.
the former two persons were only made
RAPALLO, J.
known to me by the two witnesses present.
The two ohjecAnd Mr. Frederick Diez and his wife, Mrs. ‘tions relied upon in the appellant’s points
Ursula Diez. requested me to reduce to writ- are—Firt. that, not being under seal, the in
ing and certify in my oﬁﬁcial capacity the strument
cannot be regarded as a will of
following: 'Matrimonial and also testament- real estate; and, second, that
is in form
my agreement:
will.
(I.) We have made, as yet, contract, and not
no conjoint disposition of any kind concern-l
The ﬁrst objection is wholly unfounded; a
ing the hereditary
succession
in case of seal is not required to a will of real or per
death.
The statute requires only tha
(11.) Inasmuch as we have. by joint sonal estate.
now
end.
the
our
be subscribed by
exertions,
possess on; acquiried
40; theJtestat\tzrntitt
an( nasmuc prroperty
as the offspr ng of
arm.
note.
Rev. St. p. 63,
our marriage,
our only child, Mary Diez,
The second objectionpresentsamore debat
has already, in the tenderest age, departed .able question.
The instrument is entitled,
that, upon ‘and refers to itself in one place as, a matri
this life,—we hereby determine
agreement, and in
the decease of one or the other of us, the monial and testamentary
surviving husband or wife shall receive the. another as a contract, and contains no ex
of its testamentary
declaratory
entire property of the one having died ﬁrst, pression
—that is to say, the existing jointly acquired character, except the words “testamentary
in the ﬁrst
property,—to his or her unconditionally, free, agreement,"
or. as translated
"contract of marriage and in
sole possession and sole ownership,
and shall deposition,
not be
pay over anything to any lheritance," and, in the third, "marriage and

‘
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These designations
inheritance
contract."
are not, however, conclusive as to the charac
That must be deter
ter of the instrument.
mined by the dispositions
which it makes.
Wills, p. 13; Ex parte Day, 1
1 Jarm.
Bradf. Sur. 482, and authorities there cited.
' These
dispositions are, in substance, that
Diez and his wife each declare that they
thereby determine that, upon the decease of
one or the other of them, the surviving hus
band or wife shall receive, unconditionally,
the entire property of the one having died
ﬁrst; and that all former dispositions con
cerning the hereditary succession, which may
have been made by either of the parties
singly, or with the consent of both, are an
nulled.
These provisions are preceded by a
declaration of the motives leading to such a
disposition of the property, which were that
it had been acquired by the joint exertions of
the parties, and that their only offspring had
in the tenderest age departed this life. It is
claimed that the fact that the property, up
on which the instrument~ was to operate, was
the product of the joint labor of the parties,
furnished a consideration for an agreement
between them that, on the death of either, it
should belong to the survivor, and that the
instrument in question was such an agree
The distinguishing
‘ment, and not a will.
feature of a will i that it is not to take
effect except upon the death of the testator.
,An instrument which is to operate in the
lifetime of the donor, and to pass an inter
est in the property before his death, even
‘though its absolute enjoyment by the donee
till after the death of the
postponed
ibe
donor, or even though it be contingent upon
.
a the survivorship of the donee, is a deed or
But if the instru
contract, and not a will.
Ii
.ment is not to have any operation until after
‘death, then it is a will, notwithstanding
l
that it may have been executed in pursuance
of a previous promise or obligation appear
i
ing upon its face.
Testing the document now before us by

this rule, we think that it was the will of
that one of theI signers who should ﬁrst die;
that it did not purport to convey any pres
ent estate or interest in the property, or to
deprive either of the parties of the absolute
power of disposition of his or her own prop
erty, during his or her life, but was an ar
rangement testamentary in its character, and
not intended
to operate except upon the
death of one of the parties, and then only
as expressive of the intention of the one dy~
ing as to the posthumous destination of his
or her property.
It does not use words of
grant or mutual contract, but states that the
parties have determined that, upon the death
of either, the survivor shall receive the en
tire property.
The reasons given for this
determination
do not necessarily make it a
contract.
The fact that by the same instru
ment the husband and wife devised recip
rocally to each other, or, in other words,
that it was a mutual will, does not deprive
it of validity. There is no just objection to
such a form of testating.
The instrument
operates as the separate will of whoever dies
Here, the husband having died ﬁrst,
ﬁrst.
it can be proved as his will, and the eﬂicacy
of his dispositions is in no way impaired by
which, if
those portions of the instrument
the wife had died ﬁrst, would have consti
tuted her will, but which have now become
inoperative.
The result is precisely the same
had been
as if like reciprocal dispositions
made by the husband and wife by means of
The combining of
two separate instruments.
dispositions
in one instru
such reciprocal
ment is sanctioned-by several authorities.
Ex parte Day, 1 Bradf. Sur. 476; Lewis v.
Scoﬁeid, 26 Conn. 452; Evans v. Smith, 28
Ga. 98; 1 Redf. Wills, 182; Rogers, Appel
lants, 11 Me. 303; In re Stracey, Deane & S.
6; In re Lovegrove, 2 Swab. a T. 453; Du
four v. Pereira, 1 Dick. 419; 2 Harg. State

Tr. 310, 311.
The order should be aﬂirmed,
All concur. Order aﬁﬁrmed.

with costs.
.
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should revoke or cancel the instrument,
or
any part of it, without the consent of the
(39 Ohio St. 639.)
Moreover, subsequently to the death
other.
Supreme Court of Ohio.
J‘an. Term, 1884.
of Mrs. Walker, Walker, in violation of the
agreement, conveyed to others portions
o1!
Error to district court, Hocking county.
The majority held that
Agnes Harper and Penrose Harper, sisters his lands so devised.
will, and
domiciled in Hocking county, each owning the instrument was not valid as a
that
the
remedy
legatees.
of
the
devisees
and
personal property, and being owners as ten
if they had any, was in equity to enforce the
ants in common of real estate in that county,
'
signed the following instrument, dated April agreement.
Assuming, as we should,—more than 20
"We, Agnes Harper and Penrose
17, 1862:
having elapsed since the case was de
Harper, of the county of Hocking, in the years
state of Ohio, do make and publish this, our cided,—that the instrument received the prop
er construction, we are not disposed to ques
last will and testament, in manner and form
But it is said, in the opin
following; that is to say: First, it is our tion the decision.
ion,
policy
that
the
of the state, as indicated
expenses
and
all
our
will that our funeral
just debts be ﬁrst fully paid; second, that in our legislation, is opposed to joint wills;
all of our property, both real and personal, and attention is directed to the language
of the wills act, which it is said plainly refers
go to James Bette and John Drue Betts and
to an instrument to be executed by one per
forever;
lastly,
hereby consti
their
heirs
we
l
only.
It will be seen, however, that our
tute James Betts to be executor of this, our son
peculiar in this respect. The
statute
is
not
revoking
testament,
and
annul
last will and
ling all former wills by us made, and ratify provisions of the English statutes and the
statutes of the various states upon the sub
ing and conﬁrming this, and no other, to be
ject
are precisely similar to our own; and
This
instru
our last will and testament."
the conclusion that they indicate a policy
ment was subscribed at the time of its execu
that two or more persons may not unite in
tion by two witnesses in due form; and Ag
the same instrument
in making their wills,
nes having died in 1872, and Penrose in 1874,
whatever the form of the instrument may be,
the instrument was admitted to probate in
is only reached by a rigid, and, as we think,
the probate court of Hocking county, as their
altogether
unwarranted,
adherence
to the
will, in April, 1875. In September, 1875, the
mere letter of the statute.
The provisions
heirs at law of Agnes Harper and Penrose
Harper ﬁled a petition in the court of com of the statute relating to the execution of
similar, and yet nobody has ever
mon pleas of Hocking county, against James deeds are
any number 01! persons having
Betts and John D. Betts, to set the will aside. doubted that
0n the trial of the issue in the district court, an interest in property may join in an in
strument conveying it.
to which the cause was appealed. the court
The case before us is unlike the case of
charged the jury, in effect, that the will, be
Agnes Harper and Pen
Walker
v. Walker.
void;
charge
the
de
to
which
was
ing joint.
A verdict having rose Harper were each the owner of personal
endants below excepted.
property, and they were owners as tenants
een returned in accordance with .the charge,
in common of real estate. Each desired to
setting
the
will
aside.
judgment was rendered
bequeath her personal
to James
property
James Betts and John D. Betts ﬁled this peti
Betts and John D. Betts, and each desired to
tion in error.
devise to them her individual share of the
M. A. Daugherty and J. R. Grogan, for real estate. They could unquestionably have
plaintiffs in error. J. H. Collins, for defend
done this by two instruments, but they could
ant in error.
by one.
do it as effectually
This instrument
was, in eﬁ'ect, the separate will of each.
OKEY, J. The construction placed by the Either could have revoked it so far as it
majority of the court in Walker v. Walker, was her will. On the death of Agnes, in
there in 1872, the instrument might have been admit
14 Ohio St. 157, on the instrument
question, viewed in the light 01’ the facts ex ted to probate as her will; and in 1874 it
isting at the time of its execution, was that i might have been admitted to probate as the
but in 1875 it was properly
the alleged will should be regarded as simply; will of Penrose;
a compact, joint in form and substance, be
The
admitted to probate as the will of both.
tween Walker and his wife, to treat their authorities, it will be seen, are in some con
several estates as one estate, and jointly dis-. ﬂict; but the view we have stated is support
pose of it as such among the objects of their ed by reason and the manifest weight of au
Ex parte Day, 1 Bradf. Sur. 481;
bounty; that it was a matter of negotiation
thority.
between them, and the disposition which each Diez’s Will, 50 N. Y. 88; Mosser v. Mosser,
made of his or her property was inﬂuenced
I2 Ala. 551; Schumaker v. Schmidt, 44 Ala.
and modiﬁed by the disposition made of the. 454; Wyche v. Clapp, 43 Tex. 544; March v.
property of the other; that each devise and Huyter, 50 Tex. 243; Breathitt v. Whittaker,
bequest was, in fact, made in consideration
Lewis v. Scoﬁeld, 26 Conn.
8 B. Mon. 530;
of each and all the rest; and that it was part 452; Evans v. Smith, 28 Ga. 98; In re Stra
ot the compact that neither of the parties1 cey, 1 Doct. & Stud. 6, 1 Jur. (N. S.) 1177;
v.
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1 Swab.
& T. 144;
Re Love
grove, 2 Swab. 6: T. 453, 8 Jur. (N. S.) 442;
and see Denyssen v. Mostert, L. R. 4 P. C
236, 8 Moore, P. C. (N- S.) 502:
Gould v.

Re Raine,

WILIS. ETC.

Mansﬁeld, 103 Mass. 408; Clayton v. Liver
man, 2 Dev. & B. 558; Hershy v. Clark, 35

Ark. 17, 23.
Judgment reversed.
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to pay him a sum of money if he will do a
particular act, and B. does the act, the protu
ise thereupon becomes binding, although B.,
Suf at the time of the promise, does not engage
Supreme Judicial Court of Massachusetts.
Sept. 19, 1887.
folk.
to do the act." This doctrine was quoted
On exceptions from superior court.
with approval in Gardner v. Webber, 17 Pick.
Action of contract by Darius Wellington 407, 413, and in Bernstein v. Lans, 104 Mass.
against John V. Apthorp, as administrator 214, 216; and it is also aﬂirmed in Goward
with the will annexed of the estate of Mary v. Waters, 98 Mass. 596.
In Cottage Street
Chism, deceased, upon an agreement, as the Church v. Kendall, 121 Mass. 528, 530, it
was
plaintiff alleged, made by her with the plain held that “where one promlsw to pay another
tiff on or about May 23, 1878, to bequeath to a certain sum of money for doing a particular
him, by her last will, the sum of $5,000, and thing, which is to be done before the money
pay his expenses of a journey to California is paid, and the promisee does the thing upon
and Nevada in accompanying her there in the the faith of the promise, the promise, which
fall of 1878; and also, uponan account an was before but a mere revocable offer, them
nexed, for services in managing her property.
by becomes a complete contract, upon__g__conin accompanying her to California and Neva
sideration moving from the promises-to the
da, and for cash paid as expenses on said promisor;
as in the ordinary case of the oiIer
Hearing in the superior court for Suf of a. reward." See, also, Paige v. Parker, 8
visit.
folk county, before Bacon, J., before whom Gray, 211, 213; Hubbard v. Coolidge, 1 Metc.
it appeared that plaintiff, after returning (Mass.) 84; Todd v. Weber, 95 N. Y. 181, 192;
from the visit to California and Nevada, mar. Miller v. McKenzie, 1d. 575, 579.
It is there
ried without the knowledge of testatrix, and ,fore in law competent for a valid oral con
marriage
she re~ tract to be made to leave a certain sum of
that when she heard of such
voked a prior will leaving plaintiff $5,000,
money by will to a particular person, in con

WELLINGTON

v.

(145 Mass. 69, 13 N.

I

APTHORP.

85

E. Rep.

(

10.)

and made a new one leaving him nothlng
sidcratlon of services thereafter to be render
The court fmmd for the defendant' and, up’: ed by the promisee to the promisor, provided
reported tne casel such services are in fact thereafter rendered
on the plaintiff excepting,
of the supreme judicial and accepted in pursuance of such contract,
for the determination
court.
.although the prornisee did not bind himself
.

J.

T.

Patton, for plaintiff.
Homer, for defendant.

S.

J.

ALLEN, J.

A. M. Howe and

It

’

in advance to render them. The performance
of the consideration renders the contract bind
ing. and gives a right of action upon it.
The objection mostly relied on by ‘the de
fendant in the present case is that the audi

is not contended, on ne
that a contract, found
consideration,
to make a torIs report does not conclusively show such
ed on a suﬂicient
The
upon such a consideration.
a contract,
certain provision by will for a particular per
The contrary is well auditor does not in terms, as he might prop
son, is invalid in law.
settled. Jenkins v. Stetson, 9 Allen, 128, 132; erly have done, make any speciﬁc ﬁnding
Parker v. Coburn, 10 Allen, 82; Canada v. upon the question whether there was such
Canada, 6 Cash. 15; Parsell v. Stryker, 41 N. a contract; but he states the facts in detail
Y. 480; Thompson v. Stevens, 71 Pa. St. 161; upon which he considered that question to
Updike v. Ten Broeck, 32 N. J. Law, 105: rest, and leaves the determination of it to the
court.
Caviness v. Rushton, 101 1nd. 500.
The detailed facts stated by the au
Nor is it contended that a contract to leave ditor are not controverted, and the evidence
upon which they were found is not before us.
{a certain amount of money by will to a par
These facts are therefore to be taken as they
'ticular person, though oral, is open to objec
tion under the statute of frauds.
It is not a stand, with no further explanation than is
Looking at
contract for the sale of lands, or of goods: aﬂIorded by the circumstances.
them in this manner, it is to be determined
and it may be performed within a year. Pe
ters 7. \Vestborough,
19 Pick. 364; Fenton whether, on the whole, there is enough clearly
v. limblers, 3 Burrows, 1278;
Ridley v. Rid and decisively to show that there was a con
ley, 34 Beav. 478; Kent v. Kent, 62 N. Y. tract, so that the judge who heard the case
560; Bell v. Hewitt, 24 Ind. 280; Wallace v. could not properly ﬁnd the contrary; in other
Long, 105 Ind. 522, 5 N. E. Rep. 666.
Such words. whether it appears there was a prom
a contract differs essentially from a contract ise by the defendant’s testator suﬂiciently
to devise all one’s property, real and personal.
deﬁnite to be enforced, and made with the
understanding
which comes within the statute of frauds.
and intention that she would
Gould v. Mansﬁeld, 103 Mass. 408.
The ob be legally bound thereby.
A promise made
ligation of such a contract is not impaired,
with an understood intention that it is not to
though the consideration
is to arise wholly be legally binding, but only expressive of a
or in part in the future, and though the per
present intention, is not a contract.
Thrus
son to whom the promise is made is under ton v. Thornton,
1 Cash. 89;
Chit. Comm.
no mutual,
binding obligation on his part. (11th Amer. Ed.) 12, 13.
In Train v. Gold, 5 Pick. 350, 385, it was said I. Ordinarily, when there is a distinct prom
by Mr. Justice Wilde that "if A. promises to B. ise for a suﬂiclent consideration to do a par
C.

half

0’.' the defendant,

‘A
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ticular thing, such promise is to

be consider
unless there is something m
the subject of the promise, or in the circum
stances, to repel that assumption.
But each
case must be examined in the light of its
own circumstances.
In the present case it
appears that the plaintiff was the brother-inlaw of the defendant’s testator, who was an
unmarried woman,I that he was early in the
habit of advising with her about her business
affairs, and not at the outset, if ever, in the
expectation
of being paid directly for his
Nevertheless, there soon came to
services.
be a recognition on her part that the plain
tifff’s services were valuable in a money sense,
and an intention to pay him for them in some
By his advice, in 1866, she bought
form.
real estate on Chauncy street, and sold it
again in 1868, at a proﬁt of $10,000, the sale
being advised and negotiated by him. Prior
to the sale, she told him that, if such proﬁt
should be made, he should have onehalf or a
part of it.
In fact, nothing was paid to him
at this time, but it appears that she already
putting the relation between
contemplated
them on a business basis; and shortly after
wards she told him that, if he would go on
and act as her agent and adviser respecting
her investments, she would make a will giv
ing his wife $5,000; and, in the event of his
wife’s dying before him, she would then, by a
new will or codicil, bequeath the legacy of
$5,000 to him.
He assented to this, and she
made her will accordingly, bequeathing $5,000
to his wife. All this savored of a business ar
rangement.
The sum mentioned was not
greater than she had talked of paying to him,
as a part of the proﬁts on the sale of the
Chauncy street real estate; indeed, not so
great, for that was to be payable ln-1868,
while the bequest would not be payable till
after her death. In 1868 another purchase
was made of rail estate, which was sold at a
proﬁt in 1869. In 1869 he admitted her to
share in a purchase of real estate on Bedford
street, which he had intended to make on his
own account; the whole of the money was
furnished by her; and in 1873 and 1874 the
estate was sold at a proﬁt of between $4,000
and $5,000, over and above the allowance to
her of 7 per cent. interest on the purchase
money, and this proﬁt was equally divided
between them. In 1876 a purchase was made
of real estate on Mt. Vernon street. All of
these purchases and sales were negotiated
and advised by the plaintiff, and were made
solely upon his judgment.
Such were the relations of the parties up to
She had paid him nothing for his serv
1878.
ices; but her will, bequeathing $5,000 to his
wife, had stood during all this time according
to the understanding
between them in 1868.
Nothing had been said or done to vary the
effect of her promise to bequeath the legacy
of $5,000 to him, in the event of his wife’s
dying before him. In 1878 a new arrange
ment was made.
The plaintiffIs wife was fa
ed as a contract,

\

tally ill, and died in June of that year. A
few weeks before her death, and when it had

become apparent that she was fatally ill, the
defendant’s testator told the plaintiff that she
desired to visit California, and a brother, who
resided in Nevada, and, if he would accom
pany her there in the fall of that year, she,
in consideration of his so accompanying her,
and of the services he had rendered and might
thereafter render her respecting the manage
ment of her property, would make a will giv
ing him $5,000, and pay the expenses of the
journey.
The plaintiff assented thereto, and
in May or June of that year she destroyed
the will then existing, and executed a new
one, wherein she gave to him a legacy of
According to the terms of what she
$5.000.
had proposed in 1868, she was, by a new
will or codicil, to bequeath to him the legacy
of $5,000, in the event of which was now at
hand, if he would go on and act as her agent
and adviser respecting her investments.
This
he had done up to that time.
She now pro
posed to him that she would make a will
giving him $5,000 in consideration of his ac
companying
her to California and Nevada.
and of the services he had rendered
and
might thereafter render to her.
There was
no stipulation binding him to render such
services for any particular length of time in
the future.
The most that could fairly be
implied is that he should render them as re
quested, and as long as he should be able to
do so.
Her proposition appears to have been
intended as in the nature of business.
The
relations between the parties‘ in the past had
not been merely those of kindness and volun
tary aid. The services which he had already
rendered were substantial, and of a business
They did not consist merely of
character.
advice. but he appears to have taken, to a
large extent, the responsible charge of her
business matters, and to have conducted them
successfully.
In addition to continuing such
services, he was now asked to accompany
her to California, which he did, in the fall
of 1878 and the winter following,—a trip of
several months.
She proceeded at once to
act upon his acceptance of her proposition,
and made a new will accordingly.
This new
will remained unrevoked for two and a. half
years.
In view of all these circumstances,
it seems to us that, upon a just construction
of the auditor’s report, there is not enough
to repel the ordinary
assumption
that the
promise of the defendant’s testatrix was a
contract, which, when made, was intended
and understood by both parties to be bindiuﬂ1
upon her.
The present case materially differs in its
facts from Maddison v. Alderson, 8 App. (388
-i67, 5 Exch. Div. 293, and 7 Q. B. Div. 174
In that case doubt was expressed whether
there was a contract, but the question was
not ﬁnally determined.
It depended in part
upon a review of testimony, which is not
fully reported.
The terms of the allei;ed
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promise and consideration dlﬂfered from those “and then and thereafter in all respects com
in the case before us in certain respects, plied with and fulﬁlled the aforesaid agree
But ment."
which might be _1’o1Lnd_to‘be.material.
It is also suggested in behalf of the de
the decision in that case turned ﬁnally upon
the question whether, assuming a contract, it fendant that, even assuming a contract, it
had

been shown

that there had been a part

performance sufﬁcient to take it out of the
statute of frauds, and it was held-in the nega
tive.
Upon the auditor’s report in the present
case, we must now assume that the whole
consideration stipulated for was performed
by the plaintiff, and that it was suﬂicient.
It is expressly found that his advice was val
uable, -and his management judicious, being
given and rendered whenever requested or
required; that he has received no compensa
tion therefor, except as stated, respecting the
division of the proﬁts arising on the sale of
the Bedford street real estate: that in the
fall of 1878 and the winter following he ac
companied her to Nevada and California,

was not proved to be a contract to make a
will which should not be revoked. But, look
ing at the language used in the light of tin
circumstances existing and preceding, so nar
row a construction of the contract is not per
missible.
The substance of it was that she
would bequeath to him the sum mentioned.
An instrument effectual as a will was clearly
contemplated; otherwise the promise was but

illusory.

The result is, in the opinion of a majority
of the court, that the plaintilif is entitled to
judgment for the sum of $5,000, and interest,
in addition to the amount found at the trial.
The defendant’s exceptions are overruled, and
the plaintiff’s exceptions are sustained.
Or
dered accordingly.

