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RUNYON, Ch. The bill states that John
B. Miller, deceased, late of Madison, in the
county of Morris, made and entered into a
in writing with Jehiel K.
valid contract
Hoyt upon the twenty-fifth of April, 1872,
for the sale and conveyance by him to the
latter, or to such company of individuals as
might be named by him, (Hoyt,) certain land
therein mentioned for the price of $800 an
acre; and that on or about the tenth of
June following he made another like agreement in writing with Hoyt for the conveyance to him, his heirs and assigns, or to
such person or persons as he might designate, of the same property, on or before the
then next, for the
first day of September
price of $39,392, to be paid, and which- Hoyt
thereby stipulated to pay, as follows:
$100
and
upon the execution
of the agreement,
$4,900 on the delivery of the deed,— the balance, $34,392, to be secured by the bond of
the grantee or grantees,
and his or their
mortgage of the property; that the time for
the delivery of the deed was, by another
agreement in writing, made on the twentieth
of August, 1872, between
Miller and Hoyt,
extended to the first day of October then
next; that Miller died September
3, 1872,
intestate, leaving a widow and a son, the
defendant David L. MiUer, who was his only
heir at law; that letters of administration
of his estate were granted to Theodore little, October 1, 1872; that after the death of
John B. Miller, and on or about the twentyeighth of September, 1872, Hoyt notified David L. Miller that he would be ready to take
the deed, and carry out the agreement
on
his part on the first of October then next,
and requested Miller, as heir at law, to aeliver at that date a deed for the property, in
conformity
with the contract, to Henry B.
Reddish and Henry 0. Ohlen, whom he designated as grantees;
that David L. Miller
did not and never would convey the property, except upon condition that he should
1 receive the purchase money for his own use;
that the complainants are informed that
Reddish and Ohlen, on or about the first of
October, 1872, demanded of David L. Miller
that he convey the property to them by warranty deed, free from any dower of his wife,
and from the dower of the widow of his
father, and from the lien of certain judgments which were of record against him,
David L. Miller, and tendered the money and
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bond and mortgage, but he would not comply witty the request; that neither David L.
Miller, nor Hoyt, Reddish, or Ohlen, ever
requested the widow to release her dower to
Reddish and Ohlen; that she never refused
to release it to them, but was at all times
ready to release it upon condition that the
purchase money should be paid, and secured
to be paid, to the administrator of John B.
Miller, and that David L. Miller was aware
of her readiness to release upon that condition; that on or about the thirteenth of December, 1872, the- widow wrote a letter to
her late husband's administrator in which
she said that she had expected to join with
her husband In the conveyance to the purchaser, but he died before any conveyance
was made; that she was still ready to do
all that she could to perform the agreement,
and was ready to release her dower on condition that the purchase money should be paid,
or secured to be paid, to the administrator,
and she offered to release her dower upon
those terms in case the administrator should
take judicial proceedings to compel specific
performance
of the agreement; that he did
bring suit to that end in this court in December, 1872; that in January
following the
widow died, and the complainants in this
suit were appointed administrators of her
estate; that in the suit brought by the administrator of John B. Miller specific performance was decreed, but the decree was, upon
appeal, reversed, so far as Hoyt and Reddish
and Ohlen, and the performance of the agreement by them, were conca:ned.
By the decree of the court of errors and
appeals the bill was dismissed as to those
defendants, but was retained as to the others,
in order that the legal representatives
of the
VTidow might have an opportunity of raising,
by cross-bill, the question whether they have
any remedy against David L. Miller.
This
suit is brought accordingly by the administrators of Mrs. Miller against David L. Miller
and his wife, and his assignee in bankruptcy,
(he filed his petition in bankruptcy after the
decree for specific performance was entered,)
the administrator of John B. Miller, (he refused to bring the suit, or to join in it, or
to permit the complainants
to bring it in his
name,) and the administrators of a Judgment
creditor of David L. Miller.
The prayer of
the bill is that the land may be decreed to
be personal property, and may be sold under
the order of this court; that the proceeds of
the sale may go into the hands of the administrator of John B. Miller as personal property, to be administered and distributed by
him accordingly; that it may be decreed that
the complainants, as the legal representatives
of the widow, shall have her share thereof
according to law; and that. If necessary, it
may be decreed that David L. Miller's wife
has no dower in the property, and that the
judgment above mentioned is no lien upon the
None of the defendants
premises.
have answered except the assignee in bankruptcy.
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Upon a full and careful consideration of
the matter
reached the conclusion in the
suit for specific performance that the contract worked
conversion.
See Miller's
Adm'r v. Miller, supra.
The only new feature now presented is the fact that the appellate court has decided that specific performance ought not to have been decreed.
The reason for that conclusion has already
been stated.
It was not the invalidity of the
contract, nor any consideration which rendered the contract unenforceable in equity
at the death of John B. Miller, or at the time
fixed by the contract for completing the purchase.
The contract was one which, at the
time fixed by
for completing the purchase,
could have been enforced against the purchaser in equity, and
would have been enforced at that time on the application of the
heir, with the consent of the vridow, and she
was willing to johi him In enforcing
he
had been willing to secure to her her right
in the purchase money.
In equity he ought
a

it
if

it

it

(vendee

and mortgage decreed to be given, on account
of purchase money, were and should be personal assets in the hands of the administrator
of John B. Miller, and should be by him administered as personal property in due and
legal course of administration, and that he
should pay to the administrators of the widow
her distributive share thereof.
That decree
(it was made over 10 years ago) was not appealed from by David L. Miller.
The only question presented for decision is
whether, under the circumstances of the case,
the contract of sale worked an equitable conversion of the land into money at the death
of John B. Miller. That it would have done
so had the contract been enforced against the
is indisputable,
and is not denied.
But the answering defendant insists that the
failure to compel specific performance
prevents such result.
That failure, however,
was due, not to the invalidity of the contract, but to the fact that, because of the
length of time which had elapsed between
the time fixed by the contract (as extended)
for the completion of the purchase and the
making of the decree for specific performance,
was inequitable to require the vendee to complete the purchase, seeing that he
had tendered himself ready to comply with
the requirements of the contract on his part
at the time fixed, and that in the meantime
the property had fallen in value.
It may be
upon the
remarked that the noncompliance
part of the heir was not due to the widow.
She was never
She did not refuse to release.
asked to release.
On the thirteenth of December, 1872, she stated to her late husband's
administrator, by letter, that she was willing
to release in case he should take judicial proceedings to compel specific performance of
the contract.
It is proved that on the very
day on which, under the contract as extended, the deed was to be delivered, her attorney
stated to the attorney of Reddish and Ohlen
that she was willing to release upon such a
payment
as would secure her rights, by
W^hich was meant payment to her husband's
administrator, and not to David L. Miller.
A valid and binding contract of sale such
as
court of equity wlU specifically enforce

against an unwilling purchaser operates a^
a conversion.
The cases in which the court
has refused to decree that
contract for
sale works equitable conversion are those
In which the contract was such as equity
would not enforce.
The counsel for the answering defendant
insists that the decision in the case of Teneick v. Flagg, 29 N. J. Law, 25, is decisive
of the question under consideration,
and
adverse to the claim of the complainants.
But it is to be observed that that was anaction at law.
Mrs. Attie Teneick had
agreed to convey land to James Buckalew,
and had received part of the purchase money. He refused to accept the deed because of
the pendency
of an action of ejectment
brought against Mrs. Teneick by other parties to obtain possession «f the land. She
delivered a deed for the property to her
agent, to be delivered by him to Buckalew
upon the favorable termination of the actioB
of ejectment.
She died before the termination was reached.
By her death the action
of ejectment abated, and
was not renewed.
After her death her heirs conveyed the property to Buckalew In pursuance of her agreement, and the purchase money was paid ta
her administrators. The husband of one of
the heirs brought suit against the administrators to recover
share of the money.
The court held that he was entitled to recover, on the ground that on the death of
Mrs. Teneick the title descended to her
heirs; the deed held in escrow passing no
title, since the event on which
was to be
delivered to Buckalew did not happen in
the life-time of the grantor, and at her death
the deed ceased to have any validity. In
the decision of the case the difference between the equitable rule and the legal rule
was distinctly recognized by Justice Haines
in his opinion.
The cause was, of course, decided in the court of law upon the legal

I

By the decree In the above-mentioned suit,
brought by John B. Miller's administrator,
(Miller's Adm'r v. Miller, 25 N. J. Eq. 355;
S. C. on appeal, Reddish t. Miller's Adm'r,
27 N. J. Eq. 514,) in addition to decreeing
specific
performance.
It was decreed that
David L. Miller, at and ever since the death
of his father, had been, and at the date of
the decree was, seized of the property as a
trustee to and for the use of Reddish and
Ohlen, and not otherwise, and that David L.
Miller's wife was not, and had not been, entitled to any dower or right of dower in or
to the land, and that the judgment creditors
of David L. Miller were not entitled to any
lien to or claim upon or against the property
by virtue of their judgments, and also that
the moneys decreed to be paid, and the bond

it
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Equity regards that as
to hare enforced
The
done -which ought to have been done.
doctrine of conversion is a reasonable one.
In this case, John B. Miller had made a sale
of the property, -which, had he lived, he
■would have been able to enforce in equity,
he -would
and which it is to be presumed
He had sold the property
have enforced.
It should not be, and it is
at a high price.
not, in the po-wer of the heir to defeat the
right of the next of kin by his o-wn unwillBy force
/mgness to carry out the contract
j of the contract the vendor became in equity
/ trustee of the property for the vendee, and
I the latter became trustee of the purchase
V money for the former.
It has been held that
the equitable rights of the next of kin of the
vendor are not defeated, -where the vendee,
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by his laches, after the death of the vendor,
loses his right to specific performance, provided the contract -was enforceable in equity
at the death of the vendor. , Curre v. Bo-wyer, reported in a note to Farrar v. Earl of
Winterton, 5 Beav. 1. Where there is a con-'
tract for the sale of an estate, the estate is
in equity considered as converted into personalty from the time of the contract, although the purchaser has an election to purLa-wes v.
chase or not as he shall see fit.
Bennet 1 N. J. La-w, 167; Sugd. Vend. (8th
Am. Ed.) 187, and cases cited.
The sale in this case -worked an equitable
conversion of the land Into money, and the
-wldo-w -was entitled, accordingly, to a distributive share of the purchase money as part
of the personal property of her husband.
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CA-LDWELL,
Gen. John F. Wheless
died intestate and without issue, leaving
a widow, and numerouscollateralkindrtd.
The bill in this cause was filed for a partition of his lands, where that could be done,
and for nale and division of proceeds,
where partition in kind might not be pracher answer,
ticable. The widow, in
, claimed that the undivided interest
of her
husband in what is known as tbe"Baxter
Smith Tract" was not realty, but personal
I property, under the doctrine
of equitable
i conversion, and that it therefore belonged
to her, as distributee, and not to the heirs.
: The
chancellor
decided this question
against her, and she appealed.
No doctrine is more firmly fized in English and American jurisprudence than that
of equitable conversion, by which, under
circumstances,
real
estate
is
certain
treated, in equity, as personal property,
and personal estate as real property.
/Througli this doctrine, courts of equity
treat as land money directed to be emI
ployed in the purchase of land, and, as
I
; money, l,and directed to be sold and conVverted into money; and the direction upon
which the conversion arises may be made
by will, or by deed, settlement, or other
contract inter vivos. Adams, Eq. *185,
186; 1 PoraTEqmif: § 371; 2 Story, Eq.
Jur. § 790; 4 Araer. & Bng. Enc. Law, 127;

Amer. & Eng. Enc. Law, 664, 665. It was
early recognized in this state, (Stephenson
V. Yandle, 3 Hay w. [Tenn.] 109,) and has
since been applied in several cases upon
the construction of wills. McCormick v
Cantrell, 7 Yerg. 615; Williams v. Bradley,
7 Heisk. 58; Green v. Davidson, 4 Baxt.
448.
The difficulty which sometimes arises
in the application of the principle to a particular instrument lies, not in the subtlety
of the principle itself, but rather in ascertaining the intention of the maker from
the words employed. To operate as a conversion, <he direction that the form of the
property be changed must be imperative,
in the sense of being positive and unmistakable. If the intention, as gathered from
the whole instrument, be left in doubt, or
the direction allows the trustee to sell or
not, as he deems best, the courts are not
at liberty to say that a conversion has
taken place, but must deal with the property according to its actual form and character. 2 Story, Eq. Jur. § 1214.
Mr.
6

Pomeroy says: "No express declaration in
the instrument is needed that land shall
be treated as money, although not sold,
or that money shall be deemed laud, although not actually laid out in the purchase of land. The only essential requisite

is an absolute expression of an inteution f
that the land shall be sold, and turned into money, or that the money shall be ez-J
pended in the purchase of land. • • •
The true test, in all such cases, is a simple
one: Has the will or deed creating the
trust absolutely directed, or has the«ontract stipulated, that the real estate be
turned into personal, or the personal estate be turned into real?" 3 Pom. Eq.
Jur. § 1159. Again: "The whole scope
and meaning of the fundamental principle
underlying the doctrineare involved in the
existence of a duty resting upon the trustees or other parties to do the specified
act; for, unless the equitable right exIsts, tbere is no room for the operation of
the maxim, 'Equity regards that as done
whiuh ought to be done.' The rule is therefore firmly settled that, in order to work
a conversion while the property is yet actually unchanged in form, there must be a
clear and imperative direction in the will,
deed, or settlement, or a clear, imperative
agreement in the contract, to convert the
property; that is, to sell the land for
money, or to lay out the money in the purchase of land. If the act of converting—
that is, the act, itself, of selling the land,
or of laying out the money in land — is left
to the option, discretion, or choice of the
trustees, or other parties, then no equitable conversion will take place, been use
no duty to make the change rests upon
them. It is not essential, however, that
the direction should be express, in order
to be imperative.
It may. be necessarily
•
* • If by express language,
implied.
or by a reasonable construction of all its
terms, the instrument shows an intention
that the original form of the property
shall be changed, then a conversion necessarily takes place." Id. § 1160. To the
same effect are Wurt's Exr's v. Page, 19
Eq. 375; Ford v. Ford, 70 Wis. 19, 33
N.
N. W. Rep. 188; Hobson v. Hale, 95 N. Y.
588.
Numerous
other authorities, textbooks, and judicial decisions are at hand;
but they are, in the main, so harmonious,
and so entirely in accord with the fall
quotations just made from Mr Pomeroy,
that we forbear to make further citations
with respect to the character of direction
necessary to work the notional change,
and call the doctrine of equitable conversion into play. As a matter of some moment on the question of construction, it is
well to observe that unless the sale or
purchase contemplated
is expressly directed to be made at a specified timeinthe
future, or upon the happening of some
particular event, which may or may not
happen, the conversion
takes place, in
wills, as from the death of the testator;
and in deeds, and other Instruments inter vivos, as from the date of their execu-

J.

tion. 3 Pom. Eq. Jur. § 1162.
The instrument upon which the controversy arises in this cause is a deed, in the
following language: " We, Baxter Smith
and wife, Bettie G. Smith, • • • in
cousideratiou of the sum of $34,395.60, paid

/
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to be paid as hereinafter mentioned, have bargaint-d and sold, and do
J hereby transfer and convey, onto James
i H. Yarbri>ugh,in trust, as hereinafter mentioned, the following tract of land • • •
to haveand to hold, for himself and other
beneflciaries hereinafter named, in trust for
'. the following uses and purposes :
That is
to say, said tract of land has been j(>intly
purchased by James C. Warner, Percy
^ arner, John P. White, John F. Wheless,
B. F. Wilson, W. M. Grantland, Charles L.
H. YarRidley, Baxter Smith, and
brough, Li. H. Davis, and G. A. Maddux,—
the last three purchasing as a firm, under
thefirm name and style of I'arbro ugh, Maddux and Davis,— each paying and to pay
one tenth of the purchase money for said
land, as hereafter set out, except John P.
• • • Said
White, whopaystwotenths.
tract of land is conveyed to said J. H.
Yarbrongh, as trustee for said named purchasers, with power and authority to hold,
possess, and manage thesamein theirinterMt and behalf, and to sell and convey the
same, by deed in fee simple, upon the written direction of a majority in value of the
adult beneficial owners then living, upon
Buch terms and conditions as they may
direct, and to collect and divide the prosaid beneficiaries,
ceeds of sale among
their heirs, administrators, executors, and
assit^ns, as their several interests may appear. • • The aforesaid sura of $34,395.60
has been paid, and secured to be paid, as
follows: • * To secure the payment of
the promissory notes herein described, a
lien is expressly retained upon the share
or interest of the maker alone, and not
against the tract as a vrhole. In case
any of the beneficiaries herein named, in
order to preserve his or their ow^n title,
should have to pay and discharge for another any accruing taxes or other incumbrance or lien upon the whole property,
then, in that event, he or they shall have
a lieu upon the share or interest of the person who has failed to make such payment.
Should said J. H. Yarbrough desire to resign the trust herein given him,
'
he may do so, by and with the consent
and approval, in writing, of a majority
in value of the adult beneficiaries, owners,
named above, and appoint in liis room
and stead a new trustee, and clothe him
with like power and duties as those now
conferred on him, by a suitable deed of
conveyance in writing, to be recorded in
the register's office of Davidson county,
Tennessee."
Such are the material portions of the
instrument the court is called upon to construe in this case; and the inquiryis whetherthe land conveyed thereby is to be treated, in equity, as realty, or as personalty.
If as realty, the share of Gen. Wheless
passed to his heirs, under the statute of
descent; if as personalty, it went to his
widow, as sole distributee, sut)ject in either case, of course, to his debts.
A general view of the deed readily discloses a proposed speculation, entered into
by several persons jointly, — a syndicate
buying land to sell again. In furtherance
of the scheme a trustee was appointed,
and the land conveyed to him for the benefit of all the purchasers,— for each ofthpm
according to his interest.
The idea of a
. and eecurea
■

'
(

J.

'

H.& B.EQ.(2d Ed.)— 11
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resale, as the ultimate object of the enterprise, runs through the whole instrument.
It appears, from the nature of the transaction ; from the words conferring upon the
trustee power and authority "to sell,
* • • and collect and divide the proceeds;" and from the provision for appointment of a successor in case the trustee should resign.
That a partition in
kind should ever occur, or that the trust
should cease before a sale of the land and
division of its proceeds were fully accomThe
plished, was never contemplated.
land was bought to sell again, and a trustee was appointed as a part of the plan.
All this is clear; but it is entirely consistent with the proposition that the trust
w^as created merely as a cheaper and more
convenient method of preserving and conveying theland. More is required to make [
The fact ^
a case of equitable conversion.
of a contemplated resale is present in ev- /
ery purchase of land upon speculation ; /
and land purchased with such view is not^
converted into personalty by the mere appointment of a trustee to receive the title,
and as the agency through which the re-j
sale is to be accomplished for the owners.'
It is manifest that the paramount object
of the enterprise was a resale of the land
through the trustee, as representative of.
the beneficial owners, yet the deed does

not contain any imperative direction that
he shall sell; no absolute, unconditional
duty to sell is placed upon him. "The
equitable 'ought' " is not to be found in
the deed, either as a matter expressed or
to be necessarily implied. Not only does
it contain no positive direction that he
shall sell, but it, in reality, does not even
permit him to sell, upon his own motion.
His only power of sale is made to depend,

expressl.y, upon the direction of others.
He has no independent authority in that
respect. The words of the deed on this
point are; " With power and autliorit.y to
bold, possess, and manage the same in
their interest and behalf, and to sell and
convey the same, by deed in fee sin. pie, upon the written direction of a majority in
value of the adult beneficial owners then
living, upon such terms and conditions as
they may direct." This language imposes
upon the trustee no positive, unqualified
obligation to sell the land at all events.
At most, It but gives him authority to
sell at such time, and upon such terms and
conditions, as others may direct. In effect,
it but makes hira the instrumentalit.y
through which a majority of the beneficial
owners living at any given time may
make a sale. He has no right to sell without their written direction, and no authorit.v to demand or require such direc
tion at one time or another. It cannott be
be\
that a conversion was wrought by
creation ofa trust so passive as this on eis.
To meet the fact that the trustee has no
power to sell unless directed by a majority
of the adult beneficiaries to do so, it is
suggested that the beneficiaries themselves
are clothed with a trust, to the extent of
being empowered to direct when and how
the sale shall be made, and that they are
bound to give such direction.
Therecan
be no doubt that it was contemplated
beiipficiaries
that the
should at some time
give the trustee the required direction to

the\/
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sell the land, and that a duty was, to that
extent, indirectly devolved upon them ;
but that can hardly be said to have made
trustees of them, or to have magnified the
limited power of the real trustee into an
imperative obligation to convert the land
into money. The purchasers, though intending an ultimate sale, clearly had no
thought that the terms of the deed
changed the character of the property,
and converted the real estate into personlalty. That they intended the land to be
jheld as realty until actually sold and
(turned into money is manifest from the
jgeneral frame and terms of the deed, and
those parts of it retaining
j especially from
'separate liens in favor of the grantor, and
providing for a special lien in favor of
such beneficiaries as might be compelled
to pay taxes or discharge liens for others.
In the portion of the deed last referred to,
the interest of each of the several beneficiaries ia referred to as an interest in land,
as such, and provisions are made with reference thereto which would be inappropriate as applied to personalty. We are
of opinion that the deed shows upon its
face when considered as a whole, that the

land was conveyed to a trustee merely for
convenience, and to save expense and
trouble in the ultimate sale and conveyance, and that no conversion took place.
Gup attentfon has been called to the
very instructive and soundly reasoned

case of Orane v. Bolles, (N. J. Ch.) 24
Atl. Rep. 237, In which a conversion of
land into money was held to have occurred under direction contained in a will.
There are several points of similarity between that case and this one, and perhaps
as many important differences. The principles of law laid down in that case are
the same recognized and applied by us in
this one, the difference in result reached
being due to differencein purport of instruments construed.
Without stating the
aspects in which the two instruments
agree, or those in which they differ, we
are content with simply saying that the
court in that case said that the direction
for sale was "imperative," and did not
depend on the "request or consent" of the
testator's children, while in this case there
is no imperative direction to selU and the
power to sell does depend on the direction
of the beneficiaries.
Affirm the decree.
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C. Bainbridge Smith, for appellants.
na M. Van Cott, for respondents.

MILLER, J.

Josh-

The complaint in this action

demands an equitable partition or sale of
several pieces of land therein described, upon a portion of which was erected a hotel,
called the Pavilion Hotel, together with the
personal property, consisting of furniture in
said hotel, and that an account be taken of
and expenditures made by
the disbursements
the plaintiff, Augustus Prentice, for the benefit of and as additions to said property, and
that the share of the defendant, Mary Ann
Janssen, be charged upon the same and deducted from her portion of the proceeds of
the sale of the property. The land belonged
to Francis Blancard at the time of his decease in 1868, and the title is derived under
the provisions of his last will and testament.

The plaintiff, Augustus Prentice, holds threefourths, by conveyances
from' the residuary
legatees or their representatives, and the defendant, Mary Ann Janssen, the remaining
one-fourth.
The defendant last named has
Joined with the plaintiff in making leases of
the property since 1873; large sums have
been expended in making improvements by
the owners, and the rents have been received and applied in part, if not entirely, for
that purposa
The residuary clause in the will of Francis Blancard devised and bequeathed his
property to five of his children, among whom
were Francis H. Blancard and the defendant, Mary Ann Janssen.
It also authorized
Francis H. Blancard to carry on the hotel
business in the Pavilion Hotel, for the term
I
of five years, if he so desired, and the exj
: ecutors were empowered and directed, after
', the testator's death, to sell and convert into
; money all the real and personal property of
which he should be seized or possessed, including the hotel property, after the right
! of occupancy of his son had ceased, as they
should deem advisable, and divide the pro' ceeds
equally among the residuary legatees.
The son, Francis H., died before the testator, and no action was ever taken by the
executors to sell the property, and it remained undisposed
of, and was used and
regarded by the ovniers as real estate to
which they had titie. Only one of the executors,
the defendant,
Gerhard Janssen,
was living at the time of the commencement of this action, and he is made a party,
as the husband of the defendant, Mary Ann
Janssen, and does not by his answer claim
any rights as executor or that he is a proper
party as such.
The answers admitted that
plaintiff and the defendant, Mrs. Janssen,
owned the property as tenants in common.
We think that under the provisions cited

1G3

from the testator's will, the executors who
were donees of a power took no estate in
the lands as trustees, but merely a power la
trust to be executed for the purposes of distribution, according to the will, which was
liable to be defeated by a reconversion of
the property, which was made personal by
the will, into real estate.
The testator by the authority and direction to his executors to sell the real estate,
constructively converted the same into personal estate, and being thus converted, the
residuary legatees were entitied to take the
same as such and had a right at their election to reconvert into real estate. No distinct and positive act is required for such a
purpose, and the rule applicable to such a
case is that "in the reconversion of real estate a slight expression
of intention will
likewise be considered sufficient to demonstrate an election on the part of those absolutely entitled."
Lieigh & D. Conv. (5
Law Library), m. p. 168; Mutlow v. Bigg,
L. R., 1 Ch. Div. 385; 1 Jarm. Wills, 523 et
seq. The real estate was not disposed of
by the executors under the provisions contained in the wiU, and as there was no
lawful purpose for which a sale was absolutely required there was no obstacle to prevent a reconversion of the same by the parties in interest from personal into real esThis they elected to do by positive
tate.
and unequivocal acts. Three of the four
residuary interests were conveyed to thej
plaintiff, Augustus Prentice, and the defendant, Mary Ann Janssen, retained the other I
one-fourth. The whole has since been en- '
joyed, possessed and treated the same as real
estate.
This was done by the acquiescence
of the executors and all tie parties in interest, not only by possession, but by acts showing their Intention beyond any question.
In
Story, Eq. Jur. § 793, it is said that if land
is directed to be converted into money merely, the party entitied to the beneficial interest may if he elects so to do, prevent any
conversion of the property and hold it as it
This has been done by the residuary
is.
legatees here;
and as the lands were not 1
sold and disposed of by the executors, audi
no diversion made, the rule applies that the
person entitled to the money, being of law- 1
ful age, can elect to take the land, if thai
rights of others will not be affected by such 1
Hetzel v. Barber, 69 N. Y. 1, 11.
election.
No rights of other parties were Injured by
the election to reconvert;
and as threefourths of the residuary interests had been
sold and conveyed to the plaintiff by those
who were entitied to the proceeds of a sale,
if one had been made under the power, and
the owner of the remaining one-fourth had
assented to the reconversion,
by exercising
acts of ownership, and the purpose of the
power had become unattainable, the power
to sell became extinguished, and the plaintiff and defendant already named became
owners as tenants In common.
Hetzel t.
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Barber, supra; Garvey v. McDevitt, 72 N.
563.
Neither the will itself nor the surrounding circumstances evince in any way
that the testator intended not only to confer
a power of sale, but that the exercise of such
power would 'become absolutely necessary to
enable the executors to make lie distribution
required to the residuary legatees, within the
principle laid down in Crittenden v. Fairchild, 41 N. Y. 289, 292, which is relied upon
by the defendant's counsel.
The facts here
The
are far different from the case cited.
distribution was actually made and the purby the
pose of the will fully accomplished
of the personal estate into real
reconversion
estate by "the parties in interest, as is quite
obvious, and each of the legatees had received their full share as directed; thus rendering the exercise of the power of no avail.
It follows that the executors having only a
power to sell for the purpose of distribution
and
—which power never was exercised,
which became of no use by reason of the
reconversion of the land into realty— Gerhard Janssen, the surviving executor, had no
right, title, interest, or lien upon the property, which rendered him a necessary party
The provito the action as such executor.
sion of 1 Rev. St. p. 735, § 107, which makes
a power of sale a lien or charge upon the
land, has no application when it had ceased
to operate, and was of no practical use. As
by the reconversion no interest remained in
be no lien or
there could
the executors,
Equity would not incharge upon the land.
terfere to compel the execution of the power
under 1 Rev. St. p. 734, § 96, because the
vrithout its
purpose had been accomplished

T.

■

exercise.

Nor was it necessary that Gerhard Janssen, the surviving executor, should be a parIn regard to the
ty for any other reason.
payment of debts and legacies there was no
evidence that any debt or legacy remained
unpaid when this action was brought. Seven years had then elapsed, and as debts and
legacies are primarily to be paid out of the
personal estate, unless express directions or
a clear intent to the contrary is found, or to
be gathered from the will (Bevan v. Cooper,
72 N. Y. 317; Kinnier v. Rogers, 42 N. Y.
531j, the presumption is that they have been
The burden of proof was on the depaid.
fendants to establish that they were not, if
such was the fact. No such defense was set
upon the
up in the answer or interposed
trial, and as the case stood the plaintiff was
not required to show that the debts and legThe same remarks
acies had been paid.
will apply to the point made, that there was
no payment or accounting for the testamentary expenses.
i
Charles Blancard, a son of the testator,
was not, we think, a necessary party deBy the will he is
fendant in this action.
bequeathed the sum of $5,000, and he is not
named therein as a residuary legatee.
It is

claimed that he became entitled to an Interest in the residuary portion of the estate
which was given by the testator to his brother Francis, who died before the testator,
without leaving any child or descendant,
and that the share bequeathed and devised
to Francis lapsed and his share descended to
the testator's heii'S at law;
that Charles
Blancard was one of them, and therefore a
necessary party to th,e action.
Without considering the question whether the devise to
Francis H. Blancard having lapsed it passed, under the residuary clause, to the four
children named who survived him, or whether the papers produced

upon the argument

of

this appeal, showing that Charles Blancard
had sold and conveyed away all the interest
which he may have had in the property, and
therefore was not a proper and necessary
party to the action, it is sufficient to say that
the point does not arise upon the record before us, and it is a complete answer to the
objection that the admission made by the
pleadings, that the plaintiff and the defendant are the sole owners of the real estate,
dispensed
with the production of evidence
upon the trial to establish such fact and preclude the objection that Charles Blancard
had an outstanding interest as an heir at
law under the residuary clause in the will of
Francis Blancard.
No title was acquired by the deed from
Wemple,
as executor of Caroline Blancard,
deceased, of the interest of the decedent in
one of the lots of the Pavilion Hotel, to the
defendant, Mary Ann Janssen. Nor Is there
any valid reason why Mrs. Janssen should
be subrogated in this action to his rights because the real estate had been converted into
personalty. By the will of Caroline Blancard the executor was authorized and empowered, during the minority of the nephews
and nieces of the testatrix, to whom she had
given one-half of the property, to sell or
lease jointly with the ,other owners of the
undivided shares therein.
After one of the
devisees became of age the executor conveyed to Mrs. Janssen all the interest and
estate vested in him as such.
He had no
estate in the premises and only a power in
trust, which was to be executed while the
devisees were in a minority in connection
with the other owners. He had therefore
no authority to execute the conveyance to
Mrs. Janssen, and the deed was InvaUd and
conferred upon her no title. Subsequently
Mr. Wemple, as special guardian of one of
the devisees, who was an infant, by order
of the court conveyed all of her interest under the will of Caroline Blancard, including
that which had been previously attempted to
be conveyed to Mrs. Janssen, to the plaintiff,
Augustus Prentice, and by other conveyances the interest of the other devisees was
acquired by him. As the executor had no
authority to convey the premises, the right
acquired by the deed of the special guard-
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ian could not be affected by the knowledge
of tlie purchaser of the conveyance to Mrs.
Janssen.
We think that the share of Mrs. Janssen
was properly chargeable with Its proportion
of expenditures made by Augustus Prentice,
the plaintiff, for repairs and improvements
By the lease $5,000 was to
of the property.

I
j be applied for
' was supposed

1
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../,
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improvements and repairs. It
that they would not exceed
that amount; but the covenant to make repairs was properly construed by the referee
to mean that the lessors were to make all
repairs, whether they exceeded the sum namIt also appears from the referee's
ed or not.
findings that Mrs. Janssen after she had
knowledge
that the repairs exceeded the
sum specified, assented to the appropriation
of additional sums due for, rents, to be used
In making improvements; that she stood by
and did not object to the erection of a new
building, and she thus acquiesced in all the
expenditures actually made.
Under such circumstances there certainly was an implied
obligation that she should pay her share of
the moneys expended for the benefit of the
property in which she had a common interest, and they are a proper charge against the
defendant's portion of the real estate sought
In making the reto be partitioned
or sold.
pairs the plaintiff, Augustus Prentice, did
not occupy the position of a volunteer, without any authority of his co-tenant, but acted
under the lease, which, as we have seen,
covered the amount actually expended, and
that this was done with the assent and approval of the defendant. The case of Taylor
V. Baldwin, 10 Barb. 582, 626, which is reUed upon by the defendant's counsel, is not
adverse to the views expressed.
f There is no valid objection to charging the
defendant's share of the proceeds of the sale
Vith the amounts expended, as found by the
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referee.
These expenses were incurred In
reference to the property under special di^
render it
which, we think,
cumstances
chargeable therewith, and the judgment
properly provided for the payment of defendant's proportion out of her share of the
avails realized upon a sale. Nor is any reason shown why she should not be charged
with her share of the costs, as found by the
referee.

There was no error in the allowance of the
architect's fees. Although there is some confusion in the referee's report in regard thereto, it nevertheless
appears from the receipts
introduced in evidence that the amounts
charged in the account were actually paid to
him.
We think the court properly ordered that
the sale of the real estate and the personal
property should be made as one parcel.
The
real estate as the referee found was sd situated that a sale of one portion would interfere materially with the value of the remainder, and the personal property, being
purchased for the benefit of the hotel, was
of such a character that it could be disposed
of more advantageously by a sale with the
real estate than by a separate sale. No reason therefore exists why the sale of the
whole real and personal estate should not be
made together in a single lot. We have examined the authorities cited by the defendant's counsel upon the question last considered, and none of them sustain the position
that the court has not the power, in an
equitable action, where the parties are tenants in common of real and personal property, to direct a sale of both in one parcel
when their interest will be promoted by such
a sale.

There was no error, and the judgment
All concur.
should be affirmed.
Judgment affirmed.

