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Court of Appeals of New York, Second Division.

March 15, 1892.
Appeal from supreme court, general term,
Fourth department.
Action by Ira Dwight against the Elmira,
Cortland & Northern Railroad Company.
From a judgment for plaintiff entered on an
order aﬂirming a judgment entered on the
report of a referee, defendant appeals.
Re
versed.

James
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for appellant.
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mond L. Smith, for respondent.

PARKER, J.

The judgment awards to
plaintiff $503 for damages occasioned by
defendant,s negligence in setting on ﬁre
destroying 21 apple-trees, 2 cherry-trees,
2% tons of standing grass, and also in
juring 7 apple-trees, the property of plain
tiff. The only question presented on this ap
peal is whether the proper measure of dam
ages was adopted on the trial.
A witness called by the plaintiff was ask
ed: “Question. What were those twenty-one
trees worth at the time they were killed?"
Objection was made that the evidence did
not tend to prove the proper measure of
damages, but the objection was overruled,
and the answer was: “Answer. I should
say they were worth ﬁfty dollars apiece."
Similar questions were propounded as to the
other trees; a like objection interposed;
the
same ruling made; answers to the same ef
fect, except as to value, given; and appro
priate exceptions taken. Testimony was al
so given, tending to prove
that the land
burned over by the ﬁre was depreciated in
value $30 per acre. The only evidence of
fered by the plaintiff, touching the question
of damages, was of the character already
alluded to.
Fruit-trees, like those which are the sub
ject of this controversy,,.have little if any
value after being detached from the soil, as
the wood cannot be made use of for any
practical purpose; but, while connected with
the land. they have a producing capacity
which adds to the value of the realty. Neces
sarily the testimony adduced tended to show,
not the value of the trees severed from the
freehold, but their value as hearing trees,
connected
with and depending on the soil
for the nourishment essential to the growth
of fruit. How inuch was the realty, of which
the trees formed a part, damaged, was the
result aimed at by the questions and at
tempted to be secured by the answers. Can
the owner of an injured freehold because
the trees taken or destroyed
happen
to
be fruit instead of timber trees, have his
damages measured in that manner? is the
question presented now, for the ﬁrst time,
in this court, so far as we have observed.
The learned referee followed the decision in
Whitbeck v. Railroad Co., 36 Barb. 644, in
the
the
and
and
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which the proposition is asserted that, while
fruit-trees form a part of the land, the true
rule is that if the thing destroyed has a
value which can be accurately measured
without reference to the value of the soil in
which it stands, or out of which it grows,
the recovery must be for the value of the
thing destroyed, and not for the difference
in the value of the land before and after
such destruction. The court cited no au
thority for the conclusion reached, and our
attention has not been called to any prior
Nor has the
decision j_ustifying its position.
Whitbeck Case been approved in this court,
although cited and distinguished in Argot
singer v. Vines, 82 N. Y. 309. While the
rule is, undoubtedly, as stated by the learned
judge in the Whitbeck Case, that a recovery
may be had for the value of the thing de
stroyed, where it has a value which may
without reference
be accurately measured
to the soil in which it stands, he apparently
overlooked
the fact that fruit-trees do not
have such a value; and the rule was, there
Cases
fore, as we think, wrongly applied.
are not wanting to illustrate a proper appli
cation of that rule. Where timber forming
part of a forest is fully grown, the value of
the trees taken or destroyed can be recover
In nearly all jurisdictions, this is all
ed.
that may be recovered; and the reason as
signed for it is that the realty has not been
because, the trees having been
damaged,
brought to maturity, the owner is advantag
ed by their being cut and.sold, to the end
that the soil may again be put to productive
uses. 3 Suth. Dam. p. 374; 3 Sedg. Dam.
(8th Ed.) p. 45; Single v. Schneider, 30 Wis.
570; Webster v. Moe, 35 Wis. 75; Webber
v. Quaw, 46 Wis 118, 49 N. W. 830; Hasel
tine v. Mosher, 51 Wis. -H3, 8 N. W. 273;
Tuttlo v. Wilson, 52 Wis. 643, 9 N. W. 822;
Wooden-Ware Co. v. U. S., 106 U. S. 432, 1
Sup. Ct. 398; Graessle v. Carpenter, 70 Iowa,
166, 30 N. W. 392; Ward v. Railroad Co., 13
Nev. 44; Tilden v. Johnson, 52 Vt. 628;
Adams v. Blodgett, 47 N. H. 219; Cushiug v.
Longfellow, 26 Me. 306. In this state it is
‘mber
settled that even where full-grown
land
is cut or destroyed the damage to
may also be recovered, and in such cases
the measure of damages is the difference in
the value of the land before and after the
cutting or destruction complained of. Argot
singer v. Vines, 82 N. Y. 308; Van Deusen
v. Young, 29 N. Y. 36; Easterbrook v. Rail
road Co_, 51 Barb. 94. The rule is also ap
plicable to nursery trees grown for mar
ket, because they have a value for trans
planting. The soil is not damaged by their
removal, and their market value necessarily
furnishes the true rule of damages. 3 Sedg.
Dam. (Sth Ed.) p. 48; Birket v. Williams. 30
Coal furnishes another illus
11l. App. 451.
tration of the rule making the value of the
thing separated from the realty, although
once a part of it, the measure of damages.
where it has a value after removal, and the

.
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land has sustained no injury because of it. 3
Sedg. Dam. (8th Ed.) p. 48; 3 Suth. Dam.
p. 374; 5 Am. & Eng. Enc. Law, p. 36, note
2; Stockbridge Iron Co. v. Cone Iron-Works,
108 Pa.
102 Mass. 80; Goal Co. v. Rogers,
St. 147—152; Dougherty v. Chesnutt 86 Tenn.
1, 5 S. W. 444; Coleman’s Appeal, 62 Pa. St.
For
232; Ross v. Scott, 15 Lea, 479-488;
syth v. Wells, 41 Pa. St. %1; Chamberlain
v. Collinson, 45 Iowa, 429; Morgan v. Pow
ell, 3 Q. B. 2'8; Martin v. Porter, 5 Mees. &
W. 351. On the other hand, cases are not
wanting where the value of the thing de
tached from the soil would not adequately
compensate the owner for the wrong done,
and in those cases a recovery is permitted,
embracing all the injury resulting to the
land. This is the rule where growing tim
not yet
Because
ber is cut or destroyed.
fully developed, the owner of the freehold
which would
is deprived of the advantage
accrue to him could the trees remain until

§l;e

rent of authority is to the effect that fruit
trees and ornamental
or growing trees are
subject to the same rule.
Montgomery v.
Locke,
Mitchell
72 Cal.
75, 13 Pac. 401;
v. Billingsley, 17 Ala. 391-393;
Wallace v.
Goodall, 18 N. H. 439-456; 3 Sedgw. Dam.
(8th Ed.) § 933.
It is apparent from the authorities already
cited, as well as those following, that in cases
of injury to real estate the courts recognize
two elements of damage: (1) The value of
the tree or other thing taken after separa
tion from the freehold, if it have any; (2)
.
the damage to the realty, if any, occasioned
by the removal.
Ensley v. Mayor, 2 Baxt.
144; Striegel v. Moore, 55 Iowa, 88, 7 N. W.
413; Longfellow v. Quimby, 33 Me. 457;
A party may
Foote v. Merrill, 54 N. H. 490.
be content to accept the market value of the
thing taken when he is also entitled to re
cover for the injury done to the freehold.
But if he asserts his right to go beyond the
fully matured. His damage, therefore, nec
value of the thing taken or destroyed after
severance from the freehold, so as to secure
essarily extends beyond the market value of
compensation
for the damage done to his
the trees after separation from the soil, and
land because of it, then the measure of dam
the difference between the value of the land
the
ages is the difference in value of the land
before and after the injury constitutes
Long
before and after the injur . In this case the
compensation to which he is entitled.
plaintiff was not satts ed with a recovery
fellow v. Quimhy, 33 Me. 457; Chipman v.
Hibberd, 6 Cal. 163; Wallace v. Goodall, 18
based on the value of the trees destroyed.
Hayes v. Railroad Co., 925 after separation from the realty, of which
N. H. 439-456;
they formed a part,—as indeed he should not
Minn. 17-20, 47 N. W. 260. In Wallace’s
“The value of
Case, supra, the court said:
have been, as such value was little or noth
ing,—so he sought to obtain the loss occa
young timber, like the value of growing
sioned to the land by reason of the destruc
crops, may be but little when separated from
tion of an orchard
of fruit-bearing trees,
the soil. The land, stripped of its trees may
The trees, considered as tim
which added largely to its productive value.
be valueless.
and I This was his right, but the measure of dam
ber, may from their youth be valueless;
ages in such a case is. as we have observed.
so the injury done to the plaintiff by the tres
‘
differencein value of the land before and
pass would be but imperfectly compensated
unless he could receive a sum that would be 1 tter the injury; and as this rule was not
llowed, but rejected, on the trial, and a
equal to their value to him while standing
The same rule prevails as to method o1’ proving damages adopted not rec
upon the soil."
shade-trees, which, although fully developed,
ognized nor permitted by the courts, the judg
ment should be reversed.
All concur, except
may add a further value to the freehold for
BRADLEY, BROWN, and LANDON,
purposes, or in furnishing shade
ornamental
dissenting.
for stock.
Nixon v. Stillwell (Sup.) 5 N. Y.
Judgment reversed.
The cur
Supp. 248, and cases cited supra.

JJ.,
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Trover for 200 spruce logs. The defendant
was defaulted, with the right to be heard as
to the assessment of damages.
Facts found
by the court. The parties own adjoining tim
ber lots in Moultonborough. The defendant,
while engaged in an operation on his own lot,
negligently, but without malice, cut over the
line dividing the lots, and cut down, trimmed,
hauled to, and deposited in the lake at Mel
vin village, in Tuftonborough, and thence
towed to his saw-mill, the trees in question,
which facts constitute the cause of action.
The question whether the measure of dam
ages is the value of the stumpage, or the
value of the logs when cut and trimmed, or
when deposited in the lake. or when deliv
ered at the mill, was reserved.
E. A. & C. B. Hlbbard, for plaintiff.
ell 8; Stone, for defendant.
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their severance from the land. The usual rule
I damages in actions of trover is compensa
tion to the owner for the loss of his property
occasioned by its conversion;
and where the
conversion is complete, and results in an en
tire appropriation of the property by the
wrong-doer, the loss is generally measured by
the value of the property converted with in
terest to the time of trial. Hovey v. Grant,
52 N. H. 569; Gove v. Watson, 61 N. H. 136.
The defendant converted the logs by cutting
and severing the trees from the land, and, the
conversion being complete by that wrongful
act, their value there represents the plaintitfs
loss. His loss is no greater by reason of the
value added by the labor of cutting and trans
portation to the mill. It does not appear that
the logs were of special or exceptional value
to the plaintiff upon the land from which they
were taken, nor that he had a special use for
them other than obtaining their value by a
sale, nor that the market price had risen aft
If, in estimating the
er their conversion.
damages, the value at the mill, increased by
the cost of cutting andhansportation,
is to
be taken as the criterion, the plaintiff will recelve more than compensation
for his loss.
With such a rule of damages, if, besides the
defendant, another trespasser had cut logs of

ALLEN, J. The claim of the plaintiff to
recover as damages the value of the logs at
the mill, which includes the value added by
cutting and transporting them, is iounded up
an equal amount upon the same lot, and had
on his title and right of possession of the
hauled them to the lake shore, and a third had
simply cut and severed the trees from the
property there, and his right to treat it as
converted at any time between its severance
land. and sold them there, and suits for their
from the realty and the commencement of the
conversion
had been brought against
each
action. The plaintiff had the title to the logs
one. the sums recovered would differ by the
and the right of possessing
them at the
cost of transporting the logs to the place of
mill. Whenever and wherever they may have
the alleged conversion,
while the loss to the
plaintiff would he the same in each of the
been converted, the conversion did not change
the title so long as the property retained its
three cases. The injustice of such an appli
identity. The title could be changed only by
cation of the rule of damages is apparent
a suit for damages with judgment, and satis
from the unequal results. In Foote v. \Ier
faction of that judgment. Smith v. Smith, 50‘ rill, supra, which was trespass quare claus
N. H. 212, 219; Dearth v. Spencer, 52 N. H.
um. and for cutting.and removing trees. it
213.
The plaintiff might have recovered the
was decided that the plaintiff could recover
logs themselves at the mill, or wherever he
for the whole injury to the land, including the
could have found them, and so availed him
value of the trees there, but not any increase
self of their value there, by replevin, or by
in value made by the cost of cutting and tak
ing them away. In the opinion it is said,
any form of action in which the property in
(Hibbard, J.:) “If the owner of mber cut
specie, and not pecuniary damages, are sought.
upon his land by a trespasser g s posses
But in such a case, if the claimant makes a
title, no question of damages or compensation
sion of it increased in value, he has the bene
for loss arises. He recovers his own in.the
ﬁt of the increased value. The law neither
form and at the time and place in which he
divests him of his property, nor requires him
ﬁnds it. In trespass quare clausum, with an
to pay for improvements
made without his
authority. Perhaps, in trover, and, possibly,
averment of taking and carrying away trees,
the plaintiff may recover for the whole in
in trespass de bonls asportatis, he may be en
jury to the land, including the damage for titled to the same beneﬁt." This dictum, not
being any part of, nor necessary to, the tieprematurely cutting the trees, and for the loss
of the trees themselves, but nothing for the
cision of that case, and given in language ex
pressive of doubt, cannot be invoked as a
value added by the labor of cutting and trans
precedent decisive of this case. When tres
porting them. Wallace v. Goodall, 18 N. H.
456; Foote v. Merrill, 54 N. H. 490. Trover
pass de bonis asportatis is coupled with tres
pass ouilre ciausum. either as a separate count
cannot be maintained for any injury to the
wealty, but only for the conversion of chattels; or as an averment in aggravation of dam
f’ and in this case the plaintiff is limited in his vages. as in Foote v. Merrill, the increase in
damages bv reason of such averment and
recovery to the loss of the trees; that is, his
defendant,s converting them by
proof of it is the value of the chattels taken
2 loss by the
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Wis. 570) until the legislature of that state,
converted;
and in such a case is the same
in 1873, enacted a statute providing that the
as the whole damages would have been in an
rule of damages, in the case of one wrong
Smith v. Smith,
action of tresoas de bonis.
fully cutting and converting timber on the
‘50 N. H. 212. 219. Had the plaintiff in Foote
land of another, should be the highest mar
v. Merrill, sued in trespass for taking and
ket value of the property up to the time of
carrying away the trees merely, he would
trial, in whatever state it might be put.
have recovered their value upon the lot at the
Webster v. Moe. 35 Wis. 75; Ingram v. Ran
time of the taking, allowing nothing for the
N. W. 755.
expense of cutting and removing them; and
kin. 47 Wis. 406,
The weight
of authority, however, in this country is in
no good reason appears why the same rule of
daunages should not prevail in trover as in
favor of the rule which gives compensation
for the loss; that is, the value of the prop
trespass de bonis asportatis.
The loss to the
plaintiff from the taking and carrying away
erty at the time and place of conversion,
with interest after, allowing nothing for
of his property is. ordinarily, the same as the
value subsequently added by the defendant,
of it by complete appropriation,
conversion
when the conversion does not proceed from
‘land the rule of compensation for the loss
/gives him the value of his property at the
willful trespass, but from the wrong-doer,s
mistake or from his honest belief of owner
time and place of taking or conversion, and
ship in the property, and there are no cir
\interest from that time for its detention.
showing a special and peculiar
cumstances
The English case upon the subject give as
the rule of damages, when the conversion and
value to the owner or a contemplated special
appropriation of the property are by an inno
use of the property by him.
Forsyth v.
Wells, 41 Pa. St. 291; Herdic v. Young, 55
cent mistake. and bona ﬁde. or where there
Pa. St. 176; Wooley v. Carter,
real dispute as to the title, the value of
N. J. Law,
85; Coal Co. v. McMillan, 49 Md. 549; Coal
the property in place upon the land. allow
ing nothing for enhancement of value by la
Co. v. Cox, 39 Md. 1; Bennett v. Thompson,
13 Ired. 146; Railway
bor in its removal and improvement.
But
Co. v. Hutchins, 32
Ohio St. 571; Wetherbee v. Green, 22 Mich.
when the conversion is by fraud or willful
311; Winchester v. Craig, 33 Mich. 205; Nes
trespass, the full value at time of demand
bitt .v. Lumber Co., 21 Minn. 491; Ellis v.
Martin v. Porter,
and refusal is given.
Mess. & W. 351; Morgan v. Powell,
Adol. Y/Wi1e, 33 Ind. 127; Ward v. Wood Co., 13
& E. (N. S] 2'8: YVo0d v. Morewood, Id. 4-10,
Nev. 44; Waters v. Stevenson, Id. 177; Gol
ler v. Fett, 30 Cal. 481; Gray v. Parker, 38
note: Wild v. Holt.
Mees. & W. 672; In re
United Collieries Co., L. R. 15 Eq. 46. The
Mo. 160. 166; Wooden Ware Co. v. U. S.,
early New York cases give the full value at
106 U. S. 432, 434,
Sup. Ct. 398; Sedgw.
the time of conversion. including any value
Dam. (5th Ed.) 571, 572; Cooley, Torts, 457,
458, note.
added by labor and change in manufacturing.
In cases of conversion by willful
Betts v. Lee.
Johns. 348; Curtis v. Great.
act or by fraud, the value added by the
Johns. 16%; Babcock v. Gill, 10 Johns. 287;
wrong-doer,
after conversion, is sometimes
given as exemplary or vindictive damages,
Brown v. Sax,
Cow. 95; Baker v. Wheeler,
Wend. 505.
In these cases the conversion or because the defendant is precluded from
is treated as tortlous, and the same as if
showing an increase in value by his own
made by willful trespass.
In later cases a wrong, and from claiming
corresponding
distinction is made between a willful taking
reduction of damages.
The contention of
and conversion, and the rule of just compen
the plaintiff that he is entitled to recover
sation is upheld in case of the conversion of
the value of the logs increased by the ex
trees at least, and their value upon the land,
pense of cutting and removal to the mill in
is given as damages when the conversion
\’Volfbonough, because, as the case ﬁnds, the
does not
from willful trespass.
defendant’s acts constituting the conversion
Whit
result
beck v. Railroad Co0 36 Barb. 614; Spicer v.
were negligent, cannot be sustained on any
Waters, 65 Barb. 227.
ground warranting vindictive damages.
The Illinois decisions
The
‘make no distinction between cases of willful
cutting and taking the logs was not willful
trespass and those of conversion by mistake
trespass; nor does
appear that the de
or inadvertence, and include in damages all
fendant’s want of reasonable care amounted
in value, from any cause, be
to a fraud.
enhancement
No malice is shown, nor were
fore suit is brought. Robertson v. Jones, 71
there other facts of outrage upon which such
ill. 405; Coal Co. v. Long,.81 Ill. 359; Rail
damages could be predicated.
No part of
road Co. v. Ogle, 82 Ill. 627.
the damages in dispute is found ‘as exem
In Maine the
plary, and the plaintiff cannot be permitted
increased
value added by cutting and re
moving the timber is not included in the
to assign as damages to his feelings a mere
damages, although the conversion be by will
value added to the property by the defend
Cushing v. Longfellow, 26 Me.
ful trespass.
ant after the completion of the tort, nor take
306; Moody v. Whitney, 38 Me. 174.
And
as a beneﬁt that which is outside of compen
the same rule seems to govern in
assachu
sation for the wrong. Fay v. Parker, 63 N.
setts, (Iron Co. v. iron-Works, 102 Mass. 80,
H. 342; Bixby v. Dunlap, 56 N. H. 4536; Kim
ball v. Holmes, 60 N. H. 163.
86.) and did in Wisconsin (Weymouth v. Rail
The damages
way Co., 17 Wis. 567; Single v. Schneider, 30
must be according to the usual rule in trover,
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which is the value of the property at the
The
time of conversion, and interest after.
severance of the trees from the land, and
their conversion from real to personal prop
erty, was in law a conversion of the proper
The value of the
ty to the defendant,s use.
trees, immediately upon their becoming chat

10?

is, as soon as felled,—whlch is
found to be $1.50 per thousand feet, with in
terest from that time, the plaintiff is entitled
Judgment for the plaintiff.
to recover.
tels,—that

SMITH, J., did not
curred.

sit.

The others con

‘ff /
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GASKINS

v.

DAVIS.

(20 s. E. 188, 115 N. c. s5.)
Supreme

Court of North Carolina.

Oct.

16,

1894.

Appeal from superior court, Craven county;
Bynum; Judge.
Action of trespass by Patsy Ann Gaskins
against Henry C. Davis. Judgment was ren
dered for defendant,
and plaintiff appeals.
Reversed.
XV.

mons

W. Clark, for appellant. F. M. Sim
and P. M. Pearsall, for appellee.

AVERY, J.

I

The plaintiffs complaint is in
the nature of a declaration for ti.espass in
the entry by the defendant upon her land,
after being forbidden, and cutting, carrying
away, and converting to his own use valuable
timber that was growing thereon, to her
damage $500.
The logs, after being severed,
were transported to Newbern in two lots. one
of which lots was seized by plaintlff after
reaching that city, where it was much more
valuable than at the stump, and was sold
by her for the sum of $112.
The other lot
was converted into boards and sold by the
The defendant, for a second de
defendant.
the
fense, sets up by way of counterclaim
and
seizure of the logs by the plaintiff;
may be a defective
though the counterclaim
of the defendant,s cause of ac
statement
tion, in that it fails to aver an unlawful tak
ing. the defect is cured, if the, counterclaim
can be maintained at all, by the reply, which,
by way of alder, raises the question of the
rightfuiness of the seizure.
"he well-estab
lished rule is that in such cases the injured
party is entitled to recover of the trespasser
the value of the timber where,it was ﬁrst
severed from the land and became a chattel
(Bennett v. Thompson, 13 Ired. 146), together
with adequate damage for any injury done to
the land in removing it therefrom.
As long
as the timber taken was not changed into a
different species, as by sawing into boards,
the owner of the land retained her right of
property in the speciﬁc logs as fully as when
by severance it became her chattel, instead
of a part of the realty belonging to her. Pot
ter v. Uardre, 74 N. C. 40. The value of the
material taken indicates the extent of the
loss, where there are no circumstances of ag
gravation or willfuiness shown, and is the
usual measure of damages.
Where the tres
passer has converted the property taken into
a different species, under the rule of the
civil law which we have adopted, the article,
in its altered state, cannot be recovered, but
only damages for the wrongful taking and
conversion, when the change in its form is
“made by one whois acting in good faith, and
under an honest belief that the title was in
him." In Potter v. Mardre, supra, Rodman,
.l0 delivering the opinion of the court, says:
“The principle of equity [applied in that case]
is supported by the analogy of the rule estab

REAL PROPERTY.
lished in this state by the decisions which
hold that a vendee of land by a paroi con
tract of sale, who takes possession and makes
improvements,
and is afterwards ejected by
the vendor, may recover the value of his im
provements.
Albea v. Grifﬁn, 2 Dev. & B.
Eq. 9. So if one who has purchased land
from.another, not having title, enters and im
proves, believing his title good, and is ejected
by the rightful owner, he is entitled to com
pensation.
In bothgeases one who is morally
innocent has confused his property with that
of another, and he is held entitled to sep
arate it in the only why it can be done, viz.
by being allowed the value of his improve
ments in the raw material."
The judge laid
down correctly the rule as to the damage
that the plaintiff was entitled to recover of
’
the defendant for the original trespass,—the
value of the logs when severed at the stump,
and adequate damage for injury done to the
land in removing them.
Potter v. Mardre.
supra; 5 Am. & Eng. Enc. Law. p. 36; Ross
v. Scott, 15 Lea, 479.
The character of the
logs had not been changed by cutting and
transporting to Newbern, but the value had
probably been greatly enhanced.
The ap
proved rule, where the plaintiff is asking
damage for trespass, seems to be that the
owner is entitled to recover the value of
the logs when and where they were severed,
and without abatement for the cost of sever
ance.
Coal Co. v. McMillan, 49 .\Id. 549.
But, if he prefers to follow and claim the
timber removed, he is entitled to do o, as
long as the species remains unchanged.
The
plaintiff was entitled to recover in a claim
and delivery proceeding
the logs that she

/

seems

to have

acquired

peaceful

possession

of without action.
Was the ‘defendant en
titled, by way of recoupment, to the beneﬁt
of the enhanced value imparted to the prop
erty by transporting it to market? Had they
been sawed up in planks, and used to con
struct a boat, the plaintiff would not have
been entitled to recover the boat, or the ma
terial used in its construction.
But if the
plaintiff had then unlawfully seized and lost
or destroyed the boat, and the defendant had
been thereby driven to an action to recover
compensation
for his loss, he might have re
covered the value of the boat. together with
the damage, if any, done to his land in re
moving it therefrom; but the present plain
tiff would have been entitled “to deduct,
by way of counterclaim, the value of the
timber which was manufactured into the
boat, just after it was felled and converted
into a chattel." Potter v. Mardre, supra. It
seems to have been conceded that the defend
ant cut and carried away the logs under the
honest but mistaken belief that the land upon
which they were growing was his own.
Where a trespasser acts in good faith under
a claim of right in removing timber, though
he may not be allowed compensation for the
cost of converting the tree into a chattel, may
he not recoup,in analogy to the equitable doc
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trine of betterments, for additional value im
parted to the property after its conversion in
to a chattel, and before it is changed into a
different species? The judge below, in allow
ing the defendant, by way of recoupment,
the beneﬁt of the enhanced value imparted to
the logs by removal from the stump to the
Newbern market, seems to have acted upon
the idea that the defendant, by reason of his
good faith, was entitled to the beneﬁt of the
improvement in value imparted by his labor
and expense.
In Ross v. Scott, supra, where
it appeared that the defendant had entered
upon land to mine for coal, and, under the
honest but erroneous belief that he was the
owner, liad built houses thereon, it was held
that the plaintiff might recover the cost of
the coal in situ, subject to reduction by an
put
allowance for permanent improvements
upon the land.
See, also, In re United
Merthyr Coilieries Co., L. R. 15 Eq. 46; Hil
ton v. Woods, L. R. 4 Eq. 432: Forsyth v.
Wells, 41 Pa. St. 291.
The weight of authori
ty, it must be conceded, sustains the rule
that, where the action is brought for damages
for logs cut and removed in the honest belief
on the part of the trespasser that he had title
to them, the measure of damages is the value
in the woods from which they were taken,
with the amount of injury incident to re
moval, not at the mill where they were car
ried to be sawed.
Tilden v. Johnson, 52 Vt.
(:28. 36 Am. Rep. 769, and note, 770; Herdic
v. Young, 55 Pa. St. 176: Hill v. Canﬁeld. 56
Pa. St. 454; Moody v. Whitney. 38 Me. 174;
Cushing v. Longfellow, 26 Me. 306; Golier v.
Fett, 30 Cal.. 482; Foote v. Merrill, 54 N. H.
496; Railway Co. v. Hutchins, 32 Ohio St. 571.
In the absence of any evidence that would
justify the assessment of vindictive damages,
there is only one exception to the rule, as we
have stated it, and that is where the trees
I
destroyed are not the ordinary timber of the
forest, but are peculiarly valuable for orna
ment, or as shade trees.
It being settled in this state that the right
to the speciﬁc chattel, which vests on sever
ance from the land in the owner of the soil,
remains in him till the species is changed,
we are constrained
to go further, though
it may sometimes subject a mistaken tres
pnsser to hardship, and hold that the true
owner is entitled‘ to regain possession of a
log cut and removed from his land, either
by recapture or by any other remedy pro-.
_ vided bylaw, whatever additional value may
have been imparted to it by transporting it
to a better market, or by any improvements
in its condition short of an actual alteration
of species. In Weymouth v. Railroad Co.,
. 17 Wis. 550, the court say:
“In determining
the question of recaption the law must either
allow the owner to retake the property, or it
must hold that he has lost his right by the
wrongful act of another.
If retaken at all,
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it must be taken as it is found, though en
hanced in value by the trespasser.
It cannot
be returned
to its original condition.
The
law, therefore, being obliged to say either
that the wrongdoer shall lose his labor, or
the owner shall lose the right to take the
p’operty wherever he may ﬁnd it, very prop
erly decides in favor of the latter. But where
the owner voluntarily waives the right to re
claim the property itself, and sues for dam
ages, the diﬂiculty of separating the en
hanced value from the original value no long-_
er exists.
It is then entirely practicable to
give the owner the entire value that was
taken from him, which it seems that natural
justice requires, without adding to it such
value as the property may have afterwards
acquired from the labor of the defendant.
In
the case of recaption the law does not allow
it, because it is absolute justice that the orig
inal owner should have the additional value.
But where the wrongdoer has by his own
act created a state of facts, when either he
or the owner must lose, then the law says
the wrongdoer shall lose." Id., 26 Am. Rep
When, therefore, the plaintiff re
529, note.
captured the one lot of logs that had been
enhanced in value by transportation from
the stump to the city market, she but excr
cised the right given her by law to peace
fully regain possession of her own chauels
wherever found. She was guilty of no in
fringement of the rights of t.he defendant. for
which an action would lie. It is familiar
learning that a defendant can only maintain
successfully a counterclaim when it is of
such a nature that he could recover upon it 1
in a separate suit brought against the plain
tiff. The defendant could not recover, there
fore, either in a distinct action for the taking
of . the logs, or by way of counterclaim.
When the plaintiff recaptured the logs she
was guilty of no wrong, and the question of
title to the property so rightfully taken was
eliminated from all possible future contro
versy.
Her remedy by act of the law re
mained as to so many of the logs as she had
not regained possession of by her own act.
After she had recaptured one lot the property
in them in their altered state, and at the new
situs, revested in her, with the absolute jus
disponendi, as in the case of her other per
sonal property.
Nothing remained to be ad
justed in the courts, except her claim for
damages for the taking of the other lot and
the injury to the land, if any, incident to the
removal of both lots. It was error. there
fore, to instruct the jury that the enhanced ,
value imparted by removal to the one lot \
of logs might be allowed the defendant as a
counterclaim,
so as to set off the damages
assessed for injury to the land and for the
value at the stump of the other lot, and the
plaintiff is entitled to a new trial.
New trial.
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Appeal from Ms
Commissioners’ decision.
trict court, Lake county.
Two suits, in the nature of actions in tro
ver, brought by Horace A. W. Tabor, David
H. Moffatt, Jacob J. B. Du Bois, James G.
Blaine, and Jerome B. Chaffee,—the ﬁrst,
against Eddy, James. and Grant; the second,
against the Omaha 80 Grant Smelting & Re
ﬁning Company, in which it appears the bus
iness of the former defendants was merged.
Plaintiffs alleged that they, with Charles E.
Rider, were the owners and in the possession
of the mine in the county of Lake known as
the “Maid of Erin Lode," and as survey
“Lot No. 568," and “Mineral Entry No.
384," from the 1st day of January, 1882, un
til the 11th of October, 1883. That between
the 3d of July and the 31st of August’ 1883,
Thomas Ovens, Stanley G. Wight, and oth
ers wrongfully entered upon the property,
and mined and took out a large quantity of
valuable ore, and sold the same to the defend
ants, who converted it to their own use; and
that the ore so mined, sold, and purchased
by the defendants was of the value of $25.
O00 over and above the cost of mining, rais
That about the
ing, hauling, and treating.
9th day of March, 1886, the plaintiff Jerome
B. Chaffee died, and David H. Moffatt be
That on or about the 20th
came executor.
of November, 1885, Charles E. Rider sold and
transferred to l"_1vid H. Motiait his cause or
causes of action in the premises, and that the
defendants mixed and confused the ores of
plaintiffs with other ores, destroyed their
identity, and sold and converted them into
money. Plaintilfs pray judgment for $25’
Defendants answer, de
OOO. and interest.
nying all the allegations in the complaint,
except the allegation of sale and assignment
by Rider to Moffutt, in regard to which they
say they are not informed, and the allegation
that defendant had not paid plaintiffs for the
For further defense,
ore, which is admitted.
defendants allege that, at the time of the al
leged entry and wrongful taking of ore, Stan
B.
ley G. Wight, Jervis Joslin, Chester
Bullock, Boyd Park, A. W. Rucker, and
Rucker were the owners and in the
of the Vanderbilt lode mining
possession
claim, which conﬂicted with and embraced a
part of the Maid of Erin claim. That the
territory in conﬂict was in litigation between
That several actions
the respective parties.
at law and equity concerning it were pend
That at the dates
ing and undetermined.
mentioned in the complaint Wight and oth
ers were mining and taking ores from the
Vanderbilt claim, and from that part in con
That these facts
ﬂict with the Maid of Erin.
were unknown to defendants; and that the
ore so taken, or a part of it. was sold and
delivered to the defendant at its smelting

works in Leadville. as ore from the Vander
bilt lode, and purchased by defendants in
That long after
regular course of business.
the purchase of the ore by defendants they
were informed that the ore was taken from
the ground in dispute. Defendants further
say, in answer, that some time during Au
gust or September. 1883, they did purchase
ores belonging to Wight, ltucker, and others
which were known as and called “Vander
bilt Ores," which as defendants believe were
taken from the Vanderbilt claim, of which
the said Wight and others were the owners
and claimants, and in possession under claim
Plaintiffs, in reply, deny
and color of title.
that Wight and others were the owners of
any part of the Vanderbilt claim in conﬂict
with the Maid of Erin claim; deny that any
part of the Vanderbilt claim conﬂicted; and
allege that prior to the date mentioned the
government of the United States had sold to
the plaintiffs Tabor and Du Bois the Maid of
Erin claim, and given areceiver’s receipt for
the same from the land-oﬁice at Leadville;
and aver that Ovens and Wight wrongfully
went into a portion of the ground described
in the complaint while plaintiffs were in pos
session of it, and mined and carried away the
in
ore, which was the same ore mentioned
defendants’ answer; deny that Ovens and
Wight had any title to the ground from which
ore was taken, and Aver that all the posses
sion they had was wrongful and illegal, and
temporary, for the purpose of obtaining the
ore; that the entry of Ovens and Wight was
through a. shaft on the Big Chief claim, not
owned by either party to the controversy,
and that from such shaft they worked over
the boundary into plaintiffs’ property; deny
that defendants did not know that Ovens and
Wight were taking the ore from plaintiffs’
ground; and aver full notice and knowledge
of the fact. The two suits were consolidated
The venue was
for the purpose of the trial.
changed to Lake county; the cause tried be
fore the court and a jury, April 15. 1888;
verdict for plaintiffs against Eddy, James,
and Grant for $3,990.45, and against the
Omaha do Grant $melting & Reﬁning Com
There are 61 assign
pany for $14,397.67.
Of these, 38 are to the rul
ments of error.
ing of the court in admitting and rejecting
testimony; 22 (being those from 39 to 60,
both inclusive) are to the rulingsof the court
in giving and refusing theinstructions asked;
the 61st and last is to the refusal of the
The other facts
court to grant a new trial.
necessary to a proper understanding of the
case necessarily appear in the opinion.
Patterson & Thomas, for appellant. Wol
B. Bis.sell, and L. 0. Rock
cott & Va.ile,
well, for appellees.

J.

REED, C., (after stating the facts as
The lirst I5 and the 18th errors as
abmre.)
signed are to the ruling of the court on thtI

cross-examination of plaintiffs‘ witness 0. II.‘
Counsel in their argument for ap
Harker.
pellants say: “The defendants sought to
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show by cross-examination of the plaintiffs’
witnesses that at the time of the commission
of the trespasses complained of, the Maid of
Erin mine was owned by the llenriett Mm
ing &. Smelting Company and J. B. Du Bois,
and that the original trespassers were en
joined at the suit of these parties by proper
proceedings instituted for that purpose, but
it ap
they were not permitted to do so."
pears that counsel for appellants (defendants
below) upon the trial attempted, on cross
examination of the witness, to show that the
plaintiff Du Bois owned one-half of the Maid
of Erin property, and the Henriett Company
the other half, and that the other plaintiffs
were not owners, by showing that the wit
ness had so stated in a legal document signed
and veriﬁed by him as manager and agent in
some former proceeding concerning the prop
erty, in which case an injunction was issued
to restrain a trespass upon the Maid of Erin
claim upon the complaint so signed and ver
iﬁed; but the court would not permit it to be
done. An examination of the questions asked
the witness, which the court did not per
mit him to answer, will show that none of
the testimony sought went to any issue in
the case, was not directed to an_vthing in his
direct testimony, and was not legitimate
cross-examination.
Many of the questions
were in regard to facts that could only have
been proved by production of records or doc
uments. Some of the questions were in regard to suits at law and proceedings where
there is nothing in the record to show he in
any way participated or of which he had any
knowledge; and all the testimony sought, in
our view of the case, was immaterial. except
in so far as it tended to discredit him or
weaken his testimony by showing that his
acts or declarations on previous occasions
were at variance and inconsistent with his
testimony at that time. This counsel had a
right to do by introducing the records or doc
uments, and asking him in regard to oral
statements. ‘It appears that in the course of
the trial the papers executed by the witness,
to which his attention was called, were ad
mitted in evidence for the purpose of im
peachment,—the only legitimate
purpose they
'
could serve.
It is clear that the title of the Henriett
Company to one-half of the Maid of Erin
claim could not have been established by pa
rol statements, or the acts of an agent in
verifying papers where the facts were so
statel.
Counsel say this was one purpose
for which the evidence was sought to be elic
ited on cross-examination. Had it been
proper cross.examination, aml directed to an
issue, it was incompetent for the declared
purposes for which it was I sought. The
agency of the witness had not been estab
lished by any testimony but his own. He stat
ed under oath at the time suit was brought
that he was the manager. and agent of the
1lenriettCompany. This wasinsuliicient. An
agency cannot be established by his own dec
larations. llarker v. Dement, 9 Gill, 16:

If an
1 Wash. C. C. 330.t
agency had been proved, it was that at the
time of verifying the papers he was the man
ager and agent of the Henriett Company;
and his sworn statement that he was such
agent, and that his principal owned one-half
of defendants’ claim, could not be binding
upon or in any way affect the plaintiffs in
this action. And although he was the agc0t
of plaintiffs, in charge of their work in the
Maid of Erin, no statement, no matter how
solemnly made by him as theagent of the
llem iett Company, in favor of such company,
or against the title of plaintiffs, could affect
either, much less conclude and estop the plain
ttffs from asserting the contrary, as is urged
There was no plea of property in
by counsel.
the Henriett Company, and of entry and justi
ﬁcation under such a title. The defendant in
this case cannot set up a title of a third per
son in defense, unless he in some manner
connects himself With it.
Duncan v. Spear.
11 Wend. 54; Weymouth v. Railroad Co., 17
Wis. 555; Harker v. Dement, 9 Gill, 7. It
follows that the court did not err in limiting
the testimony on the cross-examination to
the attempted
discrediting of the witness,
and in refusing to admit records, except for
purposes of impeachment.
It is assigned for error that the court al
lowed plaintiff Tabor to testify to a conver
sation with Mctfomb after the latter had
been called, and had given his version of it.
Counsel put it upon the ground that a party
cannot be allowed to contradict or impeach
It does not appear that
his own witness.
Tabor was called for any such purpose. or
He was
that his testimony had that effect.
called to give his version of what occurred
A careful
at that interview with McComb.
of the testimony of both shows
comparison
that of Tabor more corroborative of than con
tradictory to that of McComb,—at least, as
to the result of such conversation,—although
there is some discrepancy in regard to the
“The party calling a wit
language used.
ness is not precluded from proving the truth
of any particular fact by any other competent
1 Greenl. Ev. § 443.
testimony."
Appellants’ counsel rely upon the conver
sation of Tabor with Mctlomb as a license or
consent on the part of Tabor to the entry and
taking of the ores from the Maid of Erin
ground, and contend that his license or con
sent as a co-owner to the extent of one-six
teenth of the Maid of Erin ground was con
clusive upon himself’ and also upon his co
owners of the other ﬁfteen-sixteeuths, and
was equivalent to a license or consent from
all, to the extent of covering the entire prop
A license or consent cannot be ex
erty.
tended by inference as a consent to enter
property not spoken of or rcferre:l to in the
conversation, and we can ﬁnd nothingin the
testimony of either .\IcComb or Tabor in re
gard to entering and taking ore from the
Maid of Erin ground. It was not attempted
James v. Stooke.y.

.
.
1

.
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to be shown that Ovens. Wight’ and Rocker
entered under license or consent from Tabor.
At the conversation both testify that Tabor
was iniormed the parties had entered under
an order from the court, against which he
was powerless for the time. It further ap
pears that those parties were in at the time
McComb and Tabor had the conversation,
to join
and McComb only asked consent
them.
It cannot be contended that such a
consent was a license to Ovens, Wight, and
Rucker to enter. The testimony went to the
jury, and in the eighth and ninth instruc
tions given on prayer of plaintiffs the_v were
instructed, in effect. that they could not limit
or reduce the amount to be recovered by rea
son of the supposed license or consent of
Tabor, unless they should ﬁnd that there was
a consent on his part that they should enter
through the Big Chief shaft, and take the
ore from the Maid of Ii,rin claim; and the
same proposition is submitted in theinstruc
tion given on behalf of defendants in place
of No. 7, refused.
These instructions on
that point, we think, were correct’ and fairly
submitted to the jury the question of license
or consent.
And it is evident from the ver
dict that the jury iound against any such
license or consent; and’ the jury having so
found, it would srem unnecessary to deter
mine whether the instructions were correct
or otherwise in regard to the extent such con
sent. if found, should affect or modify the
amount; or, in other words. whether it should
cover,the,whole taking of ore, or be conﬁned
The
to the one-sixteenth owned by Tabor.
jury having found no consent or license on
the part of Tabor, defendants could not be
prejudiced by the instructions of the court in
regard to its effect, if it were found.
The question is quite different from what
it would be if it related to a transaction in
the ordinary course of business relative to
the joint property of tenants in common.
Here it is attempted to justify atort, and
the injury to the entire property by the sup
If the en
posed license of one joint owner.
try had been made by Tabor in person, and
the wrongs attempted to be jusliﬁed under
permission from. had been done by, him, his
co-tenants could have had against him the
same actions at law for injuries to their in
terests that all are attempting to enforce
against parties having no interest. It is
held "an action on the case sounding in tort
may be maintained by one tenant in common
against his co-tenant for a misuse of the com
mon property, though not amounting to a
total destruction of it." .\lcLellan v. Jen
ness, 43 Vt. 183; Agnew v. Johnson. 17 Pa.
St. 373; Lowe v. Miller, 3 Grat. 205. And,
if one tenant in common assume to own and
sell the

thing

held in common,

the other may

maintain an action of trover against him.
Burbank v. Grooker, 7 Gray, 159; Wheeler
v. Wheeler, 83 Me. 347; Coursin’s Appeal,
79 Pa. St. 220; White v. Osborn, 21 Wend.
72; binyth v. Tankersley. 20 Ala. 212.
The
authorhy of the tenant in common could not

be extended to cover acts of others that he
could not legally have done himself.
Hence
the court was correct in holding and instruct
ing the jury that the consent or license of
Tabor, if such were found, could only extend
to the iuter‘st owned by him in the cominon

.

property.
Appellants f urther assign for errorthe rul
ing of the court in admitting the testimony
of Tabor when called by the plaintiffs to
show that, by a purel agreement made at; the
time of the conveyance of the different inter
ests by Tabor, Motfatt, and Chaffee in the
Henriett Company, possession of the proper
ty conveyed was to remain in the grautors
until the purchase price was paid; that it
never was paid; and possession under the
A part of such
conveyance never delivered.
which went to show that
testimony—0that
possession was to be retained—was inad
missible. “All conveyances of real estate
and of any interest therein duly execuled
and delivered
shall be held to carry with
them the right to immediate
possession of
the premises or interest conveyed. unless a
iiuture day for the possession is therein speci
ﬁed." Gen. St. c. 18, § 9; Drake v. Root,2
Colo. 685.
Under the statute. it is certainly
required that the intention to postpone the
operation of a deed shall be declared in the
instrument. and it cannot be proved by parol.
It follows that the instructions of the court
on this point were in part erroneous; that
part of the testimony going to prove that
possession of the property was never deliv
ered, aad remained
in the grantors, was
clearly competent and proper; and the in
structions of the court were proper on that
point.
The admission in evidence of the deeds of
reconveyance by the Henriett Mining Com
pany and the assignment of Rider of his
and
cause of action was not erroneous,
should be sustained,—the former investing
plaintiffs with full title before the com
mencement
of suit; and of tlye validity of
the latter, so as to enable Moffatt, assignee,
to succeed to all the rights of his assignor.
there can be no question under our statute.
Had defendants,_ by proper and competent
testimony, attempted to prove the owner
ship of one-half of the Maid of Erin claim in
the Hemiett Company, it would have been
inadmissible. There was no attemped justi
ﬁcation of entry of VViglll; and others un
Under a
der the Henriett title of one-half.
plea that the close upon which the alleged
trespass was committed was not at that
time the close of the plaintiff, the defendant
may show lawful right to the possession of
the close in a third person, under whom he
claims to have acted. Jones v. Chapman, 2
Exch. 803. But a bare tort-fensor cannot
set up in defense the title of a third person
between whom and himself there is no priv
Branch v. Doane, 18
ity of connection.
In justifying under a third per
Conn. 233.
son, the defendant must show both the title
and the possess.on of that person, (Chambers
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v. Donaldson, 11 East, 65; Merrill v. Bur
bank, 23 Me. 538; Reed v. Price, 30 Mo.
442,) and that the acts were done by that;
(Dunlap v. Glidden, 31
person’s authority.
A defendant can only justify up
Me. 510.)
on the ground of a better right or title than
And it has been held
the plaintiffs have.
that mere naked possession, however ac
quired, is good as against a person having
Knapp v. Win
no right to the possession.
chester, 11 Vt. 351; llaslem v. Lockwood,
37 Conn. 500;
Cook v. Patterson, 35 Ala.
It will be apparent that in thejudg
102.
ment of this court the effort of defendants
to set up title to half of the property in the
Maid of Erin claim in the Bennett Company,
without a plea to that effect, and attempt
ing to show privity or attempting to justify
under it, was unwarranted in law, and that
no testimony should have been taken in
support of any such attempted defense.
Another defense interposed, which seems
incompatible with the former. was that cer
tain parties, named in the answer, were the
owners of the Vanderbilt claim, and that
such claim conﬂicted with and comprised a
part of the Maid of Erin claim, and that the
claim was in the possession of the owners
named under claim and color of title; and
that the ground from which the ore was tak
en was in conﬂict between the owners of the
claim, and that divers suits in regard to the
same were pending and undetermined; that;
Wight and others, while engaged in mining
the Vanderbilt claim, took the ores from the
ground in controversy, which defendants
bought as Vanderbilt ore; and that the same
was taken by the owners of such claim while
the locus was in their possession under color
of title. it is shown in evidence that there
were two entries on the property in contro
versy,-the lirst by Wight, one of the owners
of the Big Chief in 1882’ after the Maid of
Erin had a receiver’s receipt from the United
States land-oliice, when a drift was run from
the Big Chief shaft for the Maid of Erin,
and was run over the line 20 or 28 feet, in
to the Maid of Erin ground. The second
entry was by the same party and others, in
‘the same way. and upon the same ground.
1.\,either entry was made by extending the
work of the Vanderbilt claim to its exterior
limits, and thus entering the Maid of Erin
property. The party entering and partici
pating in the proceeds of the ores mined
were not the owners of the Vanderbilt, but
seems to have been one made up for the occa
sion,—part of the owners .of the Vanderbilt,
some of the owners of the Big Chief, and, per
haps, parties owning in neither.
The plain
tiffs pleaded title to the Maid of Erin claim
from the government of the United States,
and put in evidence a receiver,s receipt for
the purchase of the property, of date Novem
ber 23, 1881, and a patent from the United
States government dated
March 17, 1884.
It has been frequently held that a patent for
land emanating from the government of the
United States is the highest evidence of title,
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in courts of law is evidence of the true
performance of every prerequisite to its is
suunce, and cannot be questioned
either in
courts of law or equity, except upon ground
of fraud or mistake, and, if not assailed for
1 fraud or mistake, is conclusive evidence of
title. On the 23d of November, 1881, the gov
ernment parled with its title to the Maid of
Erin property, sold it to Tabor and Du liois,
and gave a receipt.
The government could
thereafter no more dispose of the land than
‘ if a patent had been issued.
“The linal cer
tiﬁcate obtained on the payment of the money
is as binding on the government as the pat
* * * When the patent issues it
ent.
* * * " As
relates back to the entry.
trom v. Hammond, 3 McLean, 107;2 Blach
ley v. Coles, 6 Colo. 350; Poire v. Wells. id.
406; Steel v. Smelling Co., 106 U. S. 447. 1
Sup. Ct. Rep. 389; lleydenfeldt v. Mining
Co., 93 U. S. 634. The patent does not in
vest the purchaser with any additional prop
erty in the land. It only gives him better legal
evidence of the title which he ﬁrst acquired
.by the certiﬁcate.
Cavender v. Smith, 5
Clarke, (lowa,) 189; Id. 3G. Green, 349; Ar
nold v. Grimes. 2 Clarke, (Iowa,) 1; Carroll
v. >‘aﬂ’ord, 8 How. 460; Bagnell v. Broder
ick, 13 Pet. 450; Canaan v. Johnson, 29
Mo. 94; Hutchings v. Low, 15 Wall. 88. A
patent title cannot be attacked collaterally.
“Individuals can resist the conclusiveness of‘
the patent only by showing that it conﬂicts
with prior rights vested in them.” Boggs
v. Mining Co., 14 Cal. 362; Leese v. Clark,
18 Cal. 555; Jackson v. Lawton, 10 Johns.
24.
An “adverse possession" is deﬁned to
be the enjoyment of land, or such estate as
lies in grant, under such circumstances as
indicate that such enjoyment has been com
menced and continued under assertion or color
of right on the part of the possessor.
Wal
lace v. Duﬂleld, 2 Scrg. & R. 527; French
v. Pearce. 8 Conn. 440; Smith v. llurtis, 9
Johns. 174. The entry of a strang.'er. and
the taking of rents or proﬁts by him, is
not an adverse possession. When two parties
are in possession, the law adjudges it to be
the possession of the party who has the
Reading v. liawsterne, 2 Ld. lfaym.
right.
829; Barr v. Gr0itz,v4 Wheat. 213; Smith v.
Burtis, 6 Johns. 218; Stevens v. Hollister, 18
Vt. 294; Brimmer v. Long Wharf, 5 Pick.
Possession, to be supported by the law.
131.
must be under a claim of right, and adverse
possession must be strictly proved.
Grube
v. Wells. 34 Iowa, 150.
The color must
arise out of some conveyance purporting to
convey title to a tract of land. 3 Washb.
Real Prop. 155; Shackleford v. Bailey, 35
and

Ill.

391.

The title of the Maid of Erin claim was in
the government of the United States until
divested by its own act. There could be no
adverse possession against the government.
The claimants of the Vanderbilt claim en
tered under license only from the govern
! Fed. Gas. No.

596.
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necessary.
We do not think the court erred in refusing
to admit the testimony offered in support of
possessory title of the Vanderbilt in the land
from which the ore was taken, nor in re
fusing the testimony in reference to litigation
and
suits pending between
the parties.
Neither the title nor right of possession of
plaintiffs could be attacked collaterally as at
tempted, and the testimony offered under
the law as shown above was incompetent and
inadmissible to prove either adverse pos
session or color of title.
From our view of
the law controlling the case, as stated above,
it follows that the court did not err in re
fusing the instructions asked on this point
by the defendants, or in giving those which
were given. They were substantially correct.
The sale of ore by Wight and others, and
purchase by the defendants, was a conver
sion. A “conversion" is deﬁned to he any
act of the defendant inconsistent with the
plaintiffs right of possession, or subversive
of his right of property. llarris v. Saunders,
2 Strob. Eq. 370, note; Webher v. Davis, 44
Me. 147; Gilman v. Hill, 36 N. H. 311; Clark
v. Whitaker, 19 Conn. 319.
The defend
ants, by purchasing the ore, acquired no
title, and are consequently equally liable for
its conversion as the parties who sold it.
Clark v. Wells, 45 Vt. 4; Clark v. Rideout,
39 N. H. 238; Carter v. Kingman, 103 Mass.
And it was a matter of no importance,
517.
so far as the legal liability of defendants was
concerned,
whether they were ignorant or
informed of the true ownership. Morrill v.
Moultou, 40 "t. 242; Johnson v. Powers, Id.
611; Railroad Co. v. Car-Works Co., 32 N.
Law, 517; Dixon v. Caldwell, 15 Ohio St.
412; Hoffman v. Carow, 22 Wend. ‘285.
The
A person
principle caveat emptor applies.
purchasing property of the party in posses
sion, without ascertaining where the true

&

either from the government or its grantees.
The fact of the actual possession and occu
pancy ot the Maid of Erin by plaintiffs was
not seriously disputed, and the testimony
was ample to warrant the jury in ﬁnding the
The government had granted thel -nd
fact_
previous to the entry of Wight and others,
and that such possession under a legal title
was co.extensive with its bounds is so well
settled that authorities in its support are un

title is, does so at his peril, and, although
honestlymlstaken, will be liable to the owner
for a cunversion. Taylor v. Pope, 5 Cold.
413; (jihnore v. Newton, 9 Allen,
171;
Spraights v. Hawley, 39 N. Y. 441.
The question of the proper measure of
damages is one of much greater diﬂiculty.
We can ﬁnd no conclusive adjudication in our
own court. The decisions of the different
states are conﬂicting and irreconcilable.
Al
though, under our Code, different forms of
action are abolished, the principles controlling
the different actions remain the same as be
iore its adoption. Consequently the law ap
plicahle and to be administered in each case
depends as much as formerly upon the nat
ure of the case,—the allegations and the dis
tinctive form the case assumes.
In many
states the courts have attempted in this ac
tion to make the rule of damage correspond.
to that in the action of trespass. and make it.
in that respect as full and cumpletea remedy.
In the state of New York it was long held,
and perhaps still is. that the increased value
of the property, added by the labor and acts
of defendant, belongs to the rightful owner
of the property, and the value of the property
in its new and improved state thus becomes
the measure of damages, but the doctrine
has been questioned
and severely criticised
in the same state.
Brown v. Sax, 7 Cow. 95.
In trespass. damage for the whole injury, in
cluding diminution in the value of the land
by the entry and removal, as well as of the
value of the property removed. may be re
covered;
and the character of the entry,
whether willful and malicious, or.
good
faith, through iuadvertence or mistake,is an
important element.—an element that cannot
enter into the action of trover. In trover,
the speciﬁc articles cannot be recovered as in
replevin. Consequently the same rule as
increased value cannot be applied as in that
action, where the speciﬁc property can be
followed, and’ when identiﬁed, taken without
has assumed.
It seems,
regard to the form
in har
on principle, therefore, (and this
mony with the English authorities and those
of many of the states,) that where
party
makes his election, and adopts trover, the
rule of damage is and should be proper com/
pensation for the property taken and con
verted. regardless of the manner of entry and
taking; and, where the chattel was severed
from the realty, regardless of the diminished
value of the realty by reason of the taking.
In other words, the true rule should be the
value of the chattel as such when and where
ﬁrst severed from the realty and becoming a
chattel.
An examination of the authorities
will show that the rule of damages to some
extent depends upon the form of action,
for an injury to the
—whether the action
land itself. or for the conversion of chattel
which had been severed from the land. This
'
distinction seems well founded in principle
This view of the law
and reason.
sup
Mees.
W. 352;
ported by Martin v. Porter,
Wild v. Holt,
Mees.
\V. 672; Morgan v.,
it

ment. Admitting, for the purposes of this
case. that the entry under the license was
legal. that they had complied with the laws
of congress and the state, and that their pos
session extended to and was protected to their
exterior lines while the fee remained in the
government, when the fee passed from the
government to the other party conveying the
locus, before that time in controversy, the
supposed license was revoked, and all acts
and declarations of the parties themselves,
whether by record or otherwise, as estab
lishing a possessory right, were void as
against the grantees of the government,
and there could be no entry under color of
title. except by some right by conveyance
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Powell, 3 Q. B. 278; Hilton v. Woods, L. It.
Eq. 432; Mayo v. Yappen, 23 Cal. 306;
Goller v. Felt, 30 Cal. 481; Coleman,s Appeal.
26
62 Pa. St. 252; Cushing v. Longfellow,
Me. 306; Forsyth v. Wells, 41 Pa. St. 291;
Kier v. Peterson, Id. 357; Moody v. Whit
We are therefore of the
ney’ 38 Me. 174.
Opinion that the rule of damage adopted, and
the instructions of the court as to the meas
ure of damage, were erroneous. and tha it
should have beeu<lthe value of the ore
shown, less the reasonable and proper soldéas
cos of
raising it from the mine after it was broken,
and hauling from the mine to the defendants’
We do not ﬂnd it neces
place of business.
sary to decide whether or not plaintiffs‘ coun
sel, by stating in the complaint that the ore
taken and converted was. of a certain value
“over and above the cost of mining, digging,
and extracting the same from the ground,
raising the same to the surface, hauling the
same to the defendants’ reduction works. and
the cost of treating the same," and defend
ants taking issue upon it, precluded them
from‘ proving and taking greater damage
upon the trial; but if it were necessary, for
the purpose of determining this case, we
In this action
should be inclined to so hold.
value is a material averment, and the plain
tiffs have deliberately asserted one rule, and,
issue having been taken upon it. should not
be permitted to change base. and adopt upon
trial another more disadvantageous to the de
fendants. In this case it could not have
been said the evidence was in support of the
allegation or directed to an issue. The testi
mony should have been directed to the issue,
or the pleadings amended.
Counsel for appel lees, after obtaining leave
from this court, assigned for cross-error the
refusal of the court to allow interest on the
amount found due from the time of the con
version, and the instruction of the court on
that point. It is true, as stated by the learned
judge, “that interest in this state is a creat
ure of statute, and regulated thereby; that it
is only recoverable in the absence of contract
in cases enumerated in the statute; and that
damages to property arising from a wrong or
negligence of the defendants is not one of the
This could not come
enumerated cases."
under the last clause of the instruction.
It
It is for the
is not for damage to property.
wrongful detention of money belonging to
plaintiffs. It is clearly distinguishable from
Railroad Co. v. Conway, 8 Colo. l. 5 Pac.
Rep. 142, and Hawley v. Barker, 5 Colo. 118.
There does not appear to have been any de
cision in this state directly on the question
presented. The same statute has been con
4
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strued in Illinois (from which state it was
taken)as allowing interest in this class of cases
from the time of the conversion, and there
has been an unbroken line of decisions in
that state from Bradley v. Geiselman, 22 Ill.
494, to Railroad Co. v. Cobb, 72 Ill. 148, in
which it is said, reviewing the decisions:
“The doctrine established by these author
ities is, where property has been wrongfully
taken or converted into money, and an action
of trespass or trover may be maintained, in
terest may properly be recovered; and this
is based upon the statute which authorizes
interest when there has been an unreason
able and vexatious delay of payment.
There
can be no difference between the delay of pay
ment of a money demand and one where prop
erty has been wrongfully taken, or taken and
converted into money or its equivalent.
The
two rest upon the same principle."
The rule
is that when the statute of another state is
0 adopted the construction of the statute in
that state is also adopted, and remains the
true construction until authoritatively con
strued by the courts of the state adopting it.
The general rule in trover is that the dam
ages should embrace the value of the prop
erty at the time of the conversion, with in
terest up to the time of judgment, and this
rule has been followed in almost if not all
the states, and seems right on principle. But
our statute does not seem to have received
the same construction here as in the state of
Illinois. While in that state it has been put
plainly and squarely as interest under the
statute. in our state damage for the detention
of the money equal to the legal interest upon
the value of the chattels converted from the
time of the conversion has been allowed, not
as interest,
Machette v.
but as damage.
. Wanless, 2
Colo. 170; llauauer v. Bartels, Id.
514; Tucker v.I’arks, 7 Colo.62, 1 Pac. Rep.
427.
We think the court erred in its instructions to the Jury on this point. They should
have been instructed to add to the amount
found as the value of the ore, as further
damage, a sum equal to legal interest on the
For
same from the time of the conversion.
the errors in assessing the damage, the case
should be reversed, and remanded ior a new
trial in accordance with the views herein ex
pressed.
‘
’

‘

RICHMOND

and

PATTISON,

CC., con

cur.

PER CURIAM.

For

the reasons

stated

in the foregoing opinion the judgment is re
versed.
Reversed.
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sin.
Samuel D. Hastings, Jr., for plaintiff in
error.
Asst. Atty. Gen. Maury, for defendant in
\Gl'ro r.

MILLER, J. This is a writ of error to
the circuit court for the eastern district of
VVisconsin,
founded on a certiﬁcate of di
vision of opinion between the judges holding
that court. The facts, as certiﬁed, out of
which this difference of opinion arose ap
pear in an action in the nature of trover,
brought by the United States for the value
of 242 cords of ash timber, or wood suitable
for manufacturing purposes. cut and re
moved from that part of the public lands
known as the reservation of the Oneida tribe
of Indians, in the state of Wisconsin. This
timber was knowingly and wrongfully taken
from the land by Indians, and carried by
them some distance to the town of Depere,
and there sold to the E. E: Bolles Wood
‘Ware Company, the defendant, which was
not chargeable with any intentional wrong
.or misconduct or bad faith in the purchase.
The timber on the ground, after it was felled,
was worth 25 cents per cord, or $60.71 for
the whole, and, at the town of Depere, where
defendant bought and received it, $3.50 per
cord, or $850 for the whole quantity. The
question on which the judges divided was
whether the liability of the defendant should
be measured by the ﬁrst or the last of these
valuations. It was the opinion of the circuit
Judge that the latter was the proper rule of
damages,
judgment
and
was
rendered
against the defendant for that sum. We
cannot follow counsel for the plaintiff in er
ror through the examination of all the cases,
both in England and this country, which his
commendable research has enabled him to
place upon the brief. In the English courts
the decisions have in the main grown out of
.coal taken from the mine, and in such cases
the principle seems to be established in those
courts that when suit is brought for the
value of the coal so taken. and it has been
the result of an honest mistake as to the
true ownership of the mine, and the taking
was not a willful trespass, the rule of dam
ages is the value of the coal as it was in the
mine before it was disturbed, and not it
value when dug out and delivered at the
mouth of the mine. Martin v. Porter, 5
Mees. & W. 351; Morgan v. Powell, 3 Adol.
8: E. (N. S.) 2"8; Wood v. Morewood. 3 Adoi.
& E. 440; Hilton v. Woods, L. R. 4 Eq. 438;
Jegon v. Vivian, L. R. 6 Ch. App. 760.

The doctrine of the l’.Englishl courts on
this subject is probably as well stated by
Lord Hatherly in the house of lords, in the
case of Livingston v. Coal Co., L. R. 5 App.
Cas. 33, as anywhere else. He said: “There
is no doubt that if a man furtively, and in
bad faith, robs his neighbor of his property,
and because it is underground is probably
for some little time not detected, the court of
equity in this country will struggle, or I
would rather say, will assert its aut’hority,
to punish the fraud by ﬁxing the person with
the value of the whole of the property which
he has so furtively taken, and making him
no allowance in respect of what he has so
done, as would have been justly made to
him if the parties had been working by
agreement."
But “when once we arrive at
the fact that an inadvertence has been the
cause of the misfortune. then the simple
course is to make every just allowance for
outlay on the part of the person who has so
acquired the property, and to give back to
the owner, so far as is possible under the
circumstances of the case, the full value of
that which (annot be restored to him in
specie."
here seems to us to be no doubt that in
the case of a willful trespass the rule as
stated above is the law of damages both in '
England and in this country, though in some
of the state courts the milder rule has been
applied even to this class of cases. Such are
some that are cited from Wisconsin. Single
v. Schneider, 24 Wis. 299; Weymouth v. Rail
road Co., 17 Wis. 56?. On the other hand,
the weight of authorit
in this country as
well as in England favors the doctrine that
where the trespass is the result of inad
vertence or mistake, and the wrong was not
intentional, the value of the property when
ﬁrst taken must govern)or if the conversion
sued for was after value had been added to
it by the work of the defendant, he should
be credited with this addition. Winchester
v. Craig, 33 Mich. 206, contains a full exam
ination of the authorities on the point.
Heard v. James, 49 Miss. 236; Baker v.
Wheeler, S Wend. 505; Baldwin v. Porter,
12 Conn.
484.
While these principles are
suﬂicient to enable us to ﬁx a measure of
damages in both classes of torts where the
original trespasser is defendant.
there re
mains a third class where a purchaser from
him is sued, as in this case, for the conver
sion of the property to his own use. In such
case, if the ﬁrst taker of the property were
guilty of no willful wrong, the rule can in
no case be more stringent against the de

fendant who purchased of him than against

his vendor.
ut the case before us is one where, by
reason of the willful wrong of the party who
committed the trespass, he was liable, under
the rule we have supposed to be established,
for the value of the tim r at Depere the
moment before he sold it,
estion .
to be decided is whether the defendant who
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be absurd that the work of an Appclles or
it then with no notice that the
perty belonged to the United States. and
Parrhasius should go without compensation
with no intention to do wrong, must respond
to the owner of a worthless tablet, if the
by the same rule of damages as his vendor
painter had possession fairly, he says, as
should if he had been sued. It seems to us
translated by Dr. Cooper: “But if he, or any
/that he must. The timber at all stages of other, shall have taken away the tablet felo
the conversion was the property of plaintiff.
niously, it is evident the owner may prose
Its purchase by defendant did not divest the
cute by action of theft."
title nor the right of possession.
The ease of Nesbitt v. Lumber Co., 21 Minn.
The recov
491, is directly in point here.
ery of any sum whatever is based upon that
The supreme
proposition.
This right, at the moment pre ‘court of Minnesota says: “The defendant
claims that because they [the logs] were en
ceding the purchase by defendant at Depere,
was perfect, with no right in any one to set
hanced in value by the labor of the original
wrong-door in cutting them, and the expense
up a claim for work and labor bestowed on
of transporting them to Anoka, the piaintlff
it by the wrong-doer.
t is also plain that
is not entitled to recover the enhanced value,
by purchase from the
rong-doer defendant
that is, that he is not entitled to recover the
did not acquire any better title to the prop
erty than his vendor
It is not a case v full value at the time and place of conver
had.)
sion."
where
an innocent purchaser can defend
himself under that plea. if it were, he would 3 That was a case, like this, where the de
‘
fondant was the innocent purchaser of the
be liable to no damages at all, and no re
logs from the willful wrong-doer, and where,
covery could be had. On the contrary, it is
:1 case
to which the doctrine of caveat . as in this case, the transportation of them to
a market was the largest item in their value
emptor applies, and hence the right of re
at the time of conversion by defendant; but
covery in plaintiff.
On what ground, then,
and af
can it be maintained that the right to re- , the court overruled the proposition
‘
ﬁrmed a judgment for the value at Anoka,
cover against him should not be just what it
To establish any other
was against his vendor the moment before \ the place of sale.
he interfered and acquired possession?
If principle in such a case as this would be
very disastrous to the interest of the public
‘the case were one which concerned addition
al value placed upon the property by the 1 in the immense forest lands of the govern
meat.
It has long been a matter of com
work or labor of the defendant after he had
plaint that the depredations upon these lands
purchased, the same rule might be applied as
are rapidly destroying the ﬁnest forests in
in case of the inadvertent trespasser.
But
the world.
Unlike the individual owner,
here he has added nothing to its value.
He
who, by fencing and vigilant attention, can
acquired possession of property of the United
States at Depere, which, at that place, and in protect his valuable trees, the government
its then condition, is worth $850, and he has no adequate defense against this great
evil. Its liberality in allowing trees to be cut
wants to satisfy the claim of the government
on its land for mining, agricultural, and oth
by the payment of $60.
He founds his right
er speciiied uses, has been used to screen
to do this, not on the ground that anything
the lawless depredator
who destroys
and.
he has added to the property has increased
sells for proﬁt.
To hold that when the gov
its value by the amount of the difference be
ernment iinds its own property in hands but
tween these two sums, but on the proposition.
one remove from these willful trespassers,
that in purchasing the property, he pur
and asserts its right to such property by the
chased of the wrong-doera right to deduct
slow processes of the law, the holder can
what the labor of the latter had added to its
set up a claim for the value which has been
value.
added to the property by the guilty party in
if. as in the case of an unintentional tres
v
the act of cutting down the trees and remov
passer, such right existed, of course defend
lug the timber, is to give encouragement
ant would have bought it and stood in his
and reward to the wrong-doer, by providing
shoes; but, as in the present case, of an in
a safe market for what he has stolen and
tentional trepasser, who had no such right
for the labor he has been com
compensation
to sell, the defendant could purchase none.
pelled to do to make his theft effectual and
Such is the distinction taken in the Roman
proﬁtable.
law as stated in.the Inst. Just. lib. 2, tit. 1,
We concur with the circuit judge in this
§ 34.
case, and the judgment of the circuit court
After speaking of a painting by one man
on the tablet of another, and holding it to 1 is aﬂirmed.
rchased
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