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CHAPTEE VIII.
OFriCIAL ACTION IN MATTERS OF TAXATION.
Necessity

for official action.

Taxation is an act of govern-

Government can only perform its functions by means of
officers, and must make all its demands upon its citizens through
the medium of official action.
However just it may be, that an
individual, in any condition or under any specified circumstances,
ment

should contribute a part of his means to government revenues,
there is no lawful method of compelling him to do so, except
through the compulsion of official process. ISTo individual as such,
or by virtue of his citizenship, can compel another to perform his
He must come clothed with the authority of
duty to the state.
the state for the purpose, or, in contemplation of law, he comes as
a trespasser, whose

lawless intrusion

may rightfully be resisted

and repelled.

Officers, who are.

An

office is defined to be a public charge

or employment, and he who performs the duties of that office is
There are legislative, executive and judicial officers,
an officer.'
with duties pertaining to their respective departments of the government, and there are also inferior officers, commonly designated
whose duty it is to execute
mandates
lawfully
directed to them by superiors, whether of one department or of
another.' The proceedings in tax cases are entrusted by the law
in part to officers who perform mere ministerial duties, and in
part are confided to those who, though not belonging to the judi-

ministerial,

cial department,

have functions which in

a

certain sense are judi-

cial.

Officers de facto.

It

is sometimes found that the person who
is performing the duties of an office is not the one to whom the
' MarsTicll, Ch.

J., United States v. Maurice, 2 Brock., 96, 103. Bouvier's
definition of an ofBcer is " one who is lawfully invested with an office ;" which
seems to exclude what are known as otfioers ck' facto.
''

Bouvier Die, Tin, Officers;

People

v.

The Governor,

29

Mich.,

320.
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law, if properlj' followed, would have confided it. This may hapmethod by which the
pen from an uncertainty regarding the
result of
officer should be chosen, a dispute of fact concerning the
If
the election which has been held, or from many other causes.
in
such case, a person claiming to be chosen solves the doubt
any

in his own favor, and takes possession of the office, and if the pub-

of the
acquiesce in his assumption, he then performs the duties
office, and comes within the definition which has been given of an
officer. But while he is an officer in fact, if he is not rightfully

lic

such, he may at any time be ousted of his position by judicial proceedings, instituted in behalf of the state, at the instance of the

Perhaps also the law of the state will allow
the person rightfully entitled, and who, by the wrongful possession,>is excluded from the office, to institute a proceeding for the
public prosecutor.

From what has been said, it will be
purpose on his own behalf.
seen that there may therefore be officers dejure and officers de facto.
An officer dejure is one who not only is invested with the office, but
who has been lawfully appointed or chosen, and therefore has a
right to retain the office "and receive its perquisites and emolu-

An

officer defacio is defined to be one who has the reputation of being the officer he assumes to be, and yet is not a good

ments.

He comes in by claim and color of right,
or he exercises the office with such circumstances of acquiescence

officer in point of law.''

on the part of the public, as at least afford a strong presumption
of right, but by reason of some defect in his title, or of some in-

formality, omission or want of qualification, or by reason of the
expiration of his term of service, he is unable to maintain his possession, when called upon by the government to show by what

It

title he holds

it.^

acquiescence

and reputation attach certain important consequences

is immaterial in what the defect consists, or
whether the claim is in good faith or merely colorable. The public

1 Ld. Baym., 658, per Holt, Cli. J.; King v. Corp. of
BedEast, 356, 368, per EUeriborough, Ch. J.; Tucker v. Aiken, 7 N.
H., 113, 140; Davis «. Police Jury, 1 La. Au., 288; Ray v. Murdock, 86 Miss.,
693.
"A.n officer de facto is one who exercises the duties of an office under
'

Parker

ford Level,

v.

Kett,

6

color of appointment

Conn., 585, 588. To the same effect
Strang ex parte, 31 Ohio, N. S., 610.

Painter,
438 ;
«

or election to that office."

17

Blackwell on Tax Titles,

93-3 ;

Wilcox

v.

Starrs,

J., in Plymouth

-o.

is Brown v. Lunt, 37 Me.. 433,

Smith,

5

Wend., 331.

'
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to his occupation of the office, which the interest of the state does
not permit to depend upon his own motives or the degree of plaus-

ibility which attaches to his claim.'
Usurpers.

It

is possible also that one may attempt to per-

' 111 several recent cases, where persons have been performing official functions under assumed legislative authority which proved to he unconstitutional, the position has been taken, that^one who acts as an officer under
legislation of this nature, could not he an officer de facto, because the legislation was no law and consequently could give no color of right. It has also

been insisted, that an officer de facto always is one who comes in by color of appointment or, election by the authority having competent power to appoint or
elect; so that, if any office is elective, it matters not that the governor claims
and exercises the right to appoint, and that the appointee is enabled by public
acquiescence to act: the appointment being without authority of law, the apThe subject is very carefully considered in State
pointee is a mere usurper.
471
; S. C, 9 Am. Eep.,409, where the autliorities are
«. Carroll, 38 Conn., 449,
are summarized by Butler, Ch. J., as folis one whose acts, though not those of a lawful
principles of policy and justice will hold valid, so far

The conclusions

reviewed at length.

lows:

"An

ot&aer de facto

officer, the law upon
as they involve the interests of the public and of third persons, where the
duties of the office were exercised; 1. "Without a known appointment or elec-

of reputation or acquiescence, as were
people, without inquiry, to submit to or invoke his
him to be the officer he assumed to be. 2. Under color of

tion, but under such circumstances
calculated

to induce

action, supposing
a known and valid appointment or election, but where the officer has failed
to conform to some precedent requirement or condition, as to take an oath,

give a bond, or the like. 3. Under color of a known election or appointment,
void because the officer was not elegible, or because there was a want of
power in the electing or appointing body, or by reason of some defect or
irregularity in its exercise ; such ineligibility, want of power or defect being
unknown to the public. 4. Under color of an election or appointment by or
pursuant to a public unconstitutional law, before the same is adjudged to be
In Commonwealth v. McCombs, 56 Penn. St., 436, substantially the
such."
same conclusion was reached.
So it was also in Ex parte Strang, 31 Ohio,
N. S., 610, where the legislature, in disregard of a requirement of the constitution, had made an appointment.
The following cases, the most of which
are referred to in State v. Carroll, support the same views ; O'Brian v. Knivan, Cro. Jac, 553 ; Harris v. Jays, Cro. Eliz., 699 ; Parker ». Kett, 1 Ld. Raym.,
658; Fowler v. Beebe, 9 Mass., 381; Taylor ij. Skrine, 3 Brev., 516; Wilcox d.
Smith, 5 Wend., 331 ; Parker «. Baker, 8 Paige, 428 ; People v. Kane, 33 Wend.,
414; People «. White, 34 id., 530; Burke ii. Elliott, 4 Ired., 355; Gilliam v.
Eeddick, 4 id., 308; Brown v. Lunt, 87 Me., 423, 428; State v. Bloom, 17 Wis.,
531; People v. Bangs, 24 111., 184; Clark v. Commonwealth,
29 Penn. St., 129;
Mallett V. Uncle Sam Co., 1 Nev., 188 ; Kimball v. Alcorn, 45 Miss., 151 ; Cocke
16 Pet., 71 ; Gibb v. Washington,
V. Halsey,
1 McAU., 4-30 ; Vaccari v. Ma.xwell, 3 Blatch., 368,

CII.
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form the duties of an office, wlio-is neither chosen to do

pur-

so,

Such

suant to law, nor is supported

by the public acquiescence.
a person cannot acquire the reputation of being the officer he
assumes to be ; he is a mere usurper, and his acts are wholly void

for all purposes.

No one is under obligation to recognize

claim to the office, and whoever does
the consequences.

It

so

his

must take upon himself

is of high importance that the encourage-

ment of such claims should not be allowed to bring disorder and

insecurity into public

afEairs.-'

Questioning title of officer de facto. The case of an officer
de facto is different.
To deny validity to his acts would lead to

It would compel
insecurity in both public and private affairs.
those having occasion to transact business with a public officer,
before they could put faith in his official acts, to go into a careful
examination of all the evidences of his title, and of the provisions
of law bearing upon them, in order to determine

whether the

as-

sumption of official character is warranted by law, and is supported
" It would conby a compliance with the necessary formalities.
He must look to
stitute every citizen a judge of official titles.
the constitution to see that the officer was eligible to an election
or appointment

;

to the statute to ascertain when, where and how

the election or appointment is required to be made, and to the
poll books and archives of the state for the purpose of ascertaining the facts ; and then determine at his peril the mixed question
of law andfact involved in the ascertainment of official character."^

The mere statement of the case

is sufficient

to show that

such a requirement would in the highest degree be unjust to the

But to treat
private citizen, and detrimental to public interests.
the official acts of a de facto incumbent as void would be equally
' See

Plymouth «. Painter, 17 Conn., 585, 593 ; Peck v. Holcombe, 3 Port.,
Keeler ». Newbern, 1 Phil., N. C, 505; Munson v. Minor, 53 111., 594.
In Birch v. Fisher, 13 S. & R., 208, an assessment made by persons not
339;

shown to have been either elected or sworn, held to be by " mere intruders
who came in without color of authority."
An officer who holds over in good
warrant
of law, is not a usurper. Kreidler v. State, 24
faith, though""vvithout
Ohio, N. S., 22. Compare State v. McFarland, 25 La. An., 547. To support
one's acts as those of an officer de facto, they must have been done under color

of an office whose duties have

been discharged by

Iowa, 229.
°

Blackwell on Tax Titles,

94.

him.

Bailey

v.

Fisher,

88

188
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controversy should arise collaterally,
as commonly it must, the officer himself would not be a party to
the record, and would have no opportunity and no privilege of
meeting the issue raised, although the decision might as effectuunjust to him.

"When

the

if he had been proceeded against
" This would
directly by the appropriate process of quo warranto.
ally determine his right to act,

as

contrary to the principles of natural
Until he is removed by projustice and the policy of the law."
ceedings directly instituted for the purpose, and in which he is
" he holds the office
by the sufferance of
permitted to be heard,
the state, and the silence of the government is construed by the
be judging a man unheard,

of his acts, which is equivalent to a pre"When the government acquiesce in the acts of

courts as a ratification
cedent authority.

such an officer, third persons ought not to be permitted to quesWhen, however, the officer himself attempts to
tion them."^
right in his- own favor, it is not unreasonable to require
him to defend his right, as he would be compelled to do if he
should assert title to any article of property as against the true

build up

a

His^suit for the legal fees may therefore be successfully
resisted, as may any attempt by him to enforce official process by
the aid of the law.
These are cases in which he is a party, and is
owner.

properly called upon to demonstrate his title. Besides, if citizens
were not permitted to resist his official claims in such proceedings,
their acquiescence in them, until the state itself should be able to
conclusion the formal proceedings to try the title, would
be only an enforced acquiescence, and could not justly support a
title to an office by reputation.
The most that public policy
could require in such cases would be that his de facto incumbency

bring to

a

should be evidence of

a

right prima facie in his favor, but leaving
And if he is sued for

the actual right subject to be disproved.'

'Blackwell on Tax Titles, 94; Bucknam v. Ruggles, 15 Mass., 180. See
People D. Lothrop, 24 Mich., 235. Proceedings of a common council in levying a tax cannot be contested on the ground that by a change in the charter a
portion of the seats were vacated, if the members continued
Scoville V. Cleveland, 1 Ohio, N. S., 126.

de facto to act.

^Kent V. Atlantic Delaine Co., 8 R. I., 305, where it was held that one who
sues as collector to recover a ta.'j gives sufficient prima facie evidence of his
authority if he shows he has acted as such officer iu regard to that tax; but
that this ^jrraa/aCTe case is open to rebuttal.
See also Coltou tj. Beardsley
of
v.
Auditors
Wayne
3S Barb., 29;
Benoit, 30 Mich., 17G; Pejepscott Propri-
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any act whicli he can only justify as an oiScer, he is put to the
proof that he was' duly elected or appointed, and that any conditions precedent have been complied with.^

Talidity of acts of officers
the public, by whose

de facto.
the

acquiescence

facto oiScer has been
have transacted official

de

who

to act, and individuals

permitted

On the other hand,

business with him, have a right to rely upon the

validity of that

by him, to the same extent precisely as if
the same acts had been performed in the same way by an officer de
jure. When such acts come collaterally in question, neither the
public, that has thus acquiesced, nor individual citizens, are permitted to question them. They are as valid, to all intents and
which

-has been done

if the title to the office had been unquestionable.
This is the general rule, as it has been settled on grounds of public policy from the time of the j'ear books.^
purposes, as

It

iu Universalist Society «.
is
chosen
sole prudential com108,
ineligible person
mittee of a school district, his assessment of a tax voted hy the district is
void.
etors

V.

Leach,

Ransom, 14 Mass.,

35

Vt.,

'Lightly

that

if

145.

was decided

an

Clouston, 1 Taunt., 113; Riddle ®. Bedford, 7 S. & R., 386,
Fetterman v. Hopkins, 5 Watts, 539 ; Pike «. Hanson, 9 N. H., 491 ; Colburn «. Ellis, 5 Mass., 427; Fowler d. Beebe, 9 id., 231, 334; Sprague «. Bailey, 19 Pick., 436; Patterson j). Miller, 3 Met., Ky,, 493; People «. Hopson, 1
Denio, 574, 579; Greene «. Burke, 23 Wend., 488, 493; Schlencker ti. Risley, 3
Scam., 483 ;' Blake «. Sturtevant, 13 N. H., 567 ; Cummings v. Clark, 15 Vt.,
D.

653;

ble

Olney
Curd,

d.

Pearce,

1

Head, 582.

R.

I.,

393;

293;

Samis

v.

King,

In First Parish in

40 Conn., 298, 810;

Sherhourne v. Fiske,

Tena-

a

8

a

if

it
is

3

said
parish assessors fail to take the oath of office, tax assessed by them
would be illegal and might be recovered back.
Cush., 264. But
tax which
has been paid cannot be recovered back on the ground that the collector de
that

B.

is

facto had never been legally elected and sworn. Williams c. School District
21 Pick., 75.
It not intended to assert here that in every case in which the
state might oust an officer by quo warranto an individual could also take advantage of

defect in his title.

a

The inquiry on behalf of the state may and
that which individuals may institute. A 'prima
facie right
sufficient as against individuals, but only an indefeasible right as against
the state. As an illustration of what
meant, the case of one holdinnlegal certificate of election may be taken if
lawful election was held, the
certificate may conclude private parties, but the government would be at lib-

a

a

;

is

is

does go beyond

it

and show that the election was accomplished by illegal
for any other reason the prirm facie case was defective. See
the discussion in Auditors of Wayne «. Benoit, 20 Mich., 176.
erty to go beyond

"

The law favors the acts of one in

a

«

votes, or that

reputed authority,

and the inferior
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It

remains to be seen whethIt has
er these general principles are applicable in tax cases.
sometimes been urged that in tax proceedings there was no proper

Olficers de facto in tax cases.

room for the application of the doctrine, which is applied in other
cases in support of action by officers de facto ; that the proceedings
are summary and for the most part ex parte; that they may deprive the owner of his freehold by means of process which usually and perhaps necessarily is somewhat arbitrary, and that he is
therefore entitled of right to have

all the security, which the law

have; in the character

and standing of
of an officer duly and properly chosen for the particular duty ; in
has intended he should

"
authority is lawful." Vin. Abr., tit. Officer," G., 3.
Bac. Abr., "Offices and Officers," B.; People v. Collins, 7 John's., 549,

shall never inquire
See

if his

135; People v. Dean, 3 Wend., 438; WilParker v. Baker, 8 Paige, 429; People v.
Kane, 23 Wend., 414; People v. White, 24 id., 520; Fowler v. Beebe, 9 Mass.,
231 ; Commonwealth o. Fowler, 10 id., 290; Nason «. Dillingham, 15 id., 170;
Bucknam D. Buggies, id., 180; Gilmore «. Holt, 4 Pick., 257; Williams i}.
School District, 21 id., 75; Blackstone v. Taft, 4 Gray, 250; Burke v. Elliott, 4
Ired., 355; Gilliam v. Reddick, id., 368; Farmers & Merchants' Bank B.Chester, 6 Humph., 458; Beard v. Cameron, 3 Murph., 181; Brush o. Cook, Brayt,
89 ; Taylor «. Skrine, 3 Brev., 516 ; Plymouth v. Painter, 17 Conn., 585 ; Douglass 1). Wickwire, 19 id., 489 ; State v. Carroll, 38 id., 449 ; Samis v. King,
40 id., 298; McGregor v. Balch, 14 Vt, 428; Downer B.Woodbury, 19 id.,
329; Lyon v. State Bank, 1 Stew., 442; Barret «. Reed, 2 Ohio, 409; Johnson
V. Steadman, 3 id., 94, 96; Eldred «. Sexton, 5 id., 216; Ex parte Strang, 21 Ohio,
N. S., 610 ; Justices of Jefferson v. Clark, 1 T. B. Monr., 83, 86 ; Rice v. Commonwealth, 3 Bush, 14; Priokett v. People, 1 Gilm., 525, 529; Keyser «. McKissam, 3 Rawle, 139; Riddle v. Bedford County, 7 S. & R., 386, 392; Baird
11 id., 411; Neal -o. Overseers, 5 Watts, 538; McKim
v. Bank of Washington,
■».Somers, 1 Penrose & Watts, 297; Commonwealth
v. McCombs, 56 Penn. St.,
436 ; Gregg v. Jamison, 55 id., 468 ; Cooper v. Moore, 4 Miss., 386 ; Kimball v.
Alcorn, 45 id., 145; Cabot «. Given, 45 Me., 144; Jones D.Gibson, 1 N. H.,
266 ; Moore v. Graves, 3 id., 408 ; Morse v. Galley, 5 id., 232 ; Slate v. Tolan,
33 N. J., 195 ; Leach v. Cassidy, 23 Ind., 449 ; McCormick «. Fitch, 14 Minn.,
253; Auditors of Wayne County b. Benoit, 30 Mich., 170; Ex parte Bollman,
4 Cranch, 7-5; Sawyer v. Steele, 3 Wash. C. C, 464; Willink v. Miles, Pet. C. C,
188 ; Ronkendorf v. Taylor, 4 Pet., 349 ; Lawrence v. Sherman, 3 McLean,
488 ; United States v. Bachelder, 2 Gall., 15.
There is a discussion in McNutt v. Lancaster, 9 S. & M., 570, of the question whether, where the statute declared that the acts of one who should presume to execute the duties of au office, before taking the official oath, should
be " absolutely void," could have any validity as those of an officer de facto.
No decision was reached.

551;

cox

Mclnstry

V.

Smith,

v. Tanner,

5

9

id.,

id., 231, 334;
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in
the official oath of such officer, when one is required by law ;
the official bond i£ one is made necessary ; and indeed such securstrict compliance with every provision which has been made by the revenue laws lor the protecThe reasons are plausible, but they are not
tion of taxpayers.*

ity

as

would be afforded by

a

Indeed if official action of officers

very conclusive.

de facto

in

is

it

is,

it,

judicial positions can be sustained, as it often has been,^ though
diffinot only property but also liberty may depend upon
cult to suggest any distinguishing reason to remove tax cases from
The clear and very strong
the application of the same principle.
that the general policy of the law
preponderance of authority
requires the acts of officers defado to be sustained in tax cases,
tinder the same circumstances and on the same imperative reasons
that sustain them in others.^

Estoppel against

intruders

who liave acted.

The

rule

is

which supports official action, may perhaps in some cases be carIf one has
above stated.
ried with propriety even farther than
assumed to act as an officer under revenue laws, and has made collections, as such, he cannot be permitted, when the government calls
upon him for an accounting,

to turn about and say that he was

;

;

6

v. Page,

is

2

'

N. H., 182 Payson v. Hall, 30 Me., 319 Coite v.
Wells, Vt, 318; Isaacs «. Wiley, 12 id., 674; People v. Hastings, 29 Cal.,
449.
Some of the cases whicli may seem to support this view are properly to
be referred to some other principle.
They turn often upon the question,
whether the statute
mandatory in requiring tliat something should be done,
which has been omitted, or whether the person who has assumed to act as
olBcer held defado the particular oflBce to which the duty pertained; or some
other question foreign to the precise point now under discussion.
Cardigan

3

2

1

3

5

;

1

*

Lord Dacre's Case,
Leon., 288 Margate Pier v. Hannam,
B. & Aid.,
Wilcox v. Smith, Wend., 231; People ®. Kane, 23 id., 414; People s.
White, 24 id., 520; Browns. Lunt, 37 Me., 423; Taylor i). Skrines,
Brev.,
516; Mallett s. Uncle Sam Co.,
Nev., 188; Clarke. Commonwealth, 29 Penn.
St., 129; Laver v. McGIachlin, 28 Wis., 864; In re Griffin,
Am. Law Times,
266;

Tajflor,

Pet., 349;

Humph.,

195.

19

id., 329;

Messer,

Aiken,
Sheldon

17

145;
v.

id., 420;

Hall

«.

Spear ij. Ditty,
Coates, 10 Ohio,

Cush8

v.

Vt.,
278;

Allen v. Armstrong, 16 id., 515 Scott v.
TwomWy s.Kimbrough, 24 id., 4.59, 474 Konkendorf
Rays. Murdock, 36 Miss., 692; Jones d. Scanland,

14 Iowa, 584;

;

32

Miller,
Ark., 556
«.

Smith

Jackson,

6

Watkins,

«. Woodbury,

«.

2

N. H.,113;

;

Downer

Washington
t).

Aiken,

7

v.

Greenl., 218; Adams

;

419;

Tucker

'4

iug,

2

3

93.
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'never elected or appointed, but has acted as a mere usurper -without
right, and that the proper remedy of the government was to have
resisted his intrusion, or caused his ouster.
On every principle
of right and justice he is precluded from denying his official charSuch a person has a right at any
time to refuse to proceed farther in official action, and he cannot
be held responsible as for a neglect of duty in such refusal ; but
acter under such circumstances.*

it is doubtful if one under any circumstances,

even though he be

a mere usurper, who has collected revenue for the government under claim of right, can be permitted to protect himself against an

accounting, by showing that he Was an intruder without any just
To the extent that he has acted, the govpretense to the place.
ernment may properly adopt his agency, and require him to give
to taxpayers, who have recognized his authority, the benefit of
their payments.Jolinston V. Wilson, 2 IT. H., 202, 20G ; Horn v. Whittaker, 6 id., 88 ; Sandwicli V. Fish, 2 Gray, 298, 301; Barrington v. Austin, 8 id., 444; Wendell i: Fleming, id., 613; Cheshire v. Howland, 18 id., 321; Williamstown V. Willis, 15 id., 427; Borden v. Houston, 2 Texas, 594; BillingsIn Jones v. Scanland, 6 Humph., 195, it
ley V. State, 14 Md., 369.
been
chosen sheriff.
By law such a choice
that
a
defaulter
had
appeared
He
nevertheless
and
acted in the collection
was absolutely void.
gave bond
of taxes. On motion, judgment was entered on his official bond for failure
to pay over. Reese, J.: "The election of sheriff was void, and he did not thereby become sheTiK de jure ; but thus intruding himself into office, and assuming its duties, he became sheriff de facto, and those who voluntarily bound
themselves for the faithful jjerformance of his duties cannot absolve themselves from their obligation, by insisting that he was no sheriff.
They will
be held to their undertaking, till the proper public authority has produced
his amotion from the office which he in point of fact fills."
'

'

Maurice, 2 Brock., 96 ; Bell ■».Railroad Co., 4 Wall.,
8 Blackf., 339; Church v. Sterling, 16 Conn., 387;
Commonwealth v. Philadelphia, 27 Penn. St., 497 ; Wentworth v. Gove, 45 N.
H., 160 ; Trescott t). Moan, 50 Me., 347. A Sheriff who has collected taxes
without having the proper list is nevertheless liable to account.
The Governor V. Montgomeiy, 2 Swan, 618. Cases of sale of the office of collector and
the effect thereof are found in Meredith v. Ladd, 2 N. H., 517 ; Carleton v.
Whitcher, 5 id., 196; Tucker v. Aiken, 7 id., 113; Alvord «. Collin, 20 Pick.,
418; Howard v. Pr»ctor,7 Gray, 128; Spencer v. Jones, 6 id,, 502.
Where the
fact of an official oath is in question it may be shown by parol that the oath
was taken, though the law requires a record.
Briggs «. Murdock, 13 Pick.,
598;

See

United

States v.

State «. Cunningham,

805; Pease

v.

Smith, 24 id., 122;

Hall

s.

dishing,

2

Greenl., 218; and see
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Action by joint boards.

In some cases, under the tax laws,
is required to be taken by a board comgosed of
several persons.
It may then appear that there has been an imofficial action

possibility to secure concurrence, or that, thi-ough neglect or inadvertence, less than the whole board has acted ; and it becomes
necessary to determine whether, in any such case, the action can
be supported.

The rules of law on this subject are well settled.
The law contemplates, that all the members of a board, who are
to exercise a joint public authority, shall meet to consider the
subject of their authority, and that the whole board shall have
the benefit of the judgment and advice of each of the members.

In revenue

c;ases,

especially,

and in others

in which the official

action may eventuate in divesting the citizen of his estate, it is to
the Jaw intended that this joint deliberation and action should be for the benefit of the citizen also. If, therefore,
be supposed

no such meeting is held, and no opportunity had for

joint consul-

tation and action, the joint authority is not well executed, even
though all acting separately may have signed such a document as
would have been sufficient, were it the result of a proper meeting.
Such action is not the action of the board, but of individuals.
It is always presumable that it might have been different had
there been a meeting and comparison
contemplated.

of views, such as the law

At

any rate, there can be no conclusive or satisof what would have been the joint judgment,

factory evidence
when it has never been exercised ; and the members of the board
have no discretion to substitute individual action when the law
has required the action of the organized body.^
No custom of
the locality, or long continued practice

can sanction

a dispensa-

The members of the board are officers
of law, and must obey the rules that presumably for beneficial
tion of this rule of law.

Scott V. Watkins, 33 Ark., 566. And as to the right of a collector to contest
the validity of a tax he has collected, see People v. Brown, 55 N. Y., 180.
31 "Wend., 178, 183, per Cowen, J. ; Lee v. Parry, 4
Powell v. Tultle, 3 N. Y., 396 ; People v. Supervisors of Chenango, 11 id., 563; Fuller v. Gould, 20 Vt., 643.
If only two of a board of three qualify and act, there is no board, and the
Schenck «. Peay, 1 Dill., 267; S. C, 1 "Woolw., 175. So, if
action is void.
only two of the three are chosen, the two cannot act. Williamsburg v. Lord,
51 Me. 599.
And see Downing ■o.Rugar, 21 Wend., 178, 182.

' See Downing v. Rugar,

Denio, 135

;
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purposes, have been prescribed for tbem.*
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But the law does not

require impossibility, and it may be found impossible for the
In such a case, it is to be premembers to agree in joint action.
sumed the intent was, that the law should not fail of execution,

but that the action of the majority should be sufficient.

And,

where a majority have acted, the legal intendment in favor of the
correctness of official action, requires us to conclude

that such

action is the result of due meeting and consultation, or at least of

duly called, at which all had the opportunity to attend,
It is therefore prima facie valid,
majority did attend.

a meeting

and

a

though the legal presumption in its favor may be overcome
evidence that no such meeting was called or had.^
'

In Middleton

a board

of live

«.

Berlin,

18

An

assessors.

by

Conn., 189, a tax list was signed by one only of
attempt was made to support it by showing a

usage of the town to divide the town into districts, in each of which one of
the assessors acted separately ; but the court said " assessors are the officers

of the law, and must obey the law, and no direction of the town, or long continued usage can justify a departure from the law." See People b. Supei-visors of Chenango, 11 N. Y., 563. In Kinney ». Doe, 8 Blackf., 350, the list was
made by the official lister, but it was not shown that two householders
with him as the law required, and it was held void.

acted

*In

support of the general princii)le, that the action of a majority is sufiScient, soe Wadham College, Cowp., 877; Grindley ®. Barker, 1 B. & P., 236;
The King v. Beestou, 3 T. R., 592; Withnell v. Gartham, 6 id., 388; Cooley v.
O'Connor,

12 "Wall., 391, 398;

Commonwealth

«.

Canal

Commissioners,

9

Alton, 7 N. H., 253 ; Babcock v. Lamb, 1 Cow., 238 ;
Rogers, ex parte, 7 id., 526 ; McCoy ». Curtice, 9 Wend., 17, 19 ; Downing v.
Rugar, 21 id., 178 ; Crocker «. Crane, id., 211, 218 ; Doughty v. Hope, 3 Denio,
594; Bank of Chenango v. Brown, 26 N. Y., 467; Caldwell v. Harrison, 11
Ala.. 755; Soens v. Racine, 10 Wis., 271; Sprague B.Bailey, 19 Pick., 436;
Williams v. School District, 21 id., 75; Fire District v. County Commissioners, 108 Mass., 142 ; People v. Coghill, 47 Cal., 361 ; Johnson v. Goodridge, 15
Me., 29 ; Bangor ii. Lancey, 21 id., 472 ; Lowe v. Weld, 52 id., 588.
This is on the ground that all are presumed to have met and consulted, a
T^'atts,

466, 471 ;

Jewett

v.

presumption that may be overcome by proof.
Doughty i). Hope, 3 Denio,
594,598, per Branson, J.; Ex parte Baltimore Turnpike Co., 5 Binn., 481;
Blackwell on Tax Titles, 111. Under the decisions which are above cited, it
is difficult to understand how a case like Howard i>. Proctor, 7 Gray, 128, can
There, one who was selectman and also assessor, was chosen
be supported.
and
it
was decided that the choice was valid, tliough his bond w.as
collector,
to be approved by the selectmen, and the assessors, in certain cases, had au-

The decision was put on the ground that these
to remove him.
boards might act by majorities; but the very natiu-e of the action was such as
to preclude one member of the board from consultation and action with the
thority
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required of an officer in the performance of official duty are to be taken, in the proceeding in which
They are not to be
they are made, as of unquestionable verity.
attacked, and proof entered into in a collateral proceeding, to
the returns and certificates

which the officer is not

if

to show that

a party,

they are

false.^

public. See also
Mich., 498, Is contra.
Where a drainage law provided that the commissioners shall jointly view
and assess, etc., this requires the presence of all, both in viewing and assessing. People V. Coghill, 47 Cal., 361. Compare Palmer v. Doney, 3 Johns. Cas.,
rest, or

Fox

he could act, made

Fox,

V.

him Interested adversely

Kinyoii

24 Ohio (N. S.), 335.

d.

Duchene,

to the

21

346.

Flud d. Pennington, Cro. Eliz., 873; Harrington v.
Elkins, 4 Burr., 3129; Andrews v. Linton, 1 Salk.,
Taylor,
Johns., 481,483; Putnam v. Man, 3 Wend., 202,
14
265; Wheeler d. Lampman,
Boomer
Case v. Redfield, 7 id., 398;
v. Laine, 10 id., 525; Baker v. McDuffle,
23 id., 289; Sperling ». Levy, 1 Daly, 95,98; McArthur v. Pease, 46 Barb.,
■Com.

Dig. Return,

17

423; Livermore

Gardner

v.

Gr. ;

East, 378; Rex

v.

Hosmer,

v.

Bagley, 3 Mass., 487,512; Slayton v. Chester, 4 id., 478;
6 id., 324, 327 ; Bott v. Burnell, 9 id., 96 ; Estabrook
v.

Hapgood, 10 id., 313, 314; Bott
id., 313, 320; Bean v. Parker,
Thayer

v.

Boynton

«.

Stearns,

1

Willard,

10

«.
17

Burnell,

Pick., 109,112; Whittaker
id.; 165, 169; Bruce
Campbell

«.

b. Nimms, 14
Pond, id., 433;

id., 163; Saxton

11

id., 591,601; Lawrence

v. Sumner,

Holden,

v. Webster,

«.

21

7

id., 551,555;

id., 187, 189: Pullen

Gray, 28 ; McGough v.
Allen, 505; Hathaway v. Phelps, 2 Aiken, 84; Stevens ». Brown,
3 Vt., 420; Eastmans. Curtis, 4 id., 616; Barret d. Copeland, 18 id., 67, 69;
White River Bank v. Downer, 29 id., 332; Lewis v. Blair, 1 N. H., 68; Whiting v. Bradley, 3 id., 79, 81 ; Sias v. Badger, 6 id., 393 ; Brown v. Davis, 9 id.,
76 ; Angier v. Ash, 26 id., 99 ; Clough
o. Monroe, 34 id., 381 ; Ladd o. Wig-

i>.

Haynes,

11

Wellington,

Gray,

379 ;

15

6

id., 421; Bolles s. Bowen, 45 id., 124; Morse «. Smith, 47 id., 474;
Elwell, 14 Ohio St., 240; Eastman v. Bennett, 6 Wis., 233; Carr v.
Commercial Bank, 16 id., 50; Castner i>. Symonds, 1 Minn., 437; Tullis v.
gins,

35

Phillips

B.

Brawley,

3

180 ;

id., 377

McDonald

v.

;

Folsom

v.

Leewright,

Carii,

31

5

id., 29

id., 333

;

; Reeves

Stringer, 44 id., 400; Washington, etc., Co.
Tillman v. Davis, 28 Ga., 494; Brown i>. Way,

Higgins,

Delenger

v.

v. Reeves,

33

Kinnear,

id.,

28 ;

26 Mo.,

Stewart

Ter., 116;
u. Riston,
3 Gill. & J., 86; Tribble d. Frame, 3 Monr., 51; Caldwells «. Harlan, 3
McConnel «. Bowdry's Heirs,
349, 351
id., 393 Smith v. Hornback,
A
K. Marsh, 378, 393,393; Small v. Hagden,
Litt., 16,17; Trigg v. Lewis'
Ex'rs,
id., 129, 133; Hunter ®. Kirk,
Hawks, 277; Stinson «. Snow,
Fairf.,
263
Wilson i). Hurst's Ex'rs,
Pet. (C. C.;, 441 Hawks v. Baldwin, Brayt.,
85; Welsh v. Bell, 32 Penn. St., 12; Faxon's Appeal, 49 id., 195; Hill v. Grant,
49 id., 200;
Rice v. Groff, 58 id,, 116; Ayres v. Duprey, 27 Texas, 593;
Angell V. Bowler,
R. I., 77 Castner v. Styer, 23 N. J., 236 State v. Clerk of
Bergen, 25 id., 209 Martin v. Barney, 20 Ala., 369 Crow v. Hudson, 21 id.,
5C0; Hinckley v. Buchanan,
Cal., 53.
Wash.

;

1

;

5

;

;

;

;

3

;

1

3

4

1

;

1

id., 531; Allender

id',

38

3

v.

4
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If

the party is injured

action against the

by

a false

[CH.

VIII.

return, he has his remedy by

ofScer.^

In

general it is believed that these rules have been held to be
applicable in tax cases."
'

Wheeler v. Lampman, 14 Johns., 481 ; Putnam v. Man, 3 Wend., 202 ; Case
«. Rcdfield,
7 id., 398; Baker v. McDuflBe, 23 id., 289; McArthur v. Pease, 46
Barb., 423; Livermore ■!).Bagley, 3 Mass., 487,512; Slayton «. Chester, 4 id.,

Pick., 551;
Piillcn
V. Haynes, 11 Gray, 379 ; Campbell v. Webster, 15 id., 28 ; McGough «. Wei.
lington, 6 Allen, 505 ; Clough v. Monroe, 34 N. H., 381 ; Lewis v. Blair, 1 id.,
68 ; Sias v. Badger, 6 id., 393 ; Augier v. Ash, 86 id., 99 ; Belles v. Bowen,
45 id., 124; Tomliuson v. Long, 8 Jones L. 469; Albright v. Tapscott, 8
id., 473; McBee D. State, 1 Meigs, 188; Castner s. Symonds, 1 Minn., 437;
Folsom V. Carli, 5 id., 333; Goodal v. Stuart, 8 Hen. & Munf., 105, 112; Trigg
V. Lewis' Ex'rs, 3 Litt., 139,138; Hunter ». Kirk, 4 Hawks, 877; Stinson j;.
Snow, 1 Fairf., 263; Philips «. Ewell, 14 Ohio St., 240; McDonald ». Leewright 31 Mo., 29 ; Stewart «. Stringer, 41 Id., 400 ; State «. Clerk of Bergen,
25 N. J., 209; Mentz b. Hamman, 5 Whart., 150; Faxon's Appeal,
49 Penn.
St. 195 ; Eastman v. Bennett, 6 Wis., 238.
' There are oases which hold official returns of ministerial officers to be
478; Gardner
Boynton

v.

».

Hosmer,

Willard,

6

id., 324,327; Whitaker

10 id., 165, 169;

Bruce

v.

i).

Holden,

Sumner,

7

81 id., 187, 189;

only

prima facie evidence of facts recited: Cockrell i). Smith, 1 La. An., 1; Waddell
V. Judson, 12 id., 13; Leverich v. Adams, 15 id., 310; Wallis u. Bourg, 16 id.,
176; Newton v. Prather, 1 Duv., 100; Fleece v. Goodrum, 1 id., 308; Kingsbury V. Buchanan, 11 Iowa, 387; Pomeroy ». Parmelee, 9 id., 140, 150;
Owens D. Ranstead, 22 III., 161, 167; Rivard.«. Gardner, 39 id., 125, 139; Gregg
V. Strange, 3 Ind., 366; Doe v. Attica, 7 id., 641; Butler v. State, 20 id., 169;
Tucker v. Bond, 23 Ark., 268 ; Ingraham v. McGraw, 3 Kans., 531.
In Lothrop v. Ide, 13 Gray, 93, a collector sued for arresting a person on a
tax warrant, relied upon his return as showing that the party had no goods on
which to levy. The plaintiff was allowed to give evidence that he offered to
turn out goods in satisfaction of tlie tax. On exceptions the following opinion was given by Dewey,
:
" The questions in the
present, case concern the admission and effect of the
evidence offered by the plaintiff, that prior to tlie actual arrest of the plaintiff
for the nonpayment of his tax, he tendered to the defendant sufficient person-

J

al property, that might have been levied upon to satisfy the same.
The objection to its admission is that it contravenes the return of a sworn officer.
The officer does not in the present instance directly aver that there were not

sufficient goods of the plaintiff that might have been found to levy upon, but
merely says, 'not finding sufficient goods upon which it may be levied,' he
arrested the body. Tliere is no allegation that he made search for the goods,
or-that the same might not have been found with proper diligence.
Without

deciding the more general question of directly contradicting a return of a collector of taxes, and whether, in a suit brought against such collector for an
illegal arrest, his return is to be considered pmna facie evideccc
and
merely,

