CHAPTER VIII.

OF LOCATIO OPERIS.

36. SICKELS V. PATTISON,

U Wend. (N. Y.) 257; 28 Am. D. 527. 1835.

Action for services in transporting lumber. Defendant set

up damage due to plaintiff's failure to fully perform the con-

tract. Judgment for defendants for $34.94. Plaintiffs bring

CHAP TER VIII.

error.

By Court, Nelson, J. The testimony of Richards was suffi-

cient proof of the contract between the plaintiffs and the de-

OF LOCATIO OPERIS.

fendant, as to the transportation of the lumber to market, to

justify the court in submitting the fact to the jury. When the

plaintiffs purchased the boats, they agreed to assume the contracts

made by Richards, one of which was with the defendant ; and

36.

they afterwards admitted that they had renewed them with the

persons concerned.

14 Wend.

SICKELS V. PATTISON,

(N. Y.) 257; 28 Am. D. 527.

1835.

The charge, however, of the court to the jury was erroneous.

It assumed the principle, that if the contract was entire and

not fulfilled by the plaintiff's, they were not only bound to re-
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fund the amount paid towards freight, but were also liable to

damages for the non-fulfillment. The defendant having paid

thirty dollars towards the transportation of the lumber, a sub-

sequent failure to perform the whole contract would not entitle

Action for services in transporting l umber.

Defendant set

up dam age due to plaint iff 's failure to fully perform the con
tract. Judgment for defendants for $34.94. Plaintiffs bring
error.

him to recover it back; for if he undertook to recover back the

amount paid, under the idea of a rescindment of the contract,

he would be met by the equity growing out of the services

actually rendered, and which should be taken into consideration

in adjusting the rights of the parties. The true remedy in such

a case is an action for damages for the violation of the agree-

ment; or, as in this case, the defendant may, if he chooses, set

up the breach and claim damages, for the purpose of diminish-

ing or even extinguishing any amount which the plaintiffs seek

to recover for the freight of the lumber.

It is true, if the contract was entire, a failure to perform

would of itself be an answer to a recovery for the remainder

of the freight money, as the plaintiffs could not maintain an
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By Court, NELSON, J. The testimony of Rich ards was suffi
cient p roof of the contract between the plaintiffs and the de
fendant, as to the tran portation of the lumber to m arket, to
j ustify the court in submitting the fact to the j ury. When the ·
plaintiffs purchased the boats, they agreed to assume the contracts
made by Richards, one of which wa with the defendant ; a n d
they afterwards admitted that they had renewed them with the
persons concerned.
The charge, however, of the court to the jury was erroneous.
It assumed the principle, that if the contract was entire and
not fulfilled by the pla inti ffs, they were not only bound to re
fund the amount paid towards freight, but were also l iable to
damages for the non-ful fillm nt.
The de fendant having paid
thirty dol lars towards the transportation of the l umber, a sub
sequent failure to p rform the whole contract would not entitle
him to recover it back ; for i f he und rtook to recover back the
amount paid, under the i dea of a r scindment of the contract,
he would be met by the equity growin
out of the services
actual ly rendered, and which should be taken into consi deration
in adj u ting the rights of the parties. The true remedy in such
a case is an action for damages for the violation of the agree
ment ; or, as in this case, the defendant may, if he choo es, set
up the breach and claim damages, for the purpose of diminish
i ng or even extinguishing any amount which the p laintiffs seek
to recover for the freight of the l umber.
It is true, if the contract was entire, a failure to perform
woul d of itself be an answer to a recovery for the remainder
of the frei£1'ht mon y, as the plaintiffs could not maintain an

SENSENBRENNER

SENSENBEENNER v. MATTHEWS. §§ 36, 37

action upon such a contract, after they had broken it. The com-

pensation in this case, I am inclined to think, did not depend

upon the transportation of all the lumber. The stipulation was

for a fixed sum for one thousand pieces, and no time of pay-

ment was mentioned. In contemplation of law it would prob-

ably be due on the delivery of the lumber at market. The

delivery of the whole lumber at market was not a condition

precedent to the payment of the freight. It would become due,

and be demandable as fast as delivered. If so, the plaintiffs

would be entitled to prosecute for the freight of the quantity

delivered. If the jury were satisfied that by the contract the

whole that was ready to be transported to market by the canal

could have been carried, then the defendant would be entitled to

damages ; and it would be proper to prove them, with the view

of reducing the amount claimed, or even extinguishing it, if

the damages were large enough to cover it: 8 Wend. 109. As to

the charge for the use of the landing, the testimony is not very

clear upon the point. It would seem, from the testimony of
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Richards, that he was to charge nothing for the use of his land-

ing for the lumber of the persons with whom he contracted;

and if so, it necessarily follows, from the evidence, that the

plaintiffs are not entitled to make any charge, as they took his

place. This, however, is a question of fact for the jury to de-

termine.

Judgment reversed, and venire de novo.

yC 37. SENSENBEENNER V. MATTHEWS,

48 Wis. 250; 3 N. W. B. 599; 33 Am. R. 809. 1879.

Replevin by plaintiff against Matthews, a deputy sheriff, for

a buggy taken under a writ of replevin secured by one Henry.

Plaintiff owned a building, part of which he occupied with a

blacksmith shop. Another part he leased to Schweitzer & Co.

as a wagon shop, who in turn sublet the second story to Max-

well for a paint shop. This was connected with the blacksmith

shop by a trap door through which Maxwell had the right to

v.

§§

MAT THEWS.

36 , 37

action upon such a contract, after they had broken it. The com
pensation in this case, I am inclined to think, did not depend
upon the transportation of all the lumber. The stipulation was
for a fixed sum for one thousand pieces, and no time of pay
ment was mentioned. In contemplation of law it would prob
ably be due on the delivery of the lumber at market. The
delivery of the whole lumber at market was not a condition
precedent to the payment of the freight. It woul d become due,
and be demandable as fast as delivered. If so, the p laintiffs
would be entitled to prosecute for the freight of the quantity
delivered. I f the jury were satisfied that by the contract the
whole that was ready to be transported to market by the canal
coul d have been carried, then the defendant would be entitl ed to
damages ; and it would be prop r to prove them, with the view
of reducing the amount claim cl, or even extinguishing it, if
the damages were large enough to cover it : 8 Wend. 109. As to
the charge for the use of the lan ling, the testimony is not very
clear upon the point. It would seem, from the testimony of
Richards, that he was to charge nothing for the use of his land
ing for the lumber of the per ons with whom he contracted ;
and if so, it n ce sarily follows, from the vidence, that the
plaintiffs are not entitled to make any charge, as they took his
place. r_]_"' his, however, is a question of fact for the jury to de
termine.
Judgment revers cl, and ve nire de n ovo.

take and return articles for painting. Maxwell employed

Schweitzer & Co. to do the wood work and Sensenbrenner to do

the iron work on the buggy, after the completion of which he

removed it to his shop, painted it, and sold it to Henry. Plaintiff

forbade its removal until Maxwell should settle with him for the

37.

SENSENBRENNER V. MATTH EWS,

iron work, but Matthews and Henry, by virtue of a writ of

139

48 Wis. 250j 3 N. W. R. 599j 33 Am. R. 809.

1879.

Replevin by plaintiff against Matthews, a deputy sheriff, for
a buggy taken under a writ of replevin secured by one Henry.
Plaintiff owned a buil ding, part of which he occupied with a
blacksmith shop. Another part he leac::: e d to Schweitzer & Co.
as a wagon shop , who i n turn sublet the second story to Max
well for a paint shop. This was connected with the blacksmith
shop by a trap door through which Maxwell had the right to
take and return articles for painting.
Maxwell employed
Schweitzer & Co. to do the wood work and Sensenbrenner to do
the iron work on the b uggy, after the completion of which he
removed it to his shop, painted it, and sold it to Henry. Plaintiff
forbade its remova l until Maxwell should settle with him for the
iron work, but Matthews and Henry, by virtue of a writ of
139

§ § 3 7, 38
§§ 37, 38 OF LOCATIO OPEKIS.

replevin, peaceably removed the buggy from the shop in the

OF LOCATIO OPERIS.

replevin, p eaceably removed the buggy from the shop in the
p laintiff 's absence. Judgment for defendant.

plaintiff's absence. Judgment for defendant.

Ryan, C. J. The shops of the appellant, Schweitzer and Max-

well, although in the same building, were held by them respec-

tively in severalty; and the right of way of Maxwell, although

passing through the shops of the appellant or Schweitzer, was

part of his holding and used by him of his own right.

The buggy belonging to ]\Iaxwell was delivered to him through

the right of way by the appellant, after it had been ironed by the

latter. It was delivered with the expectation that it should be

painted by Maxwell; but Maxwell owed no duty, either to

Schweitzer or the appellant, to paint it. The delivery was un-

conditional, and the buggy must be taken to have been delivered

to Maxwell in his right as owner of it.

This delivery operated as an absolute waiver of all lien of tli.e

appellant for ironing the buggy. The essence of lien^ in such

cases, is possession. Lien cannot survive possession ; and except

in case of fraud, and perhaps mistake, such a lien cannot be
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restored by resumption of possession. "Lien is a right to hold

possession of another's property for the satisfaction of some

charge attached to it. The essence of the right is possession;

and whether that possession be of officers of the law or of the

person who claims the right of lien, the chattel on which the

lien attaches is equally regarded as in the custody of the law.

Lien is neither a jus ad rem nor a jus in re, but a simple right

of retainer." 3 Pars, on Cont. 234.

I "The voluntary parting with the possesion of the goods will

lamount to a waiver or surrender of a lien; for as it is a right

('founded upon possession, it must ordinarily cease when the pos-

(session ceases. ' ' Story on Agency, sec. 367.

As this disposes of the lien set up by the appellant to support

this action, it is immaterial how the respondents came into pos-

session. In replevin, a plaintiff recovers on his own right of pos-

session, not on the weakness of the defendant's right.

By the Court. — The judgment of the court below is affirmed.

Judgment affirmed.

-/ 38. SMALL V. ROBINSON,

69 Me. 425; 31 Am. R. 299. 1879.

Appleton, Ch. J. This is an action of replevin for a pair of

wheels and other parts of a hack, upon which the defendant

claims a lien, by reason of work done by him upon them.

140

RYAN, C. J. The shops of the appellant, Schweitzer and Max
well, although in the same build ing, were held by them respec
tively in severalty ; and the right of way of Maxwell, although
passing through the shops of the appellant or Schweitzer, was
part of his holding and used by him of his own right.
The buggy belonging to Maxwel l was del ivered to him through
the right of way by the appellant, after it had been ironed by the
latter. It was delivered with the expectation that it should be
painted by Maxwell ; but Maxwell owed no duty, either to
Schweitzer or the appellant, to paint it. The delivery was un
conditional , and the buggy must be taken to have been delivered
to Maxwell in his right as owner of it.
T his delivery operated as an absol ute waiver of all lien of
e
appel lant for ironing the buggy. The essence of lien in. such
cases, is possession. Lien cannot survive po session ; and except
in case of fraud, and perhaps mistake, such a l ien cannot be
restored by resumption of possession. ' ' Lien is a right to hold
posse ion of another 's property for the satisfaction of some
charge attached to it. The essence of the right is possession ;
and whether that posse ion be o f officers of the law or of the
person who claims the right of lien, the chattel on which the
lien attaches is equal ly regarded as in the custody of the law.
Lien is neither � jiis ad rem nor a jus in re, but a simple right
of retainer. " 3 Pars. on Cont. 234.
' ' The voluntary parting with the posse ion of the goods will
amount to a waiver or surrender of a l ien ; for as it is a right
founded upon possession, it must ordinarily cease when the pos
session ceases. ' ' Story on Agency, ec. 367.
As this disposes of the lien set up by the appellant to support
this action, i t is immaterial how the respondents came into pos
session. In replevin, a plaintiff recovers on his own right of pos
session, not on the weakness of the defendant 's right.
...

BY THE CouRT.-The judgment of the court below is affirmed.
Judgment affirmed.
38.

SMALL

V.

ROBINSON,

69 Me. 425 ; 31 Am. R. 299.
APPLETON, CH. J.

1879.

This is an action of replevin for a pair of
wheels and other parts of a hack, upon which the defendant
claims a lien, by reason of work done by him upon them.

140

WILLIAMS

WILLIAMS V. ALLSUP. §§ 38, 39

The plaintiff is the owner of the hack. It was left for repairs

by one Staples, who was in possession under a contract of pur-

chase, the terms of which were unperformed. The defendant

was aware of the plaintiff's title. The presiding justice found

that the plaintiff had never given Staples any authority to sub-

ject the hack to a lien for repairs, and ruled that no such au-

thority was to be implied as a matter of law, from the relation

of the parties.

"A lien," observes Shaw, Ch. J., in Hollingsworth v. Dow, 19

Pick. 228, "is a proprietary interest, a qualified ownership, and

in general, can only be created by the owner, or by some person

by him authorized." Here the fact of authority is negatived.

The plaintiff' never became the debtor of the defendant, and

never authorized the imposition of any lien on his property.

Globe Works V. Wright, 106 Mass. 207, A mortgagor of horses

cannot, without the knowledge, acquiescence and consent of the

mortgagee, intrust the horses to be boarded so as to subject

them to a lien for keeping, as against the mortgagee. Sargent v.
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Usher, 55 N. H. 287 ; 20 Am. Rep. 208. Gushing, Gh. J., in the

case last cited, says: *'I have seen no case in which it has been

held that a party who permits another to have possession of his

personal property, by so doing in law, constitutes that other his

agent to sell or pledge the property." So a bailee can give no

lien upon property bailed, as against the owner. Gilson v.

Gwinn, 107 Mass. 126, 9 Am. R. 13.

The defen dant could acquire no title from Staples, when he

h ad n one. ■ . •

The exceptional case of the inn-keeper rests upon the principle

that as he is by law bound to receive a guest and his goods, and

might be liable to indictment for not so receiving them, he shall

have a lien on such goods as he is bound to receive_ whether

owned by his guest or not.

Exceptions overruled.

39. WILLIAMS V. ALLSUP,

10 C. B. (N. S.) 417; 100 E. C. L. 417. 1861.

Action for the value of a steamboat.

Erle, G. J. This is an action by the mortgagee of a steam-

vessel against a shipwright who had done certain repairs on the

vessel at the request of the mortgagor, who had been allowed to

be in the possession and apparent ownership. The defendant

141

v.

§§ 3

ALLSUP.

'

39

The plaintiff is the owner of the hack. It was left for rep airs
by one Staples, who was i n possession u nder a contract of pur
chase, the terms of which were unperformed. The defendant
was aware of the plaintiff 's title. The presiding justice found
that the p laintiff had never given Staples any authority to sub
j ect the hack to a l ien for repairs, and ruled that no such au
thority was to be implied as a matter of law, from the relation
of the parties.
" A l ien, " observes SHAW, Ch. J., in Hollingsworth v. Dow, 19
Pick. 228, ' ' is a proprietary interest, a qualified ownership, and
in general, can only be created by the owner, or by some person
by him authorized. " Here the fact of authority is negativecJ .
The p laintiff never became the debtor of the defendant, and
n ver authorized the impo ition of any li n on his property.
� lobe Works · v. Wright, 106 Mass. 207. A mortgagor of hors s
cannot, without the knowledge, acquiescence and consent of the
mortgagee, intrust the horses to be boarded so as to subject
them to a l ien for keeping, as again t the mortgagee. Sargent v.
Usher, 55 N. H . 287 ; 20 Am. Rep. 208. CUSHING, Ch. J., in the
ca e last cited, says : ' ' I have seen no case in which it has been
held that a party who permits another to have possession of his
p ersonal property, by so doing i n law, constitutes that other his
agent to sel l o r p ledge the property. ' ' So a bail ee can give no
l ien upon property bailed, as against the owner. G i lson v.
Gwinn, 107 lfass. 126, 9 Am. R. 1 3.
The defendant could acquire no title from Staples, when he
had none.
.
The exceptional case of the inn-keeper rests upon the principle
that as he is by l aw bound to receive a guest and his goods, and
m ight be liable to indictment for not so receiving them, he shall
have a l ien on such goods as he is bound to receive_whether
owned by his guest or not.
Exceptions overruled.

3 9. WILLIAMS V. ALLSUP,
10 C. B. (N. S.) 417; 100 E. 0. L. 417.

1861.

Action for the value of a steamboat.
ERLE, C. J. This is an action by the mortgagee of a steam0
vessel against a shipwright who had done certain repairs on the
vessel at the request of the mortgagor, who had been allowed to
be in the possession and apparent ownership. The defendant

141

§ 39

§ 39 OF LOCATIO OPEEIS.

claims a lien upon the ship for the price of these repairs ; and I

am of the opinion that the claim is well founded. There is, it

seems, no authority to be found bearing upon the question,

though I presume it must have arisen many times. I should

rather expect that it had never been made the subject of liti-

gation because the right of a lien has always been admitted to

attach. I put my decision on the ground suggested by Mr.

Mellish, viz., that the mortgagee having allowed the mortgagor

to continue in the apparent ownership of the vessel, making it

a source of profit and a means of earning wherewithal to pay

off the mortgage-debt, the relation so created by implication

entitles the mortgagor to do all that may be necessary to keep

her in an efficient state for that purpose. The case states that

the vessel had been condemned as unseaworthy by the govern-

ment surveyor, and so was in a condition to be utterly unable

to earn freight or be an available security or any source of profit

at all. Under these circumstances, the mortgagor did that which

was obviously for the advantage of all parties interested : he puts
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her into the hands of the defendant to be repaired; and, ac-

cording to all ordinary usage, the defendant ought to have a

right of lien upon the ship, so that those who are interested in

the ship, and who will be benefited by the repairs, should not

be allowed to take her out of his hands without paying for them.

The 70th section of the Merchant Shipping Act, 17 & 18 Vict. c.

104, does not appear to me at all to interfere with this view. It

does not to my mind establish the right of the mortgagee to the

possession of the ship, or negative the lien of the person doing

the repairs. That section enacts that ''a mortgagee shall not

by reason of his mortgage be deemed to be the owner of a ship

or any share therein, nor shall the mortgagor be deemed to have

ceased to be the owner of such mortgaged ship or share, except

in so far as may be necessary for making such ship or share

available as a security for the mortgage-debt." The implica-

tion upon which I found my judgment is quite consistent with

that provision. The vessel has been kept in a state to be avail-

able as a security to the mortgagee, by her destruction being pre-

vented by the repairs which the defendant has done to her. I

think there is nothing in the 92d section to affect this question.

There is, no doubt, some difficulty in the case. But it is to be

observed that the money expended in repairs adds to the value of

the ship ; and, looking to the rights and interests of the parties

generally, it cannot be doubted that it is much to the advantage

of the mortgagee that the mortgagor should be held to have

power to confer a right of lien upon the ship for repairs neces-
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OF LOCATIO OPERIS.

claims a l ien upon the ship for the price of these repairs ; and I
am of the opinion that the claim is well founded. There is, i t
seems, no authority t o be found bearing upon the question,
though I presume it must have arisen many times. I should
rather expect that it had never been made the subject of liti
gation because the right of a l ien has always been admitted to
attach. I put my decision on the ground su<Yge ted by Mr.
Melli h, viz., that the mortgagee having allowed the mortgagor
to continue i n the apparent ownership of the vessel, making it
a source of profit and a means of earning wherewithal to pay
off the mortgage-debt, th relation so created by impl ication
entitles the mortgagor to do all that may be nece ary to keep
her in an efficient state for that purp . e. Th ca e states that
the ves el had been condemn d as un eaworthy by the gov rn
ment surv yor, and so was in a condition to be utterly unable
to earn fr i<Yht or be an available security or any source of profit
at all. Under thes circum tances, the mort<Yagor did that which
was obviously for the advantage of all parties inter sted : he puts
h r into the hands of the defendant to be repair ; and, ac
cording to all ordinary u ag the d f n lant ought to have a
right of l ien upon the hip, o that those who are int r st d in
the ship, and who wi ll b b n fited by th repairs should not
be allowed to take her out of hi. hands without paying for them.
'l1he 70th ection of th 1\'Ierchant Shipping Act, 17 & 1 Viet. c.
1 04, does not app ar to m at all to interf r \vith this view. It
does not to my mind establ i. h the right of the mortgag e to th e
posse sion of the ship, or neO'ative th l i n of the person doin O'
the repairs. That section enact that ' ' a mortgagee shal l not
by reason of his mortgage be deemed to be the owner of a ship
or any share ther in, nor shall the mortgagor be deemed to have
ceased to be the owner of such mortga<Yed hip or share, except
in so far as may be nee sary for makin<Y such ship or share
availabl e as a security for the mortgag -d bt. ' ' The impl ica
tion u pon which I found my judgment is quite consistent with
that provision. The ves el has been k pt i n a state to be avail
able as a security to the mortgagee, by her destruction being pre
vented by the repairs which the defendant has done to h r. I
think there is nothing in the 92d . ection to affect this question.
rrher is, no doubt, some difficulty i n the case. But it is to be
observed that the money expended in r pairs adds to the value of
the ship ; and, looking to the rights and i ntere ts of the parties
generally, it cannot be doubted that it i s much to the advantage
of the mortgagee that the mortgagor should be held to have
power to confer a right of l ien upon the ship for repairs neces1 42

GRINNELL

GEINNELL v. COOK. §§ 39, 40

sary to keep her seaworthy. For these reasons, I am of the

opinion that the defendant is entitled to judgment.

(WiLLES, J., and Byles, J., rendered concurring opinions.)

Judgment for the defendant.

v.

COOK.

§ § 39, 40

sary to keep her seaworthy. For the e reasons, I am of the
opinion that the defendant is entitled to j u dgm nt.
( WILLES, J . , and B YLES, J . , rendered concurring opinions. )
Judgment for the defendant.

;^40. GRINNELL V. COOK,

3 Hill (N. Y.) 485; 38 Am. D. 663. 1842.

Case, to recover the value of horses taken and sold by Cook,

a deputy sheriff, under a writ against their owner, Tyler. Grin-

40. GRINNELL V. C OOK,

nell, an inn-keeper, claimed a lien for boarding the horses five

weeks in his stable. Writ of error from a non-suit of plaintiff.

By Court, Bronson, J. It is said that Martin proves an ex-

press promise to pay for the keeping of the horses. If that were

so, it would not aid the- plaintiff' in this action. This is not

3 Hill

(N. Y.) 4 5; 38 Am. D. 663. 1842.

assumpsit, but an action on the case where the plaintiff seeks to

recover on the ground of a lien. And besides, Martin was not

the agent of the plaintiff, and what the defendant said to him

seems not to have been intended for the plaintiff, but for Shel-

don, who had receipted the horses to the constable. The con-
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versation was not communicated to the plaintiff, and he will

Case, to recov r th value of horses taken and sold by Cook,
a deputy sheriff, under a writ aO'ainst their owner, Tyler. G ri n
n 1 1 , an in n-keeper, claimed a lien for boarding the horses five
we ks in his table. Writ of rror from a non-suit of plaintiff.

never be able to make anything out of it: Stafford v. Bacon,

1 Hill, 532 [37 Am. Dec. 366], certainly not in this action.

The innkeeper is bound to receive and entertain travelers, and

is answerable for the goods of the guest although they may be

stolen or otherwise lost without any fault on his part. Like a

common carrier, he is an insurer of the property, and nothing

but the act of God or public enemies will excuse a loss. On

account of this extraordinary liability the law gives the innkeeper

a^lien_on _th^ goods of the^guest for the satisfaction of his rea=..

sonable j;harges.^ It was once held that he might detain the per-

son of a guest, but that doctrine is now exploded, and the lien

is confined to the goods. The inquiry then is, whether the

plaintiff received and kept the horses as an innkeeper. In other

words, was he bound to receive and take care of them, and would

he have been answerable for the loss if the horses had been

stolen without any negligence on his part? The lien and the

liability must stand or fall to gethe r. Innkeepers can not claim

the one with any just expectation of escaping the other.

Tyler, who owned the property, was not a traveler, nor was he

in any sense a guest in the plaintiff 's house ; and I think it quite
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By C ourt, BRO o J. It i aid that Martin proves an ex
pre s promi e to pay for the keeping of the hor es. If that were
so, it would not aid the plaintiff in this action. This is not
assump it, but an action on the cas where the plaintiff seeks to
r cover on the groun d of a l ien.
And besid s, Martin was not
the agent of the p laintiff, and what the defendant said to him
seems not to have be n int n led for the plaintiff, but for Sh 1 don who had rec ipted the hor e to the constable. The con
versation was not communicated to th plaintiff. and he will
never be able to make anything ont f it : Stafford v. Bacon,
1 Hill , 532 r 37 Am. Dec. 366 ] , c rtainly not in this action.
rrhe innkeeper is bound to receiv and ntertain travelers, and
is answerable for the goods of the gue t althouah they may be
stolen or otherwi e lost ·without any fault on his part. Like a
common carrier he i an insurer of the p roperty, and nothing
but the act of od r public enemies will xcuse a loss. O n
account o f this extraordinary liabi l ity the law gives the innkeeper
a lien on the O'OOd of the guest for the sati faction of his rea
�Q!llib le charg s. It was once held that he might detain the per
son of a guest, but that doctrine i now xploded, and the lien
i con:fin d to th goods. The inquiry then is, wh ther the
plaintiff received and kept the hor. e as an innkeeper. In other
words, was he bound to recei' e and take care of them, and wou l d
h e have been an werable for the l oss i f the hors s h a d been
stolen without any negligence on h is p art � The l ien and the
l iability m ust stand or fall to eth r. Innkeepers can not claim
the one with any j ust expectation of escaping the other.
Tyler, who owned the property, was not a traveler, nor was he
in any sense a guest i n the plaintiff 's house ; and I think it quite
,
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clear that the plaintiff was not bound to receive and take care of

the horses. We are referred to the case of Peet v. McGraw, 25

Wend. 653, to prove that it is not necessary to the lien, or the

liability of the innkeeper, that the owner should be a guest.

The case decides no such thing. It turned on the construction

of the plea, and we thought the words of the plea equivalent to

an averment that the owner was a guest. A single expression

of the chief justice, which was not necessary to the decision of

the cause, is separated from the context, and pressed into the

plaintiff's service. But neither the chief justice nor any other

member of the court intended to say, that either the lien or the

liability could exist where the owner of the goods was not either

actually or constructively the guest of the innkeeper. There

must be such a relation ; but it is not necessary to its existence

that the owner of the goods should be actually infra hospitium

at the time the loss happened, or the lien accrued. For example,

if a traveler leave his horse at the inn, and then go out to

dine or lodge with a friend, he does not thereby cease to be a
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guest, and the rights and liabilities of the parties remain the

same as though the traveler had not left the inn. And if the

owner leave the inn and go to another town, intending to be

absent two or three days, it seems that the same rule holds

good, so far as relates to property for the care and keeping of

which the host is to receive a compensation; but it is otherwise

in relation to inanimate property from which the host derives no

advantage, and if that be stolen during such absence of the

guest, the innkeeper will not be answerable : Gelley V. Clerk,

Cro. Jac. 188; Noy, 126; Yorke v. Grenaugh, 2 Ld. Raym.

866; 1 Salk. 388, by the name of York v. Grindstone; Bac.

Abr., Inns and Innkeepers (C), 5, 7th Lond. ed. The case

of Mason v. Thompson, 9 Pick. 280 [20 Am. Dec. 471], goes still

further. There the traveler never went to the inn, but stopped

as a visitor with a friend, and sent her horse and carriage to the

inn. After four days she sent for the property, and found that

a part of it had been stolen; but still the innkeeper was held

liable. This ease rests on the dictum of Powell and Gould, JJ.,

against the opinion of Lord Holt, in Yorke v. Grenaugh, 2 Ld.

Raym. 866, that "if a man set his horse at an inn, though he

lodge in another place, that makes him a guest, and the inn-

keeper is obliged to receive him [the horse] ; for the innkeeper

gains by the horse, and therefore makes the owner a guest,

though he was absent." But the deision turned on the con-

struction of the avowry and the proper mode of pleading. The

two judges held, "that since the matter shown makes it appear

that he was a guest, it is enough, though it is not expressly
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clear that the plaintiff was not bound to receive and take care of
the horses. We are referred to the case of Peet v. McGraw, 2 5
Wend. 653, to prove that it is not necessary to the lien, or the
liability of the innkeeper, that the owner should be a guest.
The case decides no such thing. It turned on the construction
of the plea, and we thought the words of the plea equivalent to
an averment that the owner was a guest. A single expression
of the chief j ustice, which was not necessary to the decision of
the cause, is separated from the context, and pressed into the
plaintiff 's service. But neither the chief justice nor any other
m ember of the court intended to say, that either the l ien or the
liability could exist where the owner of the goods was not either
actually or constructively the guest of the innkeeper. There
must be such a relation ; but it is not necessary to its existence
that the owner of the goods should be actually infra . hospitium
at the time the loss happened, or the lien accrued. For example,
if a traveler leave his horse at the inn, and then go out to
·
d ine or lodge with a friend, he does not thereby cease to bP �
guest , and the rights and liabilities of the parties remain the
same as though the traveler had not left the inn. And if the
o wner leave the inn and go to another town, intending to be
absent two or three days, it seems that the same rule holds
g ood, so far as relates to property for the care and keeping of
which the host is to receive a compensation ; but i t is otherwise
in relation to inanimate p roperty from which the host derives no
advantage, and if that be stolen during such absence of the
guest, the i nnkeeper will not be answerable : Gelley v . C lerk,
C ro. J ac. 188 ; Noy, 126 ; Yorke v. Grenaugh, 2 Ld. Raym.
866 ; 1 Salk. 3 88, by the name of York v. Grindstone ; Bae.
A br. , Inns and Innkeepers ( C. ) , 5, 7th Lond. ed. The case
of Mason v. Thompson, 9 Pick. 280 [20 Am. Dec. 471 ] , goes still
f urther. There the traveler never went to the inn, but stopped
as a visitor with a friend, and sent her horse and carriage to the
in. n . After four days she sent for the property, and found that
a part of it had been stolen ; but still the innkeeper was held
li,able. This case rests on the dic tUtm of Powell and Gould, J J.,
against the opinion of Lord Holt, in Yorke v. Grenaugh, 2 Ld.
Raym. 866, that ' ' if a man set his horse at an inn, though he
lodge in another place, that makes him a guest, and the inn
keeper is obliged to receive him [the horse ] ; for the innkeeper
gains by the horse, and therefore makes the owner a guest,
th ough he was absent. " But the d ::: c ision turned on the con
st ruction of the avowry and the proper mode of pl eading. The
two judges held, ' ' that since the matter shown makes it appear
that he was a guest, it is enough, though it is not expressiy
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averred that he was a guest." But Holt said: ''This matter is

but evidence of it, that he was a guest, and is not traversable ;

but guest or not, is the most material part of the avowry, and

traversable ; and therefore there ought to be a positive averment

that he was a guest." This is not all. The two judges gave as

the authority for their dictum the ease of Robinson v. Walter,

Poph. 127. The point there decided was, that the innkeeper had

a lien on the plaintiff's horse, although the animal was brought

to the inn by one who took him wrongfully. And that is good

law at this day, if the innkeeper have no notice of the wrong,

and act honestly : Johnson v. Hill, 3 Stark. 172. He is bound to

receive the guest, and cannot stop to inquire whether he is the

right owner of the property he brings. But not one word was

said in the case of Robinson v. Walter, in support of the posi-

tion that the owner or person who brings the property need not

be a guest. The subject was not even mentioned, so far as ap-

pears by the report in Popham. But by the report of the same

case in 3 Bulst. 269, it appears affirmatively that the wrong-doer
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who brought the horse to the inn actually became a guest,

and afterwards went away, leaving the horse behind. Now

when a man, after he has actually become a guest and de-

livered his property to the host, goes away for a brief period

leaving his goods behind him, the law is chargeable with no ab-

surdity in considering him as still continuing a guest so far as

relates to the rights and liabilities of the parties. And if one

send his horse or his trunk in advance to the inn, saying he will

soon be there himself, it may be that he should be deemed a

guest from the time the property is taken in charge by the host.

But when, as in Mason v. Thompson, the owner has never been

at the inn, and never intends to go there as a guest, it seems

to me little short of a downright absurdity to say, that in legal

contemplation he is a guest. If our law-givers had intended that

the innkeeper should be answerable as such for everything he

received in charge, guest or no guest, they would have said so.

They would not have taken the roundabout mode of saying that

he must answer for the goods of the guest, and that every one is

a guest who has goods in his hands. Now in this case, Tyler, who

owned the horses, never was the plaintiff's guest; nor was he a

traveler or transient person. He was the plaintiff's neighbor.

In this respect the case differs from Mason v. Thompson, though

I should feel no disposition to follow that decision if this dif-

ference did not exist. I think the extraordinary liability of

the innkeeper does not attach until he actually has a guest, and

without such liability the innkeeper, as such, has no lien on
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averred that he was a guest. ' ' But Holt said : ' ' This matter is
but evi.dence of it, that he was a guest, and is not traversable ·
but guest or not, i s the most material part of the avowry, and
traversable ; and therefore there ought to be a positive averment
that he was a guest. ' ' This is not all. The two judges gave as
the authority for their dictum the case of Robinson v. Walter,
Poph. 127. The point there decided was, that the innkeeper had
a l ien on the p laintiff 's horse, although the animal was brought
to the inn by one who took him wrongfully. And that is good
law at this day, if the i nnkeeper have no notice of the wrong,
and act honestly : Johnson v. Hill, 3 Stark. 172. He is bound to
receive the guest, and cannot stop to inquire whether he is the
right owner of the p roperty he brings. But not one word was
said in the case of Robinson v. Walter, in support of the posi
tion that the owner or person who brings the property need not
be a guest. The subject was not even mentioned, so far as ap
pears by the report in Popham. But by the r port of the same
case in 3 Bulst. 269, it appears affirmatively that the wrong-doer
who brought the horse to the inn actually became a guest,
and aft rwards went away, leaving the horse behind. Now
when a man, after he has actually become a guest and de
l ivered his p roperty to the host, goes away for a brief period
leaving his goods behind him, the law is chargeable with no ab
surdity in considering him as still continuing a guest so far as
relates to the rights and l iabilities of the parties. And if one
send his hor e or his trunk in advance to the inn, saying he wil l
soon be there himself, i t may b e that he should be deemed a
guest from the time the property is taken i n charge by the host.
But when, as i n Mason v. Thompson, the owner has never been
at the inn, and never intends to go there as a guest, it seems
to me little short of a downright absurdity to say, that in legal
contemplation he is a guest. I f our law-givers had intended that
the innkeeper should be answerable as such for everything lie
received i n charge, guest or no guest, they would have said so.
They would not have taken the roundabout mode of saying that
he must answer for the goods of the guest, and that every one i s
a guest who has goods in his hands. Now i n this case, Tyler, who
owned the horses, never was the plaintiff 's guest ; nor was he a
traveler or transient person. He was the pl aintiff 's neighbor.
In this respect the case differs from Mason v. Thompson, though
I should feel no disposition to follow that decision i f this dif
ference did not exist. I think the extraordinary liability of
the i nnkeeper does not attach until he actually has a guest, and
without such liability the i nnkeeper, as such, has no lien on
10

1A�

§ 40
§ 40 OF LOCATIO OPEEIS,

the goods. Whether he has a lien in any other character remains

to be considered.

The right of lien has always been admitted where the party

w^as bound by law to receive the goods; and in modern times

the right has been extended so far that it may now be laid down

as a general rule, that every bailee for hire who by his labor

and skill has imparted an additional value to the goods, has a

lien upon the property for his reasonable charges. This in-

cludes all such mechanics, tradesmen, and laborers as receive

property for the purpose of repairing, or otherwise improving

its condition. But the rule does not extend to a livery-stable

keeper, for the reason that he only keeps the horse^, without,

imparting any new value to the animal. And besides, he does

not come within the policy of the law, which gives the lien for

the benefit of trade. Upon the same reasons the agister or

farmer who pastures the horses or cattle of another has no lien

for their keeping, unless there he a special agreement to that

effect. This doctrine was laid down in Chapman v. Allen, Cro.
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Car. 271. And in Yorke v. Grenaugh, 2 Ld. Raym. 868, Lord

Holt said, a livery-stable keeper has no lien. See the remarks of

Lord Lyndhurst, C. B., upon this case in Judson v. Etheridge,

1 Cromp. & ]\Iee. 743. I am not aware that this rule has ever

been departed from, though it has been suggested that it would

be well enough to place the livery man on the same footing

with other persons who bestow their labor and care upon the

property entrusted to their keeping: Cowen's Tr. 299, 2d ed.

But the question has recently undergone a good deal of dis-

cussion in England, and the result is that the old cases remain

unshaken, and it must now be regarded as the settled doctrine

that agisters and livery-stable keepers have no lien unless there

be a special contract to that effect : Wallace v. Woodgate, 1 Car.

& P. 575; Ry. & M. 193; Bevan v. Waters, 3 Car. & P. 520;

Judson V, Etheridge, 1 Cromp. & M. 743 ; Jackson v. Cummins,

5 Mee. & W. 342. And see Jacobs v. Latour, 5 Bing. 130; 2

Moore & P. 201; Sanderson v. Bell, 2 Cromp. & M. 304; Scarfe

V. ]\Iorgan, 4 Mee. & W. 270. It will be seen from the cases

which have been mentioned, that a distinction, in relation to the

question of lien, lias been taken between the mare-keeper and

the trainer of a horse; and it is said that the latter has a lien,

because he has done something for the improvement of the ani-

mal. And in Judson v. Etheridge, it was suggested by Bolland,

B., that the doctrine might, perhaps, be extended to the case of

a breaker who takes a young horse to be broken, on the ground

that he makes it a different animal from what it was before, and

improves the animal by the application of labor and skill. On
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the goods. Whether he has a lien i n any other character remains
to be considered.
The right of lien has always been admitted where the party
was bound by law to receive the goods ; and in modern times
the right has been extended so far that it may now be l aid down
as a general rule, that every bailee for hire who by his labor
and skill has imparted an additional value to the goods, has a
lien upon the property for his reasonable charo·e . This in
cl udes all such mechanics, tradesmen, and laborers as receive
property for the purpose of repairing, or otherwise imp roving
its condition. But the rul e does not extend to a l ive -stable
keeper, for the re ason that he only keeps the horse without
imparting any new value to the animal. And be ides, he does
not come within the policy of the law, which gives the lien for
the benefi t of trade. Upon the same rea ons the aO'ister or
farmer who pasture the hor es or cattle of another has no lien
for their keeping, unle s there be a p cial a reement to that
effect. This doctrine wa laid down in hapman v. All n, Cro.
ar. 271. And i n Yorke v. Grenaugh 2 Ld. Raym. 86 , Lord
Holt aid, a livery-stable keeper has no lien. See the remarks of
Lord Lyndhurst, C. B., upon this case in Jud on v. Etheridge,
1 C romp. & Mee. 743. I am not aware that this rule has ever
been departed from, though it has been suggested that it would
be wel l enough to p lace the l ivery man on the ame footing
with other per ons who be tow their labor and care upon the
property entrusted to their keeping : Cowen 's Tr. 299, 2 d ed.
But the que tion has recently undergone a good deal of dis
cussion in England, and the r sult is that the old cases remain
unshaken, and it must now be regarded as the s ttled doctrine
that agi ters and l ivery-stable keepers have no lien unless there
be a special contract to that effect : Wallace v. Woodgate, 1 Car.
& P. 575 ; Ry. & 'L 1 93 ; Bevan v. Water , 3 Car. & P. 520
Judson v. Etheridge, 1 Cromp . & 1\1:. 7 43 ; Jackson v. C ummin ,
5 1\'Iee. & W. 342. And ee Jacobs v. Latour, 5 Bing. 1 30 2
Moore & P. 201 ; Sander on v. Bell, 2 C romp. & �if. 304 ; Scarfe
v. l\forO'an, 4 Me . & W. 2 70. It will be seen from the cases
which have been mentioned, that a di tinction, in relation to the
question of l ien, has been taken between the mare-keeper and
the trainer of a horse ; and it is said that the latter has a l ien,
because he has done som ething for the improvement of the ani
mal. And in Judson v. Etheridge, it was su ge ted by Bolland,
B., that the doctrine m ight, perhaps, be exten ded to the case of
a br aker wh o takes a young horse to be broken, on the ground
that he makes it a cliff rent animal from what it was before, an d
improves the animal by the application of labor and skill. On
·

·
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the same principle it has been held, that if a farmer or stable-

keeper receive a mare for the purpose of being covered by hie

stallion, he has a specific lien for the charge of covering.

AMiether these distinctions were well taken or not, they show

that the courts have steadily adhered to the rule that one who

merely provides food and takes the care of an animal, as an

agister or livery-stable keeper, has no lien except by contract.

There is a further reason why there can be no lien in these

cases. When horses are kept at livery, the owner takes and uses

them at pleasure, and the bailee only has a lien so long as he

retains the uninterrupted possession. If the owner gets the

property into his hands without fraud, the lien is at an end, and

it wiUnatJaa revived hy_-lhfi.. return. jif_±l]Lfi_gQods.: Bevan v. Wa-

ters, 3 Car. & P. 520 ; Jones v. Thurloe, 8 Mod. 172 ; Jones v.

Pearle, 1 Stra. 556 ; Sweet v. Pym, 1 East 4. So in the case of

milch-cows, the agister has no lien, for the reason that the owner

has occasional possession for the purpose of milking them ; Jack-

son V. Cummins, 5 Mee. & W. 342 ; Cross on Lien, 25, 36, 332.
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Now here, from the nature of the case, the plaintiff was not

to have the continued and exclusive possession of the horses,

but Tyler was at liberty to take and use them when he pleased,

and he did in fact take them at pleasure. The witness says he

does not know that the plaintiff was at home when Tyler took the

horses, but there was no pretense that they were taken by fraud,

or against the will of the plaintiff.

The plaintiff can not stand upon any better footing than a

livery-stable keeper, and as such he had no lien.

Judgment affirmed.

5( 41. BURDICT V. MURRAY,

3 Vt. 302; 21 Am. D. 588. 1830.

Trespass for taking and carrying away sheep and goat skins

delivered to plaintiffs to be dressed into morocco. Before the

work was completed the owners turned the skins over to the de-

fendant, a creditor, who caused them to be attached. Verdict

directed for plaintiff. Defendants excepted.

By Court, Prentiss, C. J. It is the better opinion that he

who has a special property in goods may have an action of tres-

the same principle it has heen held, that if a farmer or stable
keeper receive a mare for the purpose of being covered by his
stallion, he has a specific l ien for the charge of covering.
�nether these distinctions were wel l taken or not, they show
that the courts have steadi ly adhered to the ru le that one VI ho
merely provides food and takes the care of an animal, as an
agister or livery-stable keeper, has no l ien except by contract.
There is a further reason why there can be no lien in these
cases. When horses are kept at l ivery, the owner takes and uses
them at pleasure, and the bailee only has a lien o long as he
retains the uninterrupted pos ession. I f the owner gets the
property i nto h is hand without fraud, the lien is at an end_, and
· e d by:
it wilL not
g_oods. : Bevan v. Wa
return
ters, 3 Car. & P. 520 · Jones v. Thurloe, 8 Mod. 172 ; Jones v.
Pearle, 1 Stra. 556 ; weet v. Pym, 1 East 4. So in the case of
milch-cows, the agister has no l ien, for the reason that the owner
has occasional posse ion for the purpose of milking them ; Jack
son v. Cummins, 5 Mee. & W. 342 ; C ross on Lien, 25, 36, 332.
Now here, from the nature of the case, the plaintiff was not
to have the continued and exclusive possession of the horses,
but Tyler was at l iberty to take and use them when he pleased,
and he did in fact take them at p leasure. The witness say he
does not know that the pl aintiff wa at home when Tyler took the
horses, but there was no pretense that they were taken by fraud,
or against the will of the p laintiff.
The plaintiff can not stand upon any better footing than a
livery-stable keeper and as such he had no lien.
Judgment affirmed.

pass against him who has the general property, and upon the

evidence the damage shall be mitigated. Thus a bailee of a

chattel for a certain time, coupled with an interest, may support

the action against the bailor for taking it away before the time :
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BURDICT V.

fURRAY,

3 Vt . 302)· 21 Am. D. 5 8.

1830.

Trespass for taking and carrying away sheep and goat skins
delivered to plaintiffs to be dres ed into morocco. Before the
work was comp leted the owners turned the skim; over to the de
fendant, a creditor, who caused them to be attached. Verdict
directed for plaintiff. Defend ants excepted.
By Court, PRENTISS, C. J. It is the better opm10n that he
who has a special p roperty i n goods may have an action of tres
pass against him who has the general property, and upon the
evidence the damage shall be mitigated. Thus a bailee of a
chattel for a certain time, coupl ed with an i nterest, may support
the action against the bailor for taking i t away before the time :
147
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1 Chit. PL 170. There is no doubt, therefore, but that the

plaintiffs in the case before us, if they had a special property

in the skins, were entitled to maintain this action, and recover

according to their interest, although the skins were turned out

to the defendants, on the writ of attachment, by Allen and

Warren Murray, the owners.

The plaintiffs, under the contract with the Murrays, were

bailees having an interest, and had a right to retain the skins

for the purpose for which they were bailed to them. Until the

skins were dressed and made into morocco, the plaintiffs were

entitled to the possession of them; and even then they would

have a lien upon the skins for the price agreed to be paid for

their labor upon them. A workman who has bestowed his labor

upon a chattel has a lien for the remuneration due to him,

whether the amount was fixed by the express agreement of the

parties or not; though it is otherwise if, by the bargain, a

future day of payment was agreed upon, for then the detention

of the chattel would be inconsistent with the terms of the
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contract: Chase v. Westmore, 5 Mau. & Sel. 180. Here there

was no particular time or mode of payment agreed upon, and

if the plaintiff's had completed the manufacture of the skins

according to the agreement, they would have had an unques-

tionable right to detain them until the price was paid, unless

they had already in their hands a balance sufficient to pay the

price. But the skins were in an unfinished state, and the

plaintiffs had a right, under the contract, to retain them to earn

the price. If at the time of taking the skins the Murrays had

offered and agreed to allow the plaintiffs the full price stipulated

to be paid for furnishing them, out of moneys actually in the

plaintiffs' hands sufficient to pay the price, it might have been

a good defense. But as no such offer appears to have been

made, the evidence proposed by the defendants could not avail

them.

Judgment affirmed.

^ 42. STEINMAN V. WILKINS,

7 Watts and S. (Pa.) 466; 42 Am. D. 254. 1844.

Trover for conversion of goods stored with defendant as ware-

houseman by plaintiff's assignors. Demand for the goods had

been made, but no tender of charges. Verdict for defendant.

By Court, Gibson, C. J. Though a plurality of the barons in

Rex. V. Humpheiy, 1 McCle. & Yo. 194, 195, dissented from the
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1 Chit. Pl. 170.
There is no doubt, therefore, but that the
p laintiffs in the case before us, if they had a special property
in the skins, were entitled to maintain this action, and recover
according to their interest, although the skins were turned out
to the defendants, on the writ of attachment, by Allen and
Warren Murray, the owners.
The p laintiffs, under the contract with the Murrays, were
bailees having an interest, and had a right to retain the skins
for the purpose for which they w re bailed to them. Until the
skins were dressed and made into morocco, the plaintiffs were
entitled to the p ossession of them ; and even then they would
have a lien upon the skins for the price agreed to be pai d for
their l abor upon them. A workman who ha bestowed his l abor
upon a chattel bas a lien for the remuneration due to him,
whether the amount was fixed by the ex1 ress agreement of the
parties or not ; though it is otherwi e if, by the bargain, a
future day of payment was aO'reed upon, for then the detention
of the chattel would be inconsistent with the terms of the
contract : Chase v. Westmore, 5 Mau. & Sel. 180. Here there
was no particular time or mode of payment agreed upon, and
if the p laintiffs had completed the manufacture of the skins
according to the agreement, they woul d have had an unques
tionable right to detain th m until the price was paid, unless
they had al ready in their hands a balance sufficient to p ay the
price. But the skins were in an unfinished state, and the
plaintiffs had a right, under the contract, to retain them to earn
the price. If at the time of taking the skins the Murrays had
offered and agreed to allow the plaintiffs the full price stipulated
to be paid for furnishing them, out of moneys actuall y in the
plaintiffs ' hands sufficient to pay the price, it might have been
a good defense. But as no such offer appears to have been
made, the evidence proposed by the defendants could not avail
them.
Judgment affirmed.

42.

S T EINMAN V. WILKINS,

7 Watts and S. (Pa.)

466 ).

4-2 Am. D. 254.

1844.

Trover for conversion of goods stored with defendant as ware
houseman by plaintiff 's as ignors. Demand for the goods had
been made, but no tender of charges. Verdict for defendant.
By Court, GIBSON, C. J. Though a plurality of the barons in
Rex. v. Humphery, 1 McCle. & Yo. 194, 195, dissented from the
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dictum of Baron Graham, that a warehouseman has a lien for a

general balance, like a wharfinger, I do not understand them

to have intimated that he has no lien at all. They spoke of it

as an entity; and seem to have admitted that he has a specific

lien, though not a general one. There is a well-known distinc-

tion between a commercial lien, which is the creature of usage,

and a common law lien, which is the creature of policy. The

first gives a right to retain for a balance of account ; the second,

for services performed in relation to the particular property.

Commercial or general liens, which have not been fastened on

the law merchant by inveterate usage, are discountenanced by

the courts as encroachments on the common law; and for that

reason it would be impossible to maintain the position of Baron

Graham, for there is no evidence of usage as a foundation for it,

and no text- writer has treated a warehouse room as a subject of

lien in any shape. In Rex. v. Humphery, it was involved in the

discussion only incidentally ; and I have met with it in no other

ease. But there is doubtless a specific lien provided for it by
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the justice of the common law. From the case of a chattel

bailed to acquire additional value by the labor or skill of an

artisan, the doctrine of specific lien has been extended to almost

every case in which the thing has been improved by the agency

of the bailee. Yet, in the recent case of Jackson v. Cummins, 5

Mee. & W. 342, it was held to extend no further than to cases in

which the bailee has directly conferred additional value by labor

or skill, or indirectly by the instrumentality of an agent under

his control ; in supposed accordance with which it was ruled that

the agistment of cattle gives no lien. But it is difficult to find

an argument for the position, that a man who fits an ox for the

shambles, by fattening it with his provender, does not increase its

intrinsic value by means exclusively within his control. There

are certainly cases of a different stamp, particularly Bevan v.

Waters, Moo. & M. 235, in which a trainer was allowed to re-

tain for fitting a race-horse for the turf.

In Jackson v. Cummins we see the expiring embers of the

primitive notion that the basis of the lien is intrinsic improve-

ment of the thing by mechanical means ; but if we get away from

it at all, what matters it how the additional value has been im-

parted, or whether it has been attended with an alteration in

the condition of the thing? It may be said that the condition

of a fat ox is not a permanent one ; but neither is the increased

value of a mare in foal permanent; yet in Scarfe v. Morgan, 4

Mee. & W. 270, the owner of a stallion was allowed to have a lien

for the price of the leap. The truth is, the modern decisions

evince a struggle of the judicial mind to escape from the narrow
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dicti1,m of Baron Graham, that a warehouseman has a lien for a
general balance, like a wharfinger, I do not understand them
to have intimated that he has no lien at all. They spoke of it
as an entity ; and seem to have adm itted that he has a specific
lien, though not a general one. There is a well-known distinc
tion between a commercial lien, which i s the creature of usage,
and a common law l ien, which is the creature of policy. The
first gives a right to retain for a balance of account ; the second,
for services performed in relation to the particular p roperty.
Commercial or general l iens, which have not been fastened on
the law m erchant by inveterate usage, are discountenanced by
the courts as encroachments on the common l aw ; and for that
reason it would be impossible to maintain the position of Baron
G raham , for there is no evidence of usage as a foundation for it,
and no text-writer has treated a warehouse room as a subject of
lien in a.ny shape. In Rex. v. H umphery, it was involved in the
discussion only incidentally ; and I have met with it i n no other
case. But there is doubtless a specific lien p rovided for it by
the j ustice of the common law. From the case of a chattel
bailed to acquire additional value by the labor or skill of an
artisan, the doctrine of specific lien has been extended to almost
every case in which the thing has been improved by the ag ncy
of the bailee. Yet, in the recent case of Jackson v. Cummins, 5
Mee. & W. 342, it was held to extend no further than to cases i n
which the bailee has directly conferred additional value b y labor
or skill, or indirectly by the in trumentality of an agent under
his control ; in supposed accordance with which it was ruled that
the agistment of cattle gives no lien. But it is difficult to find
an argument for the position, that a man who fits an ox for the
shambles, by fattening i t with his provender, does not increase its
i ntrinsic value by means exclusively within his control . There
are certainly cases of a different stamp, p articularly Bevan v.
Waters, Moo. & M. 235, i n which a trainer was allowed to re
tain for fitting a race-horse for the turf.
In Jackson v. C ummins we see the expiring embers of the
primitive notion that the basis of the l ien is intrinsic improve
ment of the thing by mechanical means ; but if we get away from
it at all, what matters it how the additional value has been i m
parted, or whether it has been attended with an alteration i n
the condition of the thing � I t may be said that the condition
of a fat ox is not a permanent one ; but neither is the increased
value of a mare i n foal permanent ; yet i n Scarfe v. Morgan, 4
Mee. & W. 270, the owner of a stallion was allowed to have a lien
for the price of the l eap. The truth is, the modern decisions
evince a struggle of the judicial m ind to escape from the narrow
1 4�
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■ confines of the earlier precedents, but without having as yet

established principles adapted to the current transactions and

conveniences of the world. Before Chase v. AVestmore, 5 ]Mau.

& Sel. 180, there was no lien even for work done under a special

agreement ; now, it is indifferent whether the price has been

fixed or not. In that case, Lord Ellenborough, alluding to the

old decisions, said that if they "are not supported by law and

reason, the convenience of mankind certainly requires that our

decisions should not be governed by them;" and Chief Justice

Best declared in Jacobs v. Latour, 5 Bing. 132, that the doctrine

of lien is so just between debtor and creditor, that it can not be

too much favored. In Kirkman v. Shawcross, 6 T. R. 17, Lord

Kenyon said it had been the wish of the courts, in all cases and

at all times, to carry the lien of the common law as far as pos-

sible; and that Lord ^Mansfield also thought that justice required

it, though he submitted when rigid rules of law were against it.

What rule forbids the lien of a warehouseman? Lord Ellen-

borough thought in Chase v. AVestmore, supra, that every case
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of the sort was that of a sale of services performed in relation

to a chattel, and to be paid for, as in the case of any other sale,
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when the article should be delivered. Now, a sale of warehouse

room presents a case which is bound by no pre-established rule

or analogy; and, on the ground of principle, it is not easy to

discover why the warehouseman should not have the same lien

for the price of future delivery and intermediate care that a

carrier has. The one delivers at a different time, the other at a

different place; the one after custody in a warehouse, the other

in a vehicle; and that is all the difference.

True, the measure of the carrier's responsibility is greater;

but that, though a consideration to influence the quantum of

his compensation, is not a consideration to increase the number

of his securities for it. His lien does not stand on that. He is

bound in England by the custom of the realm to carry for all

employers at established prices; but it is by no means certain

that our ancestors brought the principle with them from the

parent country as one suited to their condition in the wilderness.

We have no trace of an action for refusing to carry; and it is

notorious, that the wagoners who were formerly the carriers be-

tween Philadelphia and Pittsburgh, frequently refused to load

at the current price. Now, neither the carrier nor the ware-

houseman adds a particle to the intrinsic value of the thing. The

one delivers at the place, and the other at the time, that suits the

interest or the convenience of the o"\^Tier of it, in whose estima-

tion it receives an increase of its relative value from the services
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rendered in respect of it, else he would not have undertaken to

pay for them. I take it, then, that, in regard to lien, a ware-

houseman stands on a footing with a carrier, whom in this coun-

try he closel}^ resembles.

Now, it is clear from Sodergren v. Flight and Jennings, cited

6 East, 612, that where the ownership is entire in the consignee,

or a purchaser from him, each parcel of the goods is bound, not

only for its particular proportion, but for the whole, provided

the whole has been carried under one contract; it is otherwise

where to charge a part for the whole would subject a purchaser

to answer for the goods of another, delivered by the bailee with

knowledge of the circumstances. In this instance^ the entire

interest was in Hamilton & Humes, in whose right the plaintiff

sues; and the principle laid down by the presiding judge was

substantially right. On the other hand, the full benefit of it

was not given to the defendant in charging that the demand and

refusal was evidence of conversion. There was no evidence of

tender to make the detention wrongful; and the defendant
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would have had cause to complain, had the verdict been against

him, of the direction to deduct the entire price of the storage

from the value of the articles returned, and to find for the

plaintiff a sum equal to the difference. But there has been no

error which the plaintiff can assign.

Judgment affirmed. \/^ «

43. SCHMIDT V. BLOOD,

9 Wend. (N. Y.) 268; 24 Am. D. 143. 1832.

Replevin for six and one-half tons of hemp. Ninety-nine tons

had been stored with defendants as warehousemen, of which

their store-keeper had stolen ten tons. Plaintiffs demanded the

balance remaining in store and offered to pay storage on such

balance. Defendants refused to deliver until storage on all the

hemp stored had been paid. Verdict for plaintiffs, and motion

for new trial because of rejection of evidence of care by plaintiff

rendered in respect of it, el e he would not have undertaken to
pay for them. I take it, then, that, in r gard to lien a ware
houseman stands on a footing with a carrier, whom i n this coun
try he closely resembles.
Now, it is clear from Sodergren v. Flight and Jennings, cited
6 E ast, 612, that where the ownership is entire in the con ignee,
or a purchaser from him, each parcel of the goods is bound, not
only for its p articular proportion, but for the whole, provided
the whole has been carried under one contract ; it is otherwise
where to charge a part for the whole would ubject a purchaser
to answer for the goods of another, deli ered by the bailee with
knowledge of the circumstances. In thi in tance; the entire
interest was i n Hamilton & Humes, i n whose right the plaintiff
sues ; and the principle laid down by the presiding j udge was
substantially right. On the other hand, the full benefit of it
was not given to the defendant in charging that the demand and
refusal was evidence of conversion. There was no evidence of
tender to make the detention wrongful ; and the defendant
wou l d have had cau e to complain, had the verdict been aO'ain t
him, of the direction to deduct the entire price of the storage
from the value of the articles returned, and to find for the
plaintiff a sum equal to the difference. But there has been no
error which the plaintiff can assign.
Judgment affirmed. �

and usage in New York to retain balance as lien for whole stor-

age.

By Court, Sutherland, J. It appears to be well settled that

a warehouseman, or depositary of goods for hire, is responsible

only for ordinary care, and is not liable for loss arising from

43.

SCH111IDT V. BLOOD,

accident when he is not in default : 2 Kent Com. 441 ; 4 T.

R. 481 ; Peake N. P. 114 ; 4 Esp. N. P. 262 ; and in Finueane v.
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9 Wend. (N. Y.) 268; 24 Arn. D. 143.

1832.

Replevin for six and one-half tons of hemp. Ninety-nine tons
had been stored with defendants as warehousemen, of which
their store-keeper had stolen ten tons. Plaintiffs demanded the
balance remaining in store and offered to pay storage on such
balance. Defendants refused to deliver until storage on all the
hemp tored had been paid. Verdict for plaintiff , and motion
for new trial because of rejection of evidence of care by plaintiff
and usage in New York to retain balance as l ien for whole stor
age.
By Com·t, SUTHERLAND, J. It appears to be well settled that
a warehouseman, or depo itary of goods for hire, i responsible
only for ordinary care, and is not liable for lo s ari ing from
accident when he is not in default : 2 Kent Com. 441 ; 4 T.
R. 48 1 ; Peake N. P. 114 ; 4 Esp. N. P. 262 ; and i n F inucane v.
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Small, 1 Id. 315, it was held that if goods be bailed to be kept

for hire, if the compensation be for house room, and not a re-

ward for care and diligence, the bailee is bound only to take the

same care of the goods as of his own, and if they be stolen or

embezzled by his servant without gross negligence on his part,

he is not liable, and the onus of showing negligence seems to

be upon the plaintiff, unless there is a total default in deliver-

ing or accounting for the goods : 7 Cow. 500, note a, and cases

there cited: 3 Taunt. 264; 5 Barn. & Cress. 322; 1 H. Bl. 298;

Jones on Bailm. 106, n. 40; 2 Salk. 655; 1 T. R. 33. The de-

fendants' claim for storage, therefore, is not prejudiced by the

fact that a portion of the goods had been purloined or embez-

zled by the storekeeper or servant.

The defendants had a lien on the whole and every part of

the hemp for their storage of the whole ; it was but one parcel ;

the whole was deposited with them at the same time; it was

but one transaction. It is admitted that the defendants might

have refused to deliver any portion of the hemp until their
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storage for that particular portion was paid ; but having

parted with all but six and a half tons, it is contended that

they have no right to retain that for their charges in relation

to the other portions. This can not be ; it would be found

most inconvenient in practice. Restricting the lien to services

rendered in relation to the whole quantity deposited at the same

time, it becomes a just and reasonable rule, giving effect un-

doubtedly to the actual intentions and understanding of the

parties; and promoting the convenience of trade and business:

2 Kent Com. 495, 496.

New trial granted.

44. WHITLOCK V. HEARD,

13 Ala. 776; 48 Am. D. 73. 1848.

Trover for the conversion of stock which plaintiff left with

defendant to keep, with power to sell it to pay for the keeping

and a note given to satisfy a gaming debt of plaintiff's. Plain-

tiff notified defendant not to pay the note. Defendant sold the

stocks at public auction, bidding them in himself. The court

below ruled that this was not a sale. Plaintiff appealed.

By Court, Dargan, J. In an action of trover, it is necessary

for the plaintiff to show title to the property, an immediate

right of possession, and a conversion by the defendant. The
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Small, 1 Id. 315, it was held that i f goods be bailed to be kept
for hire, i f the compensation be for house room, and not a re. ward for care and diligence, the bailee is bound only to take the
same care of the goods as of his own , and if they be stolen or
embezzled by his servant without gross negligence on his p art,
he is not liable, and the o niis of showing negligence seems to
be upon the plaintiff, unless there is a total default in deliver
ing or accounting for the goods : 7 Cow. 500, note a, and cases
there cited : 3 Taunt. 264 ; 5 Barn. & Cress. 322 ; 1 H . Bl. 298 ;
Jones on Bailm. 1 06, n. 40 ; 2 Salk. 655 ; 1 T. R. 33. The de
fendants ' claim for storage, therefore, is not prej udiced by the
fact that a portion of the goodis had been purloined or embez
zled by the storekeeper or servant.
The defendants had a l ien on the whole and every part of
the hemp for their storage of the whol e ; it was but one parcel ;
the whole was deposited with them at the same time ; it was
but one transacti on. It is admitted that the defendants might
have refused to deliver any portion of the hemp until their
storage for that particular portion was paid ; but having
parted with all but six and a hal f tons, it is contended that
they have no right to retain that for their charges in relation
to the other portions. This can not be ; it would be found
most inconvenient in practice. Restricting the lien to services
rendered in relation to the whole quantity deposited at the same
time, it becomes a j ust and reasonable rule, giving effect un
doubtedly to the actual intentions and understanding of the
p arties ; and promoting the convenience of trade and b usiness :
2 Kent Com. 495, 49 6.
New trial granted.
44.

WHITLOCK V. HEARD,

13 Ala. 776; 48 Am. D. 73.

1848.

Trover for the conversion of stock which plaintiff left with
defendant to keep , with power to sell it to pay for the keeping
and a note given to satisfy a gaming debt of plainti ff 's. Plain
tiff notified defendant not to pay the note. Defendant sold the
stocks at public auction, bidding them in himself. The court
below ruled that this was not a sale. Plaintiff appealed.
By Court, DARGAN, J. In an action of trover, it is necessary
for the plaintiff to show title to the property, an immediate
right of possession, and a convers10n by the defendant. The
1 fi2
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plaintiff's title to the property in this ease, was not denied by

the charge of the judge, but the charge was calculated to induce

the belief, either that there was no conversion shown, or that

the plaintiff did not have an immediate right to the possession;

hence arises the necessity of examining this question. If one

deliver stock, or cattle, to another, to be kept or fed, with the

power to sell them to pay for their keep, will trover lie against

the party to whom they are so delivered, if he convert the cattle

to his own use without tendering pay for keeping them? It is

very clear, that if a factor, or other bailee, having a lien on

goods, sell them, or convert them to his own use, or destroy

the goods, as by drawing out a quantity of wine from a cask,

and filling it up with water, that the owner may bring trover

immediately, without regard to the lien: See Nash v. Mosher,

19 Wend. 431, and the cases there cited. And I think that any

act by a lien holder, inconsistent Math the character of his pos-

session, and denying the title of the owner, will justify the

owner in bringing trover, and that such conduct on the part of
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the lien holder destroys his lien. See Samuel v. Morris, 6 Car.

& P. 620.

This view is corroborated by Mr. Chitty, in his work on plead-

ing, page 152. It is there said, that if a person have goods in

his possession, on which he has a lien for the payment of a

debt, the owner can not bring trover without tendering the

money due on the goods. But if the party being applied to

for the goods refuses to deliver them for a different reason than

that he has a lien on them for his debt, and do not mention his

lien, he shall not be permitted to set up his lien afterwards, to

defeat the owner in an action of trover. See also Bac. Abr.,

tit. Trover. Now the reason of this can only be, that one being

applied to for the goods, the lien holder repudiated the title of

the owner, denied the character of his possession, and conse-

quently there was a clear conversion of the property. Hence,

trover would lie. Had there been no express agreement in this

case, that the mare and colts should be pledged to pay for keep-

ing them, with the power to sell, if necessary, to pay for their

keep, there would be no difficulty; for the conduct of the de-

fendant was such, as would have justified a jury in coming to

the conclusion, that he held the property, not in subordination

to the title of the owner, but that he had set up his own title as

adverse to that of the owner, and by such conduct, his lien

would have been no protection to him against this suit. But

here there was an express agreement, that the stock should be

liable for keeping them, with the power to sell them to pay the
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plaintiff 's title to the prop rty in this ca e, was not denied by
the charge of the j nd 'e, but the charge was calcu lat d to induc
the belief, either that there was no conversion shown , or that
the pl ainti ff did not have an immediate right to the possession ;
hence aris s the necessity of examining this question. I f one
deliver stock, or cattle, to another, to be kept or fed, with the
power to s ll them to pay for their keep, will trover lie against
the party to whom they are so delivered, if he convert the cattle
to his own use without tendering p ay for keeping them � It is
very cl ear, that if a factor, or oth r bailee, having a lien on
goods, sell them, or convert them to hi own use, or destroy
the goods, as by drawing out a quantity of wine from a cask,
and filling it up with wat r, that the owner may bring trover
immediately, without regard to the lien : See Nash v. Mosher,
19 Wend. 431, and the cases there cited. And I think that any
act by a lien hol d r, inconsi tent with the character of his po session, and denying the title of the owner, will justify the
owner in bringing trover, and that such conduct on the part of
the lien hol der destroys his l ien. See Samuel v. lVIorris, 6 Car.
& P. 620.
This view is corroborated by l\ fr. Chitty, in his work on pl ad
ing, p age J 52. It is there said, that if a person have good in
his possession, on which he has a lien for the payment of a
debt, the owner can not bring trover without tendering the
money due on the goods. But if the party beinO' appl ied to
for the goods refuses to deliver them for a different reason than
that he has a l ien on them for his debt, and do not m ntion his
l ien, he shall not be permitt d to set u p his lien afterwards, to
clef at the owner in an action of trover. See also Bae. Abr.,
tit. Trover. Now the reason of thi" can only be: that one being
applied to for the good , the lien holder repudiated the title of
the owner, denied the character of his po session, and conse
quently there was a clear conversion of the property. Hence,
trover would l ie. Had there been no express agreement in this
case that the mare and colts should be p ledged to pay for keep
ing them, with the power to sel l, i f necessary, to pay for their
keep , there woul d be no difficulty ; for the conduct of the de
fendant was such, as would have j ustified a jury in coming to
the conclu ion, that he held the p roperty, not in subordination
to the title of the owner, but that he had set up his own title as
adverse to that of the owner, and by such conduct, his lien
would have been no protection to him against this suit. But
here there was an express agreement, that the stock should be
liable for keeping them, with the power to sell them to pay the
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expenses. This is a contract, and is not a new lien, resulting

from the rules of law. By the terms of this contract, the de-

fendant had the right to sell so much of the stock as was neces-

sary to pay what might be due to him for keeping them. If

one of the horses was enough for this purpose, he should not

have sold more — but proceeding to sell all of them, which was

not necessary to pay the expense of their keeping, was an assump-

tion of ownership beyond the authority conferred on him by the

terms of the contract. The power to sell ceased with the extin-

guishment of his demand ; his debt for keeping the horses being

paid, he had no right to sell more, and his doing so was a con-

version of that portion of the stock sold by him, which was not

necessary to pay the debt due for keeping them. The circuit

court therefore erred in refusing to give the charge requested,

that the defendant was liable for such of the stock sold, as were

not necessary to pay the amount due for keeping them. The

view here taken, is sustained by the case of Roberts v. Beeson,

4 Port. (Ala.) 164. In that case it was decided, that an action of
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trespass would lie against a sheriff, who sold more of the defend-

ant's goods than was necessary to pay the execution. So it has

been held, that if a sheriff having a ^. fa, for forty shillings, sell

five yoke of oxen, one yoke being sufficient to satisfy the ft. fa.,

he may be considered as a trespasser, and sued as such, for the

value of the four. See the case referred to in 4 Port, and 20

Vin. Abr. 458.

The charge of the court as asked, admits the right of the de-

fendant to sell enough to pay his debt, but sought to charge

him for the conversion of that portion of the stock, sold after

he had raised money enough to extinguish it. The court did

not give this charge, because the defendant himself was the

purchaser. The sale was at public auction, and the defendant

the highest bidder. Such a sale is not absolutely void, but is

voidable at the election of the party whose title is sought to be

divested by such sale. The court should have given the charge

as requested, and for the refusal so to charge, the cause is re-

versed and remanded.

45. In Doane v. Russell, 3 Gray (Mass.) 382, 1855, Chief

Justice Shaw said :

We think the rule is generally stated by the text writers, that a party

having a lien only, without a power of sale superadded by agreement,

cannot lawfully sell the chattel for his reimbursement. It is so stated in

1 Chit. Gen. Pract. 492; and he advises carriers and others, entitled to a

lien, to obtain an express stipulation for a power of sale in ease the lien

is not satisfied. 2 Kent Com. (6th ed.) 642. Cross on Lien, 47. Woolrych
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expenses. This is a contract, and is not a new l ien, resulting
from the rules of law. By the terms of this contract, the d e
fendant had the right to sell so much of the stock as was neces
sary to pay what might be due to him for keeping them. I f
one of the horses was enough for this purpose, he should not
have sold more-but proceeding to sell all of them, which was
not necessary to pay the expense of their keeping, was an assump
tion of ownership beyond the authority conferred on him by the
terms of the contract. The power to sell ceased with the extin
guishment of his demand ; his debt for keeping the horses being
paid, he had no right to sell more, and his doing so · was a con
version of that portion of the stock sold by him, which was not
necessary to pay the debt due for keeping them. The circuit
court therefore erred in refusing to give the charge requested,
that the defendant was liable for such of the stock sold, as were
not necessary to pay th amount due for keeping them. The
view here taken, is sustained by the case of Roberts v. Beeson,
4 Port. ( Ala. ) 1 64. In that ca e it was decided, that an action of
trespass would lie against a sheriff, who sold more of the defend
ant 's goods than was necessary to pay the execution. So it has
been held, that i f a sheriff having a fi. fa, for forty shillings, s 1 1
five yoke o f oxen, one yoke being sufficient to satisfy the fi. fa.,
he may be considered as a tre passer, and sued as such, for the
value of the four. See the case referred to in 4 Port. and 20
Vin. Abr. 458.
The charge of the court as asked, admits the right of the de
fendant to sell enough to pay his debt, but sought to charge
him for the conversion of that portion of the stock, sol d after
he had raised money enough to extinguish it. The court did
not give this charge, because the defendant himself was the
purchaser. The sale was at public auction, and the defendant
the highest bidder. Such a sale is not absolutely void, but is
voidable at the el ection of the party whose title is sought to be
divested by such sale. The court should have given the chargE
as requested, and for the refusal so to charge, the cause is re
versed and remanded.
45. In Doane v. Russell, 3 Gray ( Mass. ) 382, 1855, Chief
Justice Shaw said :
We think the rule is generally stated by the text writers, that a party
having a lien only, without a power of sale superadded by agreement
cannot lawfully sell the chat tel for his reimbursement.
It is so stated
1 Chit. Gen. Pract. 492 ; and he advises carriers and others enti tled to a
l ien, to obtain a n express stipulation for a power of sale i case the lien
is not satisfied. 2 Kent Com. ( 6th ed. ) 642. Cross on Lien, 47. Woolrych
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on Com. & Merc. Law, 237. The language of the learned American com-

mentator, in summing up his article on lieu, is this : "I will conclude with

observing that a lien is, in many cases, like a distress at common law, and

gives the party detaining the chattel the right to hold it as a pledge or

security for the debt, but not to sell it."

If it be said that a right to retain the goods, without the right to sell,

is of little or no value; it may be answered that it is certainly not so

adequate a security as a pledge with a power of sale; still, it is to be

considered that both parties have rights which are to be regarded by the

law; and the rule must be adapted to general convenience. In the greater

number of cases, the lien for work is small in comparison with the value,

to the owner, of the article subject to lien; and in most cases it would be

for the interest of the owner to satisfy the lien and redeem the goods; as

in the case of the tailor, the coachmaker, the innkeeper, the carrier and

others. Whereas, many times, it would cause great loss to the general

owner to sell the suit of clothes or other articles of personal property. _ But

further, it is to be considered that the security of this lien, such as it is,

is superadded to the holder's right to recover for his services by action.
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And if the transaction be a large one, and of such a character as to

require further security, it may be provided for by an express stipulation

for a power of sale, under such limitations as the particular circumstances

of the case may indicate as suitable to secure the rights of all parties

NEW

YORK AND

EW E N G L A N D

R. R. CO. § § 45, 46

on Com. & Mere. Law, 237. The language of the learned American com
mentator, in summing up bis article on lien, is this : ' ' I will conclude with
observing that a lien is, in many cases, like a distress at common law, and
gives the party detaining the chattel th i·ight to hold it as a pledge or
security for the debt, but not to sell it. ' '
If it be said that a right to retain the goods, without the right to sell,
is of little or no value ; it may be answered that it is certainly not so
adequate a security as a pledge with a power of sale ; still, it is to be
considered that both parties have rights which are to be regarded by the
law ; and the rule must be adapted to general convenience. In the greater
number of cases, the lien for work is small in comparison with the value,
to the owner, of the article subject to lien ; and in most cases it would be
for the interest of the owner to satisfy the lien and redeem the goods ; as
in the case of the tailor, the coacbmaker, the innkeeper, the carrier and
others. Whereas, many times, it would cause great loss to the general
owner to sell the suit of clothes or other articles of personal property. But
further, it is to be considered that the security of this lien, such as it is,
is superadded to the holder 's right to recover for his services by action.
And if the transaction be a large one, and of such a character as to
require further security, it may be provi ded for by an express stipulation
for a power of sale, under such limitations as the particu lar circumstances
of the case may indicate as suitable to secure the rights of all parties
concerned.

concerned.

46. POTTS V. NEW YORK AND NEW ENGLAND RAIL-

ROAD CO.,

131 Mass. 455; 41 Am. R. 247. 1881.

Tort for conversion of coal. Judgment below for defendant.

Gray, C. J. A carrier of goods consigned to one person under

46.

POTTS V. NEW YORK AND NEW ENGLAND RAIL
ROAD CO.,

one contract has a lien upon the whole for the lawful freight and

charges on every part, and a delivery of part of the goods to the

131 Mass. 45[) j 41

Am. R.

247.

1881.

consignee does not discharge or waive that lien upon the rest

without proof of an intention so to do. Sodergren v. Flight, cited

in 6 East, 622; Abbott on Shipping (7th ed.), 377; Lane v. Old

Colony R. R., 14 Gray, 143 ; New Haven & Northampton Co. v.

Campbell, 128 Mass. 104; 35 Am. Rep. 360. And when the

consignor delivers goods to one carrier to be carried over his

route, and thence over the route of another carrier, he makes

the first carrier his forwarding agent ; and the second carrier has

a lien, not only for the freight over his own part of the route,

but also for any freight on the goods paid by him to the first

carrier. Briggs v. Boston & Lowell R. R., 6 Allen, 246, 250, 83

Am. D. 626.

The right of stoppage in transitu is an equitable extension,

recognized by the courts of common law, of the seller's lien for

the price of goods of which the buyer has acquired the property,

but not the possession. Bloxam v. Sanders, 4 B. & C. 941, 948,

949, and 7 D. & R. 396, 405, 406 ; Rowley v. Bigelow, 12 Pick.
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Tort for conversion of coal.

Judgment below for defendant.

G RAY, C . J. A carrier of goods consigned to one person under
one contract has a lien upon the whole for the lawful freight and
charges on every part, and a delivery of part of the goods to the
consignee does not discharge or waive that l ien upon the rest
without proof of an i ntention so to do. Sodergren v. Fl ight, cited
in 6 East, 622 ; Abbott on Shipping ( 7th ed. ) , 377 ; Lane v. Old
Colony R. R., 14 Gray, 143 ; New Haven & Northampton Co. v.
Campbell, 1 2 8 Mass. 104 ; 35 Am. Rep . 360. And when the
consignor d livers goods to one carrier to be carried over his
route, and thence over the route of another carrier, he makes
the first carrier his forwarding agent ; and the second carrier ha�
a lien, not only for the freight over his own part of the route,
but also for any frei ht on the goods paid by him to the fi rst
carrier. Briggs v. Boston & Lowel l R. R., 6 Allen, 246, 250, 83
Am. D. 626.
The right of stoppage in transitu is an equitable extension,
recoo-nized by the courts of common law, of the seller 's lien for
the price of goods of which the buyer has acquired the property,
but not the possession. Bloxam v. Sanders, 4 B. & C . 941 , 948,
949, and 7 D. & R. 396, 405, 406 ; Rowley v. Bigelow, 12 Pick.
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307, 313 (23 Am. Dec. 607). This right is indeed paramount

to any lien, created by usage or by agreement between the car-

rier and the consignee, for a general balance of account. Oppen-

heim v. Russell, 3 B. & P. 42 ; Jackson v. Nichol, 5 Bing. N. C.

508, 518, and 7 Scott, 577, 591. See also, Butler v. Woolcott,

2 B. & P. N. R. 64; Sears v. Wills, 4 Allen, 212, 216. But the

common-law lien of a carrier upon a particular consignment of

goods arises from the act of the consignor himself in delivering

the goods to be carried ; and no authority has been cited, and no

reason offered, to support the position that this lien of the car-

rier upon the whole of the same consignment is not as valid

against the consignor as against the consignee.

Judgment. for the defendant.

r-

47. AMERICAN DISTRICT TELEGRAPH CO. V.

WALKER,

72 Md. 454; 20 Atl. R. 1; 20 Am. St. R. 479. 1890.

OF LOCATIO OPERIS.

307, 313 ( 23 Am. D ec. 607 ) . This right is indeed paramount
to any lien, created by usage or by agreement between the car
rier and the consignee, for a general balance of account. Oppen
heim v. Russell, 3 B. & P. 42 ; Jackson v. Nichol, 5 Bing. N. C .
508, 518, and 7 Scott, 577, 591. See also, Butler v . Woolcott,
2 B. & P. N. R. 6-± ; Sears v. Wills, 4 A llen, 2 12, 2 1 6. But the
common-law l ien of a carrier upon a particular consignment of
goods arise from the act of the consignor h imself i n delivering
the goods to be carried ; and no authority has been cited, and no
reason offered, to support the position that this lien of the car
rier upon the whole of the same consignment is not as valid
against the consignor as against the consignee.
Judgment . for the defendant.

Alvey, C. J. This action was brought by the appellee against
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the appellant to recover for injury to a pair of horses, and to a

surrey wagon, a vehicle to which the horses were attached at the

time of the accident. The question is, whether the defendant

is responsible for the consequences of the accident.

The defendant is a corporation, and it appears that it holds

itself out for the undertaking of the performance of various

47.

AMERICAN DISTRICT TELE GRAPH C O. V.
W A LKER
,

services, such as the carriage of parcels, messages, and other

errands and commissions, upon call at district stations in the

72 Md. 454; 20 .Atl.

R.

1 ; 20 Am. St.

R.

479. 1890.

city. The corporate name of the defendant would not appear

to indicate very clearly the nature of the duties that it assumes

to perform.

It appears that the plaintiff was the owner of a pair of valu-

able horses, which he kept at Little's livery-stable, on Howard

Street; and having the horses hitched to a surrey wagon hired

of the proprietor of the livery-stable, for a drive in the country,

upon his return he and his companions stopped at a restau-

rant on the corner of Calvert and German streets; and desir-

ing to have the horses and vehicle taken to the livery-stable,

he went to the nearest district office of the defendant and

asked for a boy competent to drive a pair of horses to Little's

stable, on Ho'^vard Street, and paid the customary charge for a

messenger service. The manager of the office responded, and

sent a boy to take the team, but on seeing the horses and be-
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ALVEY, C. J. This action was brought by the appellee against
the appellant to recover for inj ury to a pair of horses, and to a
surrey wagon, a vehicle to which the horses were attached at the
time of the accident. The question is, whether the defendant
is responsible for the consequences of the accident.
The defendant is a corporation, and it appears that it holds
itself out for the u ndertaking of the performance of various
services, such as the carriage of parcels, messages, and other
errands and commissions, upon call at district stations in the
city. The corporate name of the defendant would not appear
to indicate very clearly the nature of the duties that it assumes
to perform.
It appears that the plainti ff was the owner of a pair of valu
able horses, which he kept at Little 's livery-stable, on Howard
Street ; and having the horses h itched to a surrey wagon hired
of the proprietor of the livery-stable, for a drive in the country,
upon his return he and his companions stopped at a restau
rant on the corner of Calvert and German streets ; and desir
ing to have the horses and vehicle taken to the l ivery-stable,
he went to the neare t district office of the defendant and
asked for a boy competent to drive a pair of horses to L ittle 's
stable, on Howard Street, and paid the customary charge for a
messenger service. The manager of the office responded, and
sent a boy to take the team, but on seeing the horses and be156
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ing asked if lie could drive, the boy said he could not drive a

double team, and thereupon he was sent back to the office by

the plaintiff, and the latter then determined to wait for the

driver from the stable ; but before such driver arrived, another

boy from the defendant's office called to take the team, who

said, in answer to an inquiry, that he had driven a double

team before; and the plaintiff gave the horses and vehicle in

charge of the boy, and gave him direction as to the course

he should take to get to the stable in order best to avoid

crowded streets. The boy started off with the team, but on

the way to the stable, the horses ran off, threw out the boy,

broke up the vehicle, and one of the horses was so seriously

injured that he had to be shot, and the other horse was ren-

dered unsafe to drive. There was evidence given tending to

show that the running away of the horses was caused by the

negligent or unskillful driving of the boy. It would appear

that the furnishing of boys to drive teams for customers was

part of the ordinary business of the defendant; for Little, the
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keeper of the livery-stable, testified that the defendant had a

call-box in his stable, and that he frequently called messenger-

boys of. the defendant to drive teams, and they were supplied,

and that he settled for such service monthly.

There was evidence offered by the defendant for the purpose

of proving previous knowledge on the part of the plaintiff of a

limitation as to the extent of damages for which the defend-

ant would contract to be answerable for any injury that might

be sustained in the course of its service. Such condition was

printed at the foot of its blank delivery tickets. But it was

not shown that there was any contract in this case, by ticket

or otherwise, containing any such limitation of liability, and

the evidence offered was therefore rejected, and we think prop-

erly so.

Upon the whole evidence, the court instructed the jury, upon

request of the plaintiff, that if they found from the evidence

that the defendant undertook, for a reward, to deliver the team

of horses and vehicle, as described in the evidence, to a per-

son designated by the plaintiff, and in the course of this un-

dertaking intrusted the driving of the team to one who, by

his negligence, permitted the horses to run away, whereby the

plaintiff' suffered damage, then the plaintiff was entitled to

recover, and the jury should allow such damages as they might

find, from the CAddence, the plaintiff suffered by reason of the

defendant's default in the premises.

The defendant offered six prayers, all of which were rejected

by the court. He also moved the court to exclude from the
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ing asked if he could drive, the boy said he could not drive a
double team1 and thereupon he was sent back to the office by
the p lainti ff, and the latter then determined to wait for the
driver from the stable ; but before such driver arrived, another
boy from the defendant 's office called to take the team, who
said, in answer to an i nquiry, that he had driven a double
team before ; and the p laintiff gave the horses and vehicle in
charge of the boy, and gave him direction as to the course
he should take to get to the stable in order best to avoid
crowded streets. The boy started off with the team, but on
the way to the stable, the horses ran off, threw out the boy,
broke up the vehicle, and one of the horses was so seriously
injured that he had to be shot, and the other horse was ren
dered unsafe to drive. There was evidence given tending to
show that the running away of the horses was caused by the
negligent or unskillful driving of the boy. It would appear
that the furnishing of boys to drive teams for customers was
p art of the ordinary business of the def ndant ; for L ittle, the
keeper of the l ivery-stable, testified that the defendant had a
call-box in his stable, and that he frequently called messenger
boys of the defendant to drive teams, and they were supplied,
and that he settled for such service monthly.
There was evidence offered by the defendant for the p urpose
of proving p revious knowledge on the part of the pl aintiff of a
l imitation as to the extent of damages for which the defend
ant would contract to be answerable for any injury that mi ·ht
be sustained in the course of its service. Such condition was
p rinted at the foot of its blank delivery tickets. But it was
not Rhown that there was any contract in this case, by ticket
or otherwise, containing any such limitation of liability, and
the evidence offered was therefore rejected, and we think p rop
erly so.
Upon the whole evidence, the court i nstructed the jury, upon
request of the p laintiff, that if they found from the evidence
that the defendant undertook, for a reward, to d liver the team
of horses and vehicle, as described in the evidence, to a per
son designated by the plaintiff, and in the course of this un
dertaking intru ted the driving of the team to one who, by
his ne2'ligence, permitted the horses to run away, whereby the
p laintiff suffered damage, then the plaintiff was entitled to
recover, and the jury should allow such damages as they might
find, from the evidence, the plaintiff suffered by reason of the
defendant 's default in the premises.
The defendant offered six prayers, all of which were rejected
by the £ourt. He also moved the court to exclude from the
... t::: '7

§ 47
§ 47 OF LOCATIO OPEEIS,

jury all the evidence on the part of the plaintiff which related

to the injury of the surrey wagon, and the expense incurred

in repairing the same. And to the refusal of its prayers, and

the motion to exclude the evidence, as well as to the instruction

given by the court to the jury, the defendant excepted.

This is a case of bailment for hire; but the defendant did

not, by its undertaking, incur the liability of a common car-

rier. This species of bailment is included in what Lord Holt,

. in the leading case of Coggs v. Bernard, 2 Ld. Kaym. 917, clas-

sifies as the fifth sort, viz., "a delivery to carry or otherwise

manage, for a reward to be paid to the bailee, ' ' and as to which,

said Lord Holt, the cases are of two sorts, "either a delivery

to one that exercises a public employment, or a delivery to a

private person. First, if it be to a person of the first sort, and

he is to have a reward, he is bound to answer for the goods at

all events." But as to the second sort he says 'Hhey are

bailiffs, factors, and such like," in which case the bailee is only

bound to take reasonable care; and "the true reason of the
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case is," says the learned judge, "it would be unreasonable to

charge him with a trust further than the nature of the thing

puts it in his power to perform it." And so Judge Story, in his

work on bailments, section 457, founding his text principally

upon Lord Holt's classification, states the same distinction.

He says: "Every such private person is bound to ordinary

diligence, and to a reasonable exercise of skill; and of course

he is not responsible for any losses not occasioned by the ordi-

nary negligence of himself or his servants. He will not, there-

fore, be liable for any loss by thieves, or for any taking from

him or them by force, or where the owner accompanies the

goods to take care of them, and is himself guilty of negligence.

This is the general rule; and it of course applies to all cases

where he has not assumed the character of a common carrier,

unless, indeed, he has expressly, by the terms of his contract,

taken upon himself any such risk." The application of the

principle of this species of bailment, and the extent of the

liability of the bailee, are well explained and illustrated by

the cases of Newton v. Pope, 1 Cow. 109 ; Brind v. Dale, 8 Car.

& P. 207 ; and Searle v. Laverick, L. R. 9 Q. B. 122 ; and those

cases show that if negligence or want of skill in the bailee or

his servant be the ground of action, the onus of proof is on

the plaintiff.

The instruction granted by the court is based exclusively

upon the alleged negligence of the boy in driving the horses.

There was evidence tending to prove such negligence, and we

perceive no error in the instruction. The boy was furnished
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jury all the evidence on the part of the plaintiff which related
to the inj ury of the surrey wagon, and the expense incurred
in repairing the same. And to the refu al of its prayers, and
the motion to exclude the evidence, as well as to the instruction
given by the court to the jury, th defendant excepted.
This is a ca e of bailment for hire ; but the defendant did
n ot, by its undertaking, incur the liabil ity of a common car
rier. This sp cies of bailment is included in what Lord Holt
· in the leading case of Coggs v. Bernard, 2 Ld. Raym. 9 1 7 , clas
sifies as the :fi fth sort, viz. , ' ' a delivery to carry or otherwise
manage, for a reward to be paid to the bailee, ' ' and as to which,
said Lord Holt, the ca es are of two sort , ' ' either a delivery
to one that exercj e a public employment or a delivery to a
p rivate person. Fir t, if i t be to a per on of the fir t sort, and
he is to have a re\\·ard, he is bound to an wer for the goods at
all event . ' ' But as to the second sort he says ' ' they are
bailiffs, factor , and such lfre, " in which case the bail e is only
bound to take rea onable care · and ' ' the true reason of the
case is, ' ' says the learned judge, ' ' it would be unreasonable to
charge him with a tru t further than the nature of the thing
p uts it in hi power to perform it. " And so Judge Story, in his
work on bail ments, ection 45 7 , founding hi text principally
upon Lord Holt 's classification, tates the same distinction.
He ays : ' ' E very such private per on is bound to ordinary
diligence, and to a reasonabl e xerci e of skill ; and of course
he i not responsible for any lo es not occasioned by the ordi
nary neO'l iO'en e of himself or his ervants. He will not, there·
fore, be liabl for any los by thieves, or for any ta kin from
him or them by force, or wh re the own r accom pan i s th
good to take care of th m, and is him lf guilty of n gligence.
Thi is the g neral rule ; and it of course appl ies to all case
where he has not assumed the character of a common carrier,
unless, indeed, he has expre sly, by the terms of hi contract,
taken upon himsel f any such risk. ' ' The application of the
principle of this species of bailment, and the extent of the
l iability of the bailee are well explained and illu trated by
the cases of Newton v. Pope, 1 Cow. 109 ; Brind v. Dale, 8 Car.
& P. 207 ; and Searle v. Laverick, L. R. 9 Q. B. 122 ; and those
cases show that i f negligence or want of skill in �he bailee or
his servant be the ground of action, the o nus of p roof is on
the plaintiff.
The instruction granted by the court is based exclusively
upon the alleged negligence of th e boy in driving the horses.
There was evi dence tending to prove such negligence, and we
perceive no error in the instruction. The boy was furnished
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from the defendant's office to take charge of and to drive the

team of horses to the livery-stable, and having assumed the duty

for a reward, the defendant was bound to furnish a driver both

competent and careful.

Nor do we perceive that there was any error committed by

the court in refusing to exclude from the consideration of the

jury the evidence in regard to the damage done to the surrey

wagon, and the expense of its repair. It,is true, the plaintiff

was not the general owner of the wagon, but having hired the

vehicle, he was bailee, and as such he had a special property

in it, which entitled him to recover for any injury to it, as

against a party without title. He was answerable to the gen-

eral owner, and was therefore entitled to recover of the de-

fendant to the full extent of the injury to the vehicle caused

by the negligent act of the defendant's servant: Harker v. De-

ment, 9 Gill, 7, 13 ; 52 Am. Dec. 670.

With respect to the prayers offered by the defendant, we

think there was no error in rejecting them. The instruction
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actually given by the court was as favorable to the defendant

as any that could well have been given, upon the facts of the

case, and which instruction rendered it wholly unnecessary

to grant the second and third prayers of the defendant; as by

the instruction given the defendant was only held to that

degree of care to which an ordinary bailee for hire is liable. And

as to the other prayers, clearly, in view of what we have said in

regard to the nature of the liability of the defendant, there

was no error in rejecting them. The judgment must therefore

be affirmed.

>C48. MORNINGSTAR V. CUNNINGHAM,

110 hid. 328;. 11 N. E. B. 593; 59 Am. R. 211. 1886.

Action on a note and mortgage. Defendant, Morningstar,

agreed with Henderson, Parks & Co., pork-packers, that if they

would advance the money he would buy and deliver to them for

slaughter fat hogs. They were to prepare the same for market,

sell on defendant's account, reimburse themselves for the money

advanced and account to defendant for the balance. They fur-

nished $25,000, but pork declined so that a sale then would not

v.

CUN NINGHAM.

§ § 47, 4 8

from the defendant 's office to take charge of and to drive the
team of horses to the livery-stable, and having assumed the duty
for a reward, the defendant was bound to furnish a driver both
competent and careful.
Nor do we p erceive that there was any error committed by
the court in refusing to exclude from the consideration of the
jury the evidence in regard to the damage done to the surrey
wagon, and the expense of its repair. l.t_ is true, the p laintiff
was not the general owner of the wagon, but having hired the
vehicle, he was bailee, and as such he had a specia l p rop rty
illl t, wh:lch entitled him to recover for any injury to it, as
again t a p arty without title. H e was answerable to the gen
eral owner, and was therefore entitled to recover of the de
fendant to the ful l extent of the injury to the vehicle caused
by the negligent act of the defendant 's servant : Harker v. De
ment, 9 Gill, 7, 13 ; 52 Am. Dec. 670.
With respect to the p rayers offered by the defendant, we
think there was no rror in rejecting them. The in truction
actually given by the court was as favorable to the defendant
as any that could well have been given, upon the facts of the
case, and which instruction rendered it whol ly unneces ary
to grant the second and third p ray rs of the d fendant ; as by
the in truction give n the d fendant was onl y held to th a t
degree o f care t o which a n ordinary bailee for hire i s l iabl . And
as to the other prayers, clearly, in vi w of what we have said in
regard to the nature of the liabil ity of the defendant, th re
was no error in rejecting them. Th judgm nt must th refore
be affirmed.

reimburse them for the money advanced. Accordingly they ad-

vised Morningstar to execute to them the note and mortgage in

suit, and hold the product for a rise in the market. Morning-

159

48. MORNINGSTAR

V. CUNNINGHAM,

110 Ind. 328;. 11 N. E. R. 593; 59 A m. R. 211 . 1886.
Action on a note and mortgage. Defendant, Morningstar,
agreed with Henderson, Parks & Co., pork-packers, that if they
would advance the money he would buy and deliver to them for
slaughter fat hogs. They were to prepare the same for m arket,
sell on defendant 's account, reimburse themselves for the money
advanced and account to defendant for the balance. They fur
nished $25,000, but pork declined so that a sale then would not
reimburse them for the money advanced. Accordingly they ad
vised Morningstar to execute to them the note and mortgage in
suit, and hold the p roduct for a rise in the market. MorningJ
lfi�
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star charged that the packers had confused his product with

their own, thus converting his property of a value greater than

the amount of the note. To this it was replied that there was

no agreement to keep defendant's product separate, that his

entire product had been accounted for, and that it fell short

by $10,000 of the amount advanced under the contract. Judg-

ment for plaintiffs for $8,000.

Mitchell, J. (After stating the facts.) During the progress

OF LOCATI O OPERIS.

star charged that the packers had confused his product with
their own, thus converting his property of a value greater than
the amount of the note. To this it was replied that ther wa.
no agreement to keep defen'dant 's product separat , that hi
entire product had be n account d for, and that it fell short
by $10,000 of the amount advanced under the contract. Judg
ment for p laintiffs for $8,000.

of the trial the plaintiffs were permitted to prove that accord-

ing to the usual course of business, it was and always had been

the usage of the packing house of Henderson, Parks & Co. to

retain certain portions of hogs packed by them, such as the

bristles, feet, fat from the entrails, and other oft'al, as compensa-

tion for slaughtering and cleaning the hogs, and placing them

upon the hooks to cool, and afterward cutting them up.

Evidence was also given over objection, tending to prove that

the usage above mentioned was the common usage prevalent in

other similar packing houses in the State of Indiana, and that
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the retention of the offal was but reasonable compensation.

The plaintiff also offered evidence tending to prove that the

term "product" as applied to the pork-packing business, had a

known meaning peculiar to the trade, and did not include such

parts of slaughtered hogs as are mentioned above. Other evi-

dence involving similar principles was admitted.

It is to be observed that the contract, out of which the con-

troversy arose, was oral, and the evidence was such as to leave

the terms and meaning of the agreement ambiguous. In such

eases, evidence of the known and usual course of a particular

trade or business is competent, with a view of raising a pre-

sumption that the transaction in question was according to the

ordinary and usual course of the business to which it related.

Lyon V. Lenon, 106 Ind. 567, 7 N. E. R. 311 ; Mand v. Trail, 92

Ind. 521, 47 Am. Eep. 163; Wallace v. Morgan, 23 Ind. 399;

Lonergan v. Stewart, 55 111. 44; Jonsson v. Thompson, 97 N.

Y..642.

It is not essential that such a usage should be shown to be so

ancient ' ' that the memory of man runneth not to the contrary, ' '

nor that it should contain all the other elements of a common-

law custom, as defined in the books. 1 Cooley Bl. Com. 76, and

note.

The distinction between a usage of trade and a common-law

custom has not always been observed. A custom is something

which has by its universality and antiquity acquired the force

and effect of law, in a particular place or country, in respect to
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JUrTCHELL, J. ( After stating the facts. ) D uring the progress
of the trial the plaintiffs were permitted to p rov that accord
ing to the usual course of business, it was and always had been
th usage of the p acking house of Henderson, Parks & Co. to
retain certain portions of hogs packed by them, such as the
bristl es, feet, fat from the entrails, and other offal, as compensa
tion for slaughtering and cleaning the hogs, and placing them
upon the hooks to cool, and afterward cutting them up.
Evidence was also given over objection, tending to prove that
the usage above mentioned was the common usage prevalent i n
o h r similar packing houses i n the State of Indiana, and that
the retention of the offal was but rea onable compensation.
The plaintiff also offered evidence tending to prove that the
term " product " as applied to the pork-packing business, had a
known meaning peculiar to the trade, and did not include such
part of slaughtered hogs as are mentioned above. Other evi
dence involving similar principles was admitted.
It is to be observed that the contract, out of which the con
troversy arose, wa oral, and the evidence was such as to leave
the terms and meaning of the agreement ambiguous. In such
cases, evi lence of the known and usual course of a particular
tra le or business is com petent, with a view of raising a pre
sumption that the transaction i n question was according to the
ordinary and usual course of the business to which it related.
Lyon � · Lenon, 106 Ind. 567, 7 N. E . R. 311 ; Mand v. Trail, 92
Ind. 52 1 , 47 Am. Rep. 163 ; Wallace v. Morgan, 23 Ind. 399 ;
LonerO'an v. Stewart, 55 I ll . 44 ; Jonsson v. Thompson, 97 N.
Y . , 642.
It is not essential that such a usage should be shown to be so
ancient " that the memory of man runneth not to the contrary, "
nor that it should contain all the other elements of a common
law custom, as defined in the books. 1 Cooley Bl. Com. 76, and
note.
The distinction between a usage of trade and a common-law
custom has not always been observed. A custom is something
which has by its universality and antiquity acquired the force
and effect of law, in a p articular place or country, in respect to
1 60
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the subject-matter to which it relates, and is ordinarily taken

notice of without proof. Thus when a payee indorses his name

on the back of a promissory note, the law by force of a pervad-

ing and universal custom, imports a well-recognized contract

into the transaction. Smji;he v. Scott, 106 Ind. 245, 6 N. E. R.

145 ; Walls V. Bailey, 49 N. Y. 464, 10 Am. Rep. 407 ; Hursh v.

North, 40 Penn. St. 241 ; Munn v. Burch, 25 111. 21.

Many other examples of such customs might be given. They

are distinguishable from a usage, such as concerns us here.

Where a usage in a particular trade or business is known, uni-

form, reasonable, and not contrary to law, or opposed to public

policy, evidence of such usage may be considered in ascertain-

ing the otherwise uncertain meaning of a contract, unless the

proof of such usage contradicts the express terms of the agree-

ment. This is so even though the usage be that of a particular

person, provided it be known to the parties concerned,

or provided it has been so long continued, or has become

so generally known and notorious in the place or neighborhood,
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as to justify the presumption that it must have been known to

the parties. Carter v. Philadelphia Coal Co., 77 Penn. St. 286;

Townsend v. Whitby, 5 Harr. (Del.) 55; McMasters v. Penn-

sylvania R. Co., 69 Penn, St. 374, 8 Am, Rep. 264; Lawson

Usages, 40.

Parties who are engaged in a particular trade or business, or

persons accustomed to deal with those engaged in a particular

business, may be presumed to have knowledge of the uniform

course of such business. Its usages may therefore in the absence

of an agreement to the contrary, reasonably be supposed to have

entered into and formed part of their contracts and understand-

ings in relation to such business, as ordinary incidents thereto.

East Tennessee, etc., R. Co. v. Johnston, 75 Ala. 596, 51 Am,

Rep, 489 ; ]\Iooney v. Howard Ins, Co., 138 Mass. 375 ; 52 Am.

Rep. 277; Florence Machine Co. v, Dagget, 135 Mass. 582; Fit-

zimmons v. Academy, etc., 81 Mo, 37 ; Cooper v. Kane, 19 Wend,

386, 32 Am. Dec. 512; Kelton v, Taylor, 11 Lea, 264, 47 Am,

Rep. 284; 7 Cent. L. J. 383.

Thus where it was the uniform usage of a firm to extend a

definite credit, on the sale of goods, it was held competent, in

order to avoid the statute of limitations, to prove such usage,

and that the purchaser knew it. Hursh v. North, supra. So

in Walls v, Bailey, supra, it was held competent to show the

usage of plasterers in a particular place, in order to determine

the method of measuring plastering done under a contract which

stipulated that a certain price per yard should be paid. See also

Lowe v. Lerman, 15 Ohio St, 179 ; Hinton v, Locke, 5 Hill, 437 ;
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the subject-matter to which it relates, and is ordinarily tak n
notice of without proof. Thus when a payee indorses his name
on the back of a promissory note, the law by force of a p rvad
ing and u niversal custom, imports a well-recognized contract
into the tran action. Smythe v . Scott, 1 06 Ind. 245, 6 N. E. R.
1 45 ; Wall v. Bailey, 49 N. Y. 464, 10 Am. Rep. 407 ; H ursh v.
North, 40 Penn. St. 241 ; Munn
:
v. Burch, 25 Ill. 2 1 .
Many other examples o f such customs might b e given. They
are di tinguishable from a usage, such as concerns us here.
Where a usage in a particular trade or busine s i known, uni
form rea onable, and not contrary to l aw, or opposed to public
policy, evidence of uch usage may be considered in ascertain
ing the otherwi e uncertain meaning of a contract, unless the
proof of such usage contradicts the express terms of the agree
ment. This is so even though the usage be that of a particular
person, provided it be known to the parties concerned,
or provided it has been so long continued, or has become
so generally known and notorious in the place or neighborhood,
as to ju tify the p resumption that it must have b en known to
the partie . Carter v. Philad lphia Coal Co., 77 Penn. St. 286 ;
Town end v. Whitby 5 Harr. ( Del. ) 55 ; 1c 'Iasters v. Penn
sylvania R. Co., 69 Penn. St. 37±, 8 Am. Rep. 264 ; Lawson
saaes 40.
Parties who are enaaged in a particular trade or business, or
person accustomed to deal with those engaged in a particular
busines , may be pre urned to have knowledge of the uniform
cour e of uch bu iness. It lJ._Jl.g_es may therefore in th� ab ence
of an aO'reement to the contrary reasonably be suppo ed to have
entered into and formed part of their contracts and under tand
ings in relation to such business, as ordinary incidents ther to.
Ea t Tenn ssee, etc. R . o. v. John ton, 75 Ala. 596, 51 Am.
Rep. 4 9 ; 1ooney v. Howard Ins. Co., 1 38 'lass. 375 ; 52 Am.
Rep. 277 F lorence l\Iachine Co. v. Dagget, 1 35 � 'Ia s. 5 2 ; Fit
zimmons v. Academy, etc., 8 1 1\1o. 37 ; Cooper v. Kane, 19 Wend.
3 6, 32 Am. Dec. 512 ; Kelton v. Taylor, 1 1 Lea, 264, 47 Am.
Rep. 284 7 C ent. L. J. 383.
Thus where it was the uniform usage of a fi rm to extend a
definite credit on the sale of aoods it was held competent, in
order to avoid the tatute of limitations, to prove such u age,
and that the purchaser knew it. H ursh v. North, sit,pra . So
in Wall v. Bailey, siip ra, it was held competent to show the
usaa-e of pla terers in a p articular p lace, in order to determine
the method of measurin plastering done under a contract which
stipulated that a certain price per yard should be paid. See also
Lowe v. Lerman, 1 5 Ohio St. 179 ; Hinton v. Locke, 5 Hill, 437 ;
·
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Barton v. McKelway, 2 Zab. (22 N. J.) 165; Ford v. Tirrell, 9

Gray, 401, 69 Am. Dec. 297.

In like manner it is competent to prove that the words in

which a contract is expressed, as respects the particular trade

or business to which it refers, are used in a peculiar sense, and

different from their ordinary import. Jaqua v. Witham, etc.,

Co., 106 Ind. 545 7 N. E. R. 314; Spartali v. Benecke, 10 C.

B. 212.

The evidence, the admission of which is complained of, was

not admitted for the purpose of showing a custom in the tech-

nical sense, but to show the general course and usage of the

business, as it was conducted by Henderson, Parks & Co. and

others, so as to authorize the presumption, in the absence of a

special contract, that the transaction in question was accord-

ing to the usual course of the business to which it referred.

There was evidence tending to show that the defendant had

knowledge of the usage in question, that he had dealt with the

firm of Henderson, Parks & Co., in respect to packing and
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slaughtering hogs before. It was also shown that the usage was

reasonable, and that it had been adopted generally by packing

houses, as the only practical method of conducting the business.

Wliere the only practical method of conducting a business,

such as receiving and storing wheat, and other articles of com-

merce, is to render to each bailor the amount of goods stored,

in kind and quality, it is not a conversion of the goods bailed,

if the bailee treat them according to the known and usual method

of conducting such business. To constitute a conversion, the

bailee's dealing with the property must have been wholly incon-

sistent with the contract under which he had the limited in-

terest. Rice V. Nixon, 97 Ind. 97, 49 Am. Rep. 430; Preston

v. Witherspoon, 109 Ind. 457, 9 N. E. R. 585 ; Pollock Torts, 296.

It was competent therefore in the absence of an agreement to

the contrary, to show that according to the course of business at

their pork-house, Henderson, Parks & Co. did not keep the prod-

uct of each customer's hogs separate, but that they accounted

in kind, quantity and quality to each, according to known, reas-

onable and recognized rules.

The other evidence in respect to the usage, in pursuance of

which certain offal was retained as compensation, was also prop-

erly admitted.

The judgment is affirmed, with costs.
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Barton v. McKelway, 2 Zab. ( 22 N. J.) 165 ; Ford v. Tirrell, 9
G ray, 401 , 69 Am. D c. 297.
I n like manner it is competent to prove that the words in
which a contract is e:xpre sed, s respects the particular tra<le
or business to which it refers, are used in a peculiar sense, and
d ifferent from their ordinary import. Jaqua v. Witham, etc.,
Co., 106 I nd. 545 7 N. E. R. 314 ; Spartali v. Benecke, 10 C.
B. 212.
The evidence, the admission of which is complained of, was
not admitted for the purpose of showing a custom in the tech
nical sense, but to show the general course and usage of the
busine s, as it was conducted by Henderson, ?arks & Co. and
others, so as to authorize the presumption, in the absence of a
special contract, that the transaction i n question was accord
ing to the usual course of the business to which it referred.
There was evidence tending to how that the defendant had
knowledge of the usage i n question, that he had dealt with the
firm of Henderson, Parks & Co., in re pect to p acking and
slaughtering hogs before. It was also hown that the usage was
reasonable, and that it had been adopted g nerally by packing
houses, as the only practical method of conducting the b usiness.
Where the only practical method of conducting a business,
such as receiving and storing wheat, and other artic es o r c om
m erce, is to ren :I.er to each bailor the amount of goods stored,
in kind and quality, it is not a conversion of the O'Oods bail ,
i f the bailee treat them according to the known and usual method
of conducting such bu iness. To constitute a conversion, the
bailee 's dealing with the property must have been wholly incon
sistent with the contract under which he had the limited in
terest. R ice v. Nixon, 97 Ind. 97, 49 Am. Rep. 430 ; Preston
v. Witherspoon, 109 Ind. 457, 9 N. E . R. 585 ; Pollock Torts, 296.
It was competent therefore in the absence of an agreement to
the contrary, to show that according to the course of business at
their pork-house, Henderson, Parks & Co. did not keep the prod
uct of each customer 's hogs separate, but that they accounted
in kind, quantity and qual ity to each, according to known, reas
onable and recognized rules.
The other evidence in respect to the usage, in p ursuance of
which certain offal was retained as compensation, was also prop
erly admitted.
The judgment is affirmed, with costs.
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f^49. SHAW V. EAILROAD CO.,

49.

SHAW V. RAILROAD C O.,

101 XJ. 8. 557. 1879.

Error to the Circuit Court of the United States for the

Eastern District of Pennsylvania.

101 U. S. 557.

1879.

This is an action of replevin brought by the Merchants' Na-

tional Bank of St. Louis, Missouri, against Shaw & Esrey, of

Philadelphia, Pennsylvania, to recover possession of certain cot-

ton, marked "W D I." One hundred and forty-one bales

thereof having been taken possession of by the marshal were

returned to the defendants upon their entering into the proper

bond. On Nov. 11, 1874, Norvell & Co., of St. Louis, sold to

the bank their draft for $11,947.43 on M. Kuhn & Brother, of

Philadelphia, and, as collateral security for the payment thereof

indorsed in blank and delivered to the bank an original bill of

lading for one hundred and seventy bales of cotton that day

shipped to the last-named city. The duplicate bill of lading

was on the same day forwarded to Kuhn & Brother by Norvell

& Co. The Merchants' Bank forwarded the draft, with the bill
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of lading thereto attached, to the Bank of North America. On

November 14, the last-named bank sent the draft — the original

bill of lading still being attached thereto — to Kuhn & Brother

by its messenger for acceptance. The messenger presented the

draft and bill to one of the members of that firm, who accepted

the former, but, without being detected, substituted the dupli-

cate for the original bill of lading.

On the day upon which this transaction occurred, Kuhn &

Brother indorsed the original bill of lading to Miller & Brother,

and received thereon an advance of $8,500. Within a few days

afterwards, the cotton, or rather that portion of it which is

in controversy, was, through the agency of a broker, sold by

sample with the approval of Kuhn & Brother to the defendants,

who were manufacturers at Chester, Pennsylvania. The bill

of lading, having been deposited on the same day with the

North Pennsylvania Railroad Company, at whose depot the

cotton was expected to arrive, it was on its arrival delivered to

the defendants.

The fact that the Bank of North America held the duplicate

instead of the original bill of lading was discovered for the first

time on the 9th of December, by the president of the plaintiff,

who had gone to Philadelphia in consequence of the failure of

Kuhn & Brother and the protest of the draft. Judgment for

plaintiff.
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ERROR to the Circuit Court of the United States for the
Eastern District of Pennsylvania.
This is an action of replevin brought by the Merchants ' Na
tional Bank of St. Louis, Missouri, against Shaw & Esrey, of
Philadelphia, Pennsylvania, to recover possession of certain cot
ton, marked ' ' W D I. ' ' One hundred and forty-one bales
· thereof having been taken possession of by the marshal were
returned to the defendants upon their entering into the proper
bond. On Nov. 1 1 , 1874, Norvell & Co., of St. Louis, sold to
the bank their draft for $11 ,947.43 on M. Kuhn & Brother, of
Philadelphia, and, as collateral security for the payment thereof
indorsed in blank and delivered to the bank an original bill of
lading for one hundred and seventy bales of cotton that day
shipped to the last-named city. The duplicate bill of lading
was on the same day forwarded to Kuhn & Brother by Norvell
& Co. The Merchants ' Bank forwarded the draft, with the bill
of lading thereto attached, to the Bank of North America. On
November 14, the last-named bank sent the draft-the original
bill of lading still being attached thereto-to Kuhn & Brother
by its mess nger for acceptance. The messenger presented the
draft and bill to one of the members of that firm, who accepted
the former, but, without being detected, substituted the dupli
cate for the original bill of lading.
On the day upon which this transaction occurred, Kuhn &
Brother indorsed the original bill of lading to Miller & Brother,
and received thereon an advance of $8,500. Within a few days
afterwards, the cotton, or rather that portion of it which is
i n controversy, was, through the agency of a broker, sold by
sample with the approval of Kuhn & Brother to the defendants,
who were manufacturers at Chester, Pennsylvania. The bill
of lading, havino- been deposited on the same day with the
North Pennsylvania Railroad Company, at whose depot the
cotton was expected to arrive, it was on its arrival delivered to
the defendants.
The fact that the Bank of North America held the duplicate
instead of the original bill of lading was discovered for the first
time on the 9th of December, by the president of the plaintiff,
who had gone to Philadelphia in consequence of the failure o:f
Kuhn & Brother and the protest of the draft. Judgment for
plaintiff.
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Strong, J. The defendants below, now plaintiffs in error,

bought the cotton from Miller & Brother by sample, through a

cotton broker. No bill of lading or other written evidence of

title in their vendors was exhibited to them. Hence, they can

have no other or better title than their vendors had.

The inquiry, therefore, is, what title had Miller & Brother as

against the bank, which confessedly was the owner, and which

is still the owner, unless it has lost its ownership by the fraud-

ulent act of Kuhn & Brother. The cotton was represented by

the bill of lading given to Norvell & Co., at St. Louis, and by

them indorsed to the bank, to secure the payment of an ac-

companying discounted time-draft. That indorsement vested

in the bank the title to the cotton, as well as to the contract.

While it there continued, and during the transit of the cotton

from S. Louis to Philadelphia, the endorsed bill of lading was

stolen by one of the firm of Kuhn & Brother, and by them

indorsed over to Lliller & Brother, for an advance of $8,500.

The jury has found, however, that there was no negligence of
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the bank, or of its agents, in parting with possession of the bill

of lading, and that Miller & Brother knew facts from which

they had reason to believe it was held to secure the payment of

an outstanding draft; in other words, that Kuhn & Brother

were not the lawful owners of it, and had no right to dispose

of it.

It is therefore to be determined whether Miller & Brother,

by taking the bill of lading from Kuhn & Brother under these

circumstances, acquired thereby a good title to the cotton as

against the bank.

In considering this question, it does not appear to us necessary

to inquire whether the effect of the bill of lading in the hands

of Miller & Brother is to be determined by the law of Missouri,

where the bill was given, or by the law of Pennsylvania, where

the cotton was delivered. The statutes of both States enact

that bills of lading shall be negotiable by indorsement and deliv-

ery. The statute of Pennsylvania declares simply, they "shall

be negotiable and may be transferred by indorsement and deliv-

ery;" while that of Missouri enacts that "they shall be negoti-

able by written indorsement thereon and delivery, in the same

manner as bills of exchange and promissory notes." There is

no material difference between these provisions. Both statutes

prescribe the manner of negotiation; i. e., by indorsement and

delivery. Neither undertakes to define the effect of such a

transfer.

We must, therefore, look outside of the statutes to learn what

they mean by declaring such instruments negotiable. What
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STRONG, J.

The defendants below, now plaintiffs in error,
bought the cotton from Miller & Brother by sample, through a
cotton broker. No bill of la9.ing or other written evidence of
title in their vendors was exhibited to them. Hence, they can
have no other or better title than their vendors had.
The inquiry, therefore, is, what title had Miller & Brother as
against the bank, which confessedly was the owner, and which
is still the owner, unless it has lost its ownership by the fraud
ulent act of Kuhn & Brother. The cotton was represented by
the bill of lading given to Norvell & Co., at St. Louis, and by
them indorsed to the bank, to secure the payment of an ac
companying discounted time-draft. That indorsement vested
in the bank the title to the cotton, as well as to the contract.
While it there continued, and during the transit of t.h.e cotton
from S. Louis to Philadelphia, the endorsed bill of lading was
stolen by one of the firm of Kuhn & Brother, and by them
indorsed over to Miller & Brother, for an advance of $8,500.
The jury has found, however, that there was no negligence of
the bank, or of its agents, in parting with possession of the bill
of lading, and that l\Iiller & Brother knew facts from which
they had rea on to believe it was held to secure the payment of
an out tan.ding draft ; in other words, that Kuhn & Broth�r
were not the lawful owners of it, and had no right to dispose
of it.
It i therefore to be determined whether Miller & Brother,
by taking the bill of lading from Kuhn & Brother under these
circum tances, acquired thereby a good title to the cotton as
against the bank.
In con idering this question, it does not appear to us nece sary
to inquire whether the effect of the bill of lading in the hands
of Miller & Brother is to be determined by the law of Mis ouri,
where the bill was given, or by the law of Pennsylvania, where
the cotton was delivered. The statutes of both States enact
that bill s of lading shall be negotiable by indorsement and deliv
ery. The statute of Pennsylvania declares simply, they ' ' shall
be negotiable and may be transferred by indorsement and deliv�
ery ; " while that of Missouri enacts that " they shall be negoti
able by written indor ement thereon and delivery, in t h e same
manner as bills of exchange and promissory note . ' ' There is
no material difference between these p rovisions. Both statutes
pr cribe the manner of negotiation ; i. e., by indorsement and
delivery. Neither undertakes to define the effect of such a
transfer.
We must, therefore, look outside of the statutes to l earn what
they mean by declaring such instruments negotiable. What
1 1'.: tl
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is negotiability? It is a technical term derived from the usage

of merchants and bankers, in transferring, primarily, bills of

exchange and, afterwards, promissory notes. At common law-

no contract was assignable, so as to give to an assignee a right

to enforce it by suit in his own name. To this rule bills of

exchange and promissory notes, payable to order or bearer, have

been admitted exceptions, made such by the adoption of the

law merchant. They may be transferred by indorsement and

delivery, and such a transfer is called negotiation. It is a

mercantile business transaction, and the capability of being thus

transferred, so as to give to the indorsee a right to sue on the

contract in his own name, is what constitutes negotiability. The

term "negotiable" expresses, at least primarily, this mode and

effect of a transfer.

In regard to bills and notes, certain other consequences gen-

erally, though not always, follow. Such as a liability of the

indorser, if demand be duly made of the acceptor or maker,

and seasonable notice of his default be given. So if the indorse-
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pient- be made for value to a bona fide holder, before the matu-

rity of the bill or note, in due course pf. business,, the maker

or acceptor cannot set up against the indorsee any defense which

might have been set up against the payee, had the bill or note re-

mained in his hands.

So, also, if a note or bill of exchange be indorsed in blank, if

payable to order, or if it be payable to bearer, and therefore

negotiable by delivery alone, and then be lost or stolen, a bona

fide purchaser for value paid acquires title to it, even as against

the true owner. This is an exception from the ordinary rule

respecting personal property. But none of these consequences

are necessary attendants or constituents of negotiability, or

negotiation. That may exist without them. A bill or note

past due is negotiable, if it be payable to order, or bearer, but

its indorsement or delivery does not cut off the defences of the

maker or acceptor against it, nor create such a contract as re-

sults from an indorsement before maturity, and it does not give

to the purchaser of a lost or stolen bill the right of the real

owner.

It does not necessarily follow, therefore, that because a statute

has made bills of lading negotiable by indorsement and delivery,

all these consequences of an indorsement and delivery of bills

and notes before maturity ensue or are intended to result from

such negotiation.

Bills of exchange and promissory notes are exceptional in

their character. They are representatives of money, circulating

in the commercial world as evidence of money, "of which any
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is negotiability ? It is a technical term derived from the usage
of merchants and bankers, in transferring, primarily, bills of
exchange and, afterwards, promissory notes. At common law
no contract was assignable, so as to give to an assignee a right
to enforce it by suit in his own name. To this rule bills of
exchange and promi sory notes, payable to order or bearer, have
been admitted exceptions, made such by the adoption of the
law merchant. They may be transferred by indorsement and
delivery, and such a transfer is called negotiation. It is a
mercantile business transaction, and the capability of being thus
transferred, so as to give to the indorsee a right to sue on the
contract in his own name, is what constitutes negotiability. The
term " negotiable " expresses, at least primarily, this mode and
effect of a transfer.
In regard to bills and notes, certai n other consequences gen
erally, though not always, follow. Such as a liability of the
indorser, if demand be duly made of the acceptor or maker,
and seasonable notice of his default be given. So if the indorseent be made for value to a b o na fide holder, before the matu
rity of the b ill or note, in due course of busineBs, the maker
or acceptor cannot set up against the indorsee any defense which
might have been set up against the payee, had the bill or note re
mained i n his hands.
So, also, if a note or bill of exchange be indorsed in blank, i f
payable to order, or if i t b e payable to bearer, and therefore
negotiable by del ivery alone, and then be lost or stolen, a bona
fi,ae purchaser for value paid acquir s title to it, ven as against
the true owner. This is an exception from the ordinary rule
respecting personal p roperty. But none of these consequences
are necessary attendants or constituents of negotiability, or
negotiation. That may exist without them. A bill or note
past due is negotiable, if it be p ayable to order, or bearer, but
its indorsement or delivery does not cut off the defences of the
maker or acceptor against it, nor create such a contract as re
sults from an i ndorsement before maturity, and it does not give
to the purchaser of a lost or stolen bill the right of the real
owner.
It does not necessarily follow, therefore, that because a statute
has made bills of lading negotiable by indorsement and delivery,
all these consequences of an indorsement and delivery of bills
and notes before maturity ensue or are intended to result from
such negotiation.
Bills of exchange and promissory notes are exceptional in
their character. They are representatives of money, circulating
in the commercial world as evidence of money, ' ' of which any
1 65
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person in lawful possession may avail himself to pay debts or

make purchases or make remittances of money from one country

to another, or to remote places in the same country. Hence, as

said by Story, J., it has become a general rule of thp commer-

cial world to hold bills of exchange, as in some sort, sacred

instrument in favor of bona fide holders for a valuable consider-

ation without notice." Without such a holding they could not

perform their peculiar functions. It is for this reason it is held

that if a bill or note, endorsed in blank or payable to bearer,

be lost or stolen, and be purchased from the finder or thief,

without any knowledge of want of ownership in the vendor, the

bona fide purchaser may hold it against the true owner. He

may hold it though he took it negligently, and when there were

suspicious circumstances attending the transfer. Nothing short

of actual or constructive notice that the instrument is not the

property of the i)erson who offers to sell it; that is, nothing_

short of mala fides will defeat his right. The rule is the same

as that which protects the bona fide indorser of a bill or note
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purchased for value from the true owner. The purchaser is not

bound to look beyond the instrument. Goodman v. Harvey, 4

Ad. & E. 870; Goodman v. Simonds, 20 How. 343; Murray v.

Lardner, 2 Wall. 110; Matthews v. Poythress, 4 Ga. 287. The

rule was first applied to the case of a lost bank-note (Miller v.

Kace, 1 Burr. 452), and put upon the ground that the interests

of trade, the usual course of business, and the fact that bank-

notes pass from hand to hand as coin, require it. It was subse-

quently held applicable to merchants' drafts, and in Peacock

V. Rhodes (2 Doug. 633) to bills and notes as coming within

the same reason.

The reason can have no application to the case of a lost or

stolen bill of lading. The function of that instrument is en-

tirely different from that of a bill or note. It is not a repre-

sentative of money, used for transmission of money, or for the

payment of debts or for purchases. It does not pass from hand

to hand as bank-notes or coin. It is a contract for the perform-

ance of a certain duty. True, it is a symbol of ownership of the

goods covered by it, — a representative of those goods. But if the

goods themselves be lost or stolen, no sale of them by the finder

or thief, though to a bojia fide purchaser for value, will divest

the ownership of the person who lost them. Or from whom they

were stolen. Why then should the sale of the symbol or mere

representative of the goods have such an effect? It may be

that the true owner by his negligence or carelessness may have

put it in the power of a finder or thief to occupy ostensibly the

position of a true owner, and his carelessness may estop him
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person in lawful posse sion may avail h imself to pay debts or
make p urchases or make remittances of money from one country
to another, or to remote places in the same country. Hence, a-·
said by Story, J., it has become a general rule of thP commer
cial world to hold bills of exchange, as in some sort, sacred
instrument in favor of bona fide holders for a valuable consider
ation without notice. ' ' Without such a holding they could not
perform th ir peculiar functions. It is for this reason it is held
that if a bill or note, endorsed in blank or payable to bearer,
be lost or tolen, and be purchased from the find r or thief,
without any knowledge of want of ownership in the vendor, the
bona fide purchaser may hold it against the true owner. He
may hold it though he took it negligently, and when there were
suspicious circum tances attending the transfer. Nothing short
of actual or constructive notice that the instrument is not the
property of the per on who offers to ell it · that is, nothin
short of maLa fides will defeat his right. The rule is the same
as that which protects the bona fide indorser of a bill or note
purchased for value from the true owner. The purchaser is not
bound to look beyond the instrument. G oodman v. Harvey, 4
Ad. & E . 870 ; Goodman v. Simonds, 20 How. 343 ; iurray v.
Lardner, 2 \ all. 1 10 ; Iatthews v. Poythre , 4 Ga. 287. The
rule was first applied to the case of a lo t bank-note ( '.Iiller v.
Rae 1 Burr. 452 ) , and put upon the ground that the interests
of trade the u ual cour e of busines and the fact that bank
notes pass from hand to hand as coin, require it. It was subse
quently held applicable to merchant ' drafts, and in Peacock
v. Rhodes (2 Doug. 633) to bill and notes as coming within
the same reason.
The reason can have no application to the ca e of a lost or
stolen bill of lading. The function of that instrument is en
tirely different from that of a bill or note. It is not a repre
sentative of mon y, used for tran mi sion of money, or for the
payment of debts or for purchases. It does not pass from hand
to hand as bank-notes or coin. It is a contract for the perform
ance of a certain duty. True, it is a symbol of ownership of the
goods covered by it,-a representative of those goods. But if the
goods them elves be lost or stolen, no sale of them by the finder

or thief, though to a bona fide purchaser for value, will dive t
the ownership of the person who lost them, or from whom they
were stolen. Why then should the sale of the symbol or mere
representative of the goods have such an effect � It may be
that the true owner by his negligence or carelessness may have
put it in the power of a finder or thief to occupy ostensibly the
position of a true owner, and his carelessness may estop him
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from asserting his right against a purchaser who has been mis-

led to his hurt by that carelessness. But the present is no

such case. It is established by the verdict of the jury that the

bank did not lose its possession of the bill of lading negligently.

There is no estoppel, therefore, against the bank's right.

Bills of lading are regarded as so much cotton, grain, iron,

or other articles of merchandise. The merchandise is very

often sold or pledged by the transfer of the bills which cover

it. They are, in commerce, a very different thing from bills of

exchange and promissory notes, answering a different purpose

and performing different functions. It cannot be, therefore,

that the statute which made them negotiable by indorsement

and delivery, or negotiable in the same manner as bills of ex-

change and promissory notes are negotiable, intended to change

totally their character, put them in all respects on the footing

of instruments which are the representatives of money, and

charge the negotiation of them with all the consequences which

usually attend or follow the negotiation of bills and notes.
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Some of these consequences would be very strange if not im-

possible. Such as the liability of indorsers, the duty of demand

ad diem, notice of non-delivery by the carrier, &c., or the loss

of the owner 's property by the fraudulent assignment of a thief.

If these were intended, surely the statute would have said

something more than merely make them negotiable by indorse-

ment. No statute is to be construed as altering the common

law, farther than its words import. It is not to be construed

as making any innovation upon the common law which it does

not fairly express. Especially is so great an innovation as

would be placing bills of lading on the same footing in all

respects with bills of exchange not to be inferred from words

that can be fully satisfied without it. The law has most care-

fully protected the ownership of personal property, other than

money, against misappropriation by others than the owner, even

when it is out of his possession. This protection would be

largely withdrawn if the misappropriation of its symbol or

representative could avail to defeat the ownership, even when

the person who claims under a misappropriation had reason

to believe that the person from whom he took the property had

no right to it.

We think, therefore, that the rule asserted in Goodman v.

Harvey, Goodman v. Simonds, Murray v. Lardner (supra), and

in Phelan v. Moss (67 Pa. St. 59, 5 Am. R. 402), is not applica-

ble to a stolen bill of lading. At least the purchaser of such a

bill, with reason to believe that his vendor was not the owner of

the bill, or that it was held to secure the payment of an outstand.
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from asserting his right against a purchaser who has been mis
led to his hurt by that carelessness. But the present is no
such case. It is established by the verdict of the j ury that the
bank did not lose its possession of the bill of lading negligently.
There is no estoppel, therefore, against the bank 's right.
Bills of lading are regarded as so much cotton, grain, iron,
or other articles of merchandise. The merchandise is very
often sol d or pledged by the transfer of the bills which cover
it. They are, in commerce, a very different thing from bills of
exchange and promissory notes, answering a different p urpose
and performing different functions. It cannot be, therefore,
that the statute which made them negotiable by indorsement
and delivery, or negotiable in the same manner as bills of ex
change and promissory notes are negotiable, intended to change
totally their character, put them in all respects on the footing
of instruments which are the representatives of money, and
charge the negotiation of them with all the consequences which
usually attend or follow the negotiation of bills and notes.
Some of these consequences would be very trange if not i m
possible. Such as the liability of indorsers, the duty of demand
ad diem, notice of non-deliv ry by the carri r, &c., or the loss
of the owner 's property by the fraudulent assignment of a thief.
If these were intended, sur ly the statute would have said
something more than merely make them negotiable by indorse
ment. No statute is to be con trued as altering the common
law, farther than its words import. It is not to be construed
as making any innovation upon the common law which it does
not fairly express. Especially is so great an innovation as
would be placing bills of lading on the same footing in al l
respects with bills of exchange not to be inferred from words
that can be fully sati fied without it. The law has most care
fully protected the ownership of personal property, other than
money, against m isappropriation by others than · the owner, even
when it is out of his possession. This protection would be
largely withdrawn if the m isappropriation of its symbol or
representative could avai l to defeat the ownership, even when
the p rson who cl aims under a misappropriation had reason
to believe that the p erson from whom he took the property had
no right to it.
We think, therefore, that the rule asserted in Goodman v.
Harvey, Goodman v. Simonds, Murray v. Lardner (siipra ) , and
in Phelan v. 1\tfoss ( 67 Pa. St. 5 9 , 5 Am. R. 402 ) , is not applica
ble to a stolen bill of lading. At least the pµrchaser of such a
bill , with reason to beJieve that his vendor was not the owner of.
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ing draft, is not a bona fide purchaser, and he is not entitled to

hold the merchandise covered by the bill against its true owner.

In th present case there was more than mere negligence on

the part of Miller & Brother, more than mere reason for sus-

picion. There was reason to believe Kuhn & Brother had no

right to negotiate the bill. This falls very little, if any, short

of knowledge. It may fairly be assumed that one who has

reason to believe a fact exists, knows it exists. Certainly, if

he be a reasonable being.

(Omitting some minor considerations.) Judgment affirmed.
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ing draft, is not a bona fide purchaser, and he is not entitled to
hol d the merchandise covered by the bill against its true owner.
I n th present case there was more than mere negligence on
the part of Mil ler & Brother, more than mere reason for sus
p1c10n. There was reason to believe Kuhn & Brother had no
right to negotiate the bill. This falls very little, if any, short
of knowledge. It may fairly be assumed that one who has
reason to believe a fact exists, knows it exists. Certainly, i f
he b e a reasonable being.
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( Omitting some minor considerations. )

Judgment affirmed.

