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112. Duty to exercise good faith. The relation of

partners to each other is one of great confidence and trust,

and the law demands from them the exercise of the highest

integrity and good faith toward each other. Each one is

bound to use the partnership property and exercise his part-

nership powers for the benefit of the firm and not for him-

self alone. Profits made in the course of the partnership

belong to the firm, and one partner will not be permitted

to make gain for himself at the expense of the firm. Secret

commissions made by one partner upon partnership dealings

must be accounted for to the firm, and if one partner takes

advantage of his position to acquire for himself that which

ought to be acquired for the firm, he will be required to

transfer it to the firm. So one partner will not be permitted,

either directly or indirectly, to buy of or for himself or to

sell to or for himself on the partnership account, without
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RIGHTS AiTD DUTIES OF PAETNEBS.

[ 113.

RIGHTS A.ND DUTIES OJ' PARTNEBS.

[§ 113.

the knowledge and consent of the other partners; and in

their dealings with each other, in relation to partnership

matters, each is required to make a full disclosure of all

facts within his knowledge affecting the transaction. This

duty of good faith is intensified when one partner is conduct-

ing the business alone as managing partner. 1

113. Duty not to carry on other business to prejudice

of firm. Partners may agree in their articles or otherwise

that one or more partners may carry on other business, or

be relieved in whole or in part from giving their time and

efforts to the firm business; but in the absence of such an

the knowledge and consent of the other partners; and in
their dealings with each other, in relation to partnership
matters, each is required to make a full disclosure of all
fac~ within his knowledge affecting the transaction. This
duty of good faith is intensified when one partner is conducting the bus~ness alone as managing partner.1

agreement, a partner has no right to give his time, skill or

capital to another business or firm to the prejudice of his

partners. If he clandestinely carries on the same business

1 See Brooks v. Martin (1863), 2 must give the firm the benefit:

Wall (U. S.) 70, and Kimberley v.

Arms (1888), 129 U. S. 512, as to the
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duties of a managing partner. See,

also, Trego v. Hunt (1896), Ap. Caa 7.

See Hodge v. Twitchell (1885), 33

Minn. 389, 23 N. W. Rep. 547, and

Newell v. Cochran (1889), 41 Minn.

374, 43 N. W. Rep. 84, as to secret

commissions made by one partner;

§ 113. Duty not to carry on other business to prejudice
of firm.- Partners may agree in their articles or otherwise
that one or more partners may carry on other business, or
be relieved in whole or in part from giving their time and
efforts to the firm business; but in the absence of such an
agreement, a partner has no right to give his time, skill or
-0apital to another business or firm to the prejudice of his
partners. If he clandestinely carries on the same business

Caldwell y. Davis (1887), 10 Colo.

481, 3 Am. St. Rep. 599, as to the

duty to make full disclosure in

dealings with each other; John-

son's Appeal (1886), 115 Pa. St. 129,

2 Am. St. Rep. 539, and Mitchell v.

Reed (1874), 61 N. Y. 123, 19 Am.

Rep. 252, that if one partner takes

a renewal in his own name of an

existing lease to the firm, it inures

to the benefit of the firm. This

seems to be true even after a disso-

lution of the firm, because the

chance of renewal is a firm asset.

See, also, to the effect that one

partner who buys up a claim

against the firm at a discount

Easton v. Strother (1881), 57 Iowa,

506; that one who buys in property

belonging to the firm, as upon a

sale on execution, must hold for

the firm: Railsback v. Love joy

(1886), 116 111. 442; Roby v. Cole-

hour (1890), 135 111. 300; that insur-

ance of firm property, taken in the

name of one partner, inures to the

firm: Tebbetts v. Dearborn, 74 Me.

892; that one partner cannot apply

firm property to his own uses:

Morrison v. Blodgett (1836), 8 N.

H. 238, 29 Am. Dec. 653; that one

partner cannot through a third

person secretly purchase firm assets

sold on dissolution: Jones v. Dex-

ter (1881), 130 Mass. 380, 39 Am.

1 See Brooks v. Martin (1863), 2
Wall (U.S.) 70, and Kimberley v.
Arms (1888), 129 U.S. 512, as to the
-dutiesofamanagingpartner. See,
also, Tregov. Hunt(1896), Ap. Cas. 7.
See Hodge v. Twitchell (1885), 33
Minn. 389, 23 N. W. Rep. 547, and
Newell v. Cochran (1889), 41 Minn.
374, 43 N. W. Rep. 84.. as to secret
commissions made by one partner;
Caldwell .v. Davis (1887), 10 Colo.
481, 3 Am. St. Rep. 599, as to the
duty to make full disclosure in
dealings with each other; Johnson's Appeal (1886), 115 Pa. St. 129,
2 Am. St. Rep. 539, and Mitchell v.
Reed (1874), 61 N. Y. 123, 19 Am.
Rep. 252, that if one · partner takes
a renewal in his own name of an
ex:IBting lease to the firm, it inures
to the benefit of the firm. This
seems to be true even after a dissolution of the firm, because the
chance of renewal is a firm asset.
See, also, to the effect that one
partner who buys up a claim
against the firm at a discount

must give the firm the benefit:
Easton ·v. Strother (1881), 57 Iowa,
506; that one who buys in property
belonging to the firm, as upon a
sale on execution, must hold for
the firm: Railsback v. Lovejoy
(1886), 116 ill 442; Roby v. Colehour (1890), 135 ill 300; that insurance of firm property, taken in the
name of one partner, inures to the
firm: Tebbetts v. Dearborn, 74 Me.
392; that one partner cannot apply
firm property to his own uses:
Morrison v. Blodgett (1836), 8 N.
H. 238, 29 Am. Dec. 653; that one
partner cannot through a third
personsecretlypurchasefirmassets
sold on dissolution: Jones v. Dexter (1881), 130 Mass. 380, 39 Am.
Rep. 459, and note; that ·one partner cannot avail himself of information acquired as a. partner to
aid him in carrying on another
business in competition with the
firm: Aas v. Benham (1891), 2 Ch.
244; Latta v. Kilbourn (1893), 150
U.S. 524, 37 L. ed. 1169.

Rep. 459, and note; that one part-

ner cannot avail himself of infor-

mation acquired as a partner to

aid him in carrying on another

business in competition with the

firm: Aas v. Benham (1891), 2 Ch.

244; Latta v. Kilbourn (1893), 150

U. S. 524, 37 L. ed. 1169.
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114, 115.] LAW OF PARTNERSHIP.

\ §§ 114, 115.]

LAW OF PARTNERSHIP.

as that of the firm and in competition with it, he may be

compelled to account to the firm for the profits which he

makes, 1 but he will not be compelled to account if the busi-

ness is a different and non-competing one. 2

" If a member enter into a transaction in his own behalf,

which is within the scope of the partnership business," said the

court in one case, " his copartner may insist that it is a fraud

upon him and claim the benefit resulting from it ; yet this is a

right which the partner can alone assert, and it is not avail-

able to third persons for the purpose of fixing a liability

upon the partnership when such claim has not been as-

serted." *

114. Duty to exercise care and skill. It is the duty

of each partner, and he impliedly if not expressly agrees, to

transact the business of the firm with reasonable care, skill,

diligence and economy; and if the firm sustains injury by

reason of his failure to do so, he must bear the loss, 4 though

he will not be liable for a loss caused by honest mistake or
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error of judgment not amounting to gross negligence or ig-

norance.*

as that of the firm and in competition with it, he may be
compelled to account to the firm for the profits which he
makes, 1 but he. will not be compelled to account if the business is a different and non-competing one.2
"If a member enter into a transaction in his own beha1f,
which is within the scope of the partnership business," said the
court in one case, "his copartner may insist that it is a fraud
upon him and claim the benefit resulting from it; yet this is a
right which the partner can alone assert, and it is not available to third persons for the purpose of fixing a liability
upon the partnership when such claim has not been ~
serted." 1

115. Duty to conform to partnership agreements.

It is also the duty of each partner to conform to all of the

agreements, regulations and restrictions imposed by the part-

nership articles, and to confine his acts within the scope and

limits fixed for the partnership business. If, by reason of

his breach of duty in these respects, a loss happens to his

partners, he must indemnify them.

* See Goldsmith v. Eichold (1891), Yetzer v. Applegate (1891), 83

94 Ala. 116, 33 Am. St. Rep. 97; Iowa, 726, 50 N. W. Rep. 66.

Todd v. Rafferty (1878), 80 N. J. Eq. Charlton v. Sloan (1888), 76 Iowa,

254. 288, 41 N. W. Rep. 30a One part-

J Aaa v.Benham(1891),2Ch.244; ner cannot hold the other liable

Latta v. Kilbourn (1893), 150 U. S. when both have been equally neg-

§ 114:. Duty to exercise care and skill.- It is the duty
of each partner, and he impliedly if not expressly agrees, to
transact the business of the firm with reasonable care, skill,
diligence and economy; and if ~he firm sustains injury by
reason of his failure to do so, he must bear the loss,' though
he will not be liable for a loss caused by honest mistake or
error of judgment not amounting ~o gross negligence or ignorance.6

524,37L.ed. 1169; Metcalf e v. Brad- ligent. Insley v. Shire (1895), 64

shaw (1893), 145 111. 124, 33 N. E. Kan. 793, 39 Pac. Rep. 713, 46 Am.

Rep. 1116, 36 Am. St. Rep. 478. St. Rep. 80a

* Lockwood v. Beckwith (1858), 6

Mioh. 168.

§ 115. Duty to conform to partnership agreements.It is also the duty of each partner. to conform to all of the
agreements, regulations and restrictions imposed by the partnership articles, and to confine his acts within the scope and
limits fixed for the partnership business. If, by reason of
his breach of duty in these respects, a loss happens to his
partners, he must indemnify them.
1 See Goldsmith v. Eichold (1891),
'Yetzer v. Applegate (1891), 83
I
94 Ala. 116, 83 Am. St. Rep. 97; Iowa, 726, 50 N. W. Rep. 66.
Todd v. Rafferty (1878), 30 N. J. Eq.
I Charlton v. Sloan (1888), 76 Iowa,
254.
288, 41 N. W. Rep. 303. One part2 Aas v. Benham (1891), 2 Ch. 244; ner cannot hold the other liable
Latta v. Kilbourn (1893)~ ·150 U. S. when both have been equally neg524, 37 L. ed.1169; Metcalfe v. Brad- ligent. Insley v. Shire (1895), M
shaw (1893), 145 Ill. 124, 33 N. E. Kan. 793, 39 Pao. Rep. 718, 45 Am.
Rep. 1116, 36 Am. St. Rep. 478.
St. Rep. 808.
s Lockwood v. Beckwith (1858), 6
Mich. 168.
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filGHTS AND DUTIES OF PARTNERS. [ 116, 117

Thus, where the partners expressly agreed that no one oi

.RIGHTS AND DUTIES OF PARTNERS.

them should sign, accept or indorse negotiable paper except

(§§ 116, 11 '2

for their own legitimate purposes, and one of them used the

firm name for the accommodation of a third person in such

a way that the firm was held liable, the offending partner

was compelled to make good the loss to his partners. 1 And

where one partner who had stipulated to render certain serv-

ices for the firm refused without reasonable cause to do so,

it was held that he was answerable to his partners for the

value of the services. 2

116. Duty of partners to keep accounts. It is the

right of every partner to have true and proper accounts kept

of the partnership transactions, and to have these accounts,

at all reasonable times, open to his inspection at the place

of business. The general duty of keeping the accounts may,

by the articles, be devolved upon one partner, or upon a

clerk; but even in such a case, as well as when there is no

agreement, it is the duty of each partner to make and keep,
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or enable such partner or clerk to keep, correct accounts of

Thus, where the partners expressly agreed that no one oi
them should sign, accept or indorse negotiable paper except
for their own legitimate purposes, and one of them used ·the
firm name for the· accommodation of a third person in such
a way that the firm was held liable, the offending partner
was compelled to make good the loss to his partners. 1 And
where one partner who had stipulated to render pertain services for the firm refused without reasonable cause to do so,
it was held that he was answerable to his partners for the
value of the services.2

his transactions. Where a partner fails in his duty in this

regard, every reasonable presumption will be made against

him upon the final accounting. 8

117. Duty to consult with each other. In every im-

portant exigency in the partnership affairs, where one part-

ner is about to 1 act, he should consult with his partners un-

less the circumstances are such as to prevent or excuse him

from so doing. Thus, where one partner, without consulting

his copartner whose knowledge of the subject would have

rendered the purchase unnecessary bought in for a large

i Murphy v. Crafts (1858), 13 La. Clagett (1877), 48 McL 223; Pierce

Ann. 519, 71 Am. Dec. 5ia v. Scott (1861), 37 Ark 308; Pom0-

* Marsh's Appeal (1871), 69 Pa. St roy v. Benton (1882), 77 Mo. 64;

80, 8 Am. Rep. 206. Diamond v. Henderson (1879), 47

See Kelly v. Qreenleaf (1843), 3 Wis. 172; Knapp v. Edwards (1883),

Story (U. & a C.), 105; Webb v. 57 Wis. 19L

Fordyce (1880), 55 Iowa, 11; Hall v.
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§ 116. Duty of partners to keep accounts.- It is the
right of every partner to have true and proper accounts kept
of the partnership transactions, and to have these accounts,
at all reasonable times, open to his inspection at the place
of business. The general duty of keeping the accounts may,
by the articles, be devolved upon one partner, or upon a
clerk; but even in such a case, as well as when there is ·no
agreement, it is the duty of each partner to make and keep, or enable such partner or clerk to keep, correct accounts of
his transactions. Where a partner fails in his duty in this
regard, every reasonable presumption will be made against
him upon the final accounting.3

§ 117. Duty to consult with each other.- In every important exigency in the partnership affairs, where one partner is about to·act, he should consult with his partners unless the circumstances are such as to prevent or excuse him
from so doing. Thus, where one partner, without consulting
his copartner-whose knowledge of the subject would have
rendered the purchase unnecessary- bought in for a, large
1 Murphy

v. Crafts (1858), 18 La. Clagett (1877), 48 Md. 223; Pierce
Ann. 519, 71 Am. Dec. 519.
v. Scott (1861), 37 Ark. 308; Pom,e1 Marsh's Appeal (1871), 69 Pa. St. roy v. Benton (1882), 77 Mo. 64;
80, 8 Am. Rep. 206.
Diamond v. Henderson (1879), 47
· •See Kelly v. Greenleaf (1843), 3 ·wis.172; Knapp v. Edwards (1883),
Story (U. S. C. C.), 105; Webb v. 57 Wis. 191.
Fordyce (1880), 55 Iowa, 11; Hall v.
87

118, 119.] LAW OF PARTNERSHIP.

§§ 118, 119.]

LAW OF PARTNERSHIP.

sum an apparent but really unfounded claim against the firm

real estate, it was held that his act was gross negligence and

that he could not require his copartner to contribute to the

expense of the purchase. 1

118. Right of each partner to share in management

of the business. Unless they have agreed otherwise, it is

the right of each partner to take an equal part in the trans-

sum an apparent but really unfounded claim against the firm
real estat e, it w~ held that his act was gross negligence and
that he could not require his copartner to contribute to the
expense of the purc~ase. 1

action of the firm's business. Each has an equal right to

information about its business and projects, to have free ac-

cess to its books and accounts, and to participate generally

in the conduct of its affairs. " Although one may have an

interest only in the profits and not in the capital," said the

court in one case, 2 his right to participation is the same be-

cause " his rights are involved in the proper conduct of the

affairs of the firm, so that profits may be made."

119. Right of partner to extra compensation. In

the absence of special agreement, a partner is not entitled

to compensation for his services for the partnership, but

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

must be content with his share of the profits, if any. 1 It

makes no difference that his services are more valuable than

those of any other partner, or that he performs a greater

portion of the duties than any other. 4 Nor does the fact

that one partner is disabled by sickness from rendering any

service give another partner, who performs it all, a claim

for compensation, for such sickness is one of the risks inci-

§ 118. Right of each partner to share in management
of the business.- Unless they have agreed otherwise, it is
the right of each partner to take an equal part in the transaction of the firm's business. Each has an equal right to
information about its business and projects, to have free ao.
cess to its books and accounts, and to participate generally
in the conduct of its affairs. ''Although one may have an
interest only in the profits and not in the capital," said the
court in one case,2 his right to participation is the same b&
cause "his rights are involved in the proper conduct of the
affairs of the firm, so that profi~s may be made."

dent to the relation. 8 Even where one partner winds up

the business of the firm, he is not ordinarily entitled to extra

compensation ; 8 though he has been held to be entitled to it

1 Yorks v. Tozer (1894), 59 Minn. Peacock (1884), 109 I1L94; Redfield

78, 60 N. W. Rep. 846, 28 L. R A. 86. v. Gleason (1888), 61 Vt 220, 15 Am.

Katz v. Brewington (1889), 71 SL Rep. 889.

Md. 79, 20 AtL Rep. 139. Burgess v. Badger (1888), 124 111.

Major v. Todd (1890), 84 Mich. 85, 288.

47 N. W. Rep. 841 ; Godfrey v. White 8 Heath v. Waters (1879), 40 Mich.

(1880), 43 Mich. 171, 5 N. W. Rep. 457.

243; Hyre v. Lambert (1892), 37 W. Barry v. Jones (1872), 11 Heiak.

Va. 26, 16 S. E. Rep. 446; Ligare v. (Term.) 206, 27 Am. Rep. 74&

88

§.119. Right of partner to extra compensation.- In
the absence of special agreement, a partner is not entitled
to compensation for his services for the partnership, but
must be content with his share of the profits, if any.1 It
makes no difference that his services are more valuable than
those of any other partner, or that he performs a greater
portion of the duties than any other.' Nor does the fact
that one partner is disabled by sickness from rendering any
service give another partner, who performs it all, a claim
for compensation, for such sickness is one of the risks incident to the relation.6 Even where one partner winds up
the business of the firm, he is not ordinarily entitled to extra
compensation; 6 though he has been held to be entitled to it
1 Y orks

v. Tozer (1894), 59 Minn.
78, 60 N. W . Rep. 846,, 28 L. R. A. 86.
! Katz v. Brewington (1889), 71
Md. 79, 20 Atl Rep. 139.
aMajor v. Todd (1890), 84 Mich. 85,
(7 N. W. Rep. 841; Godfreyv. White
(1880), 43 Mich. 171, 6 N. W. Rep.
243; Hyre v. Lambert (1892), 37 W.
Va. 26, 16 S. E. Rep. 446; Ligare v.

Peacock (1884), 109 Ill 94; Redfield
v. Gleason (1888), 61Vt.220, 15 Am.
St. Rep. 889. .
•Burgess v. Badger (1888), 124 Ill
288.
6 Heath v. Waters (1879), 40 Mich.
457~
.
6 Barry v. Jones (1872), 11 Heiak.
(Te~) 206, 27 Am. Rep. 742.
88
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EIGHTS AND DUTIES OF PARTNEBS. [ 120.

where, after dissolution by death, he carries on the business

.RIGHTS AND DUTIES OF PARTNERS.

[§ 120.

successfully with the consent of those interested, until it

could be wound up. 1

If one partner is thus ordinarily not entitled to extra com-

pensation for his services, it is all the more clear that he

will not be so entitled where he has wrongfully excluded his

partner from participation in the business. 2

120. Same subject May be agreement to pay it.

But there may be an agreement to pay a partner for his

services as such, and this agreement may be express or im-

plied. "Where it can be fairly and justly implied," said

the court in one case,* " from the course of dealing between

the partners, or from circumstances of equivalent force, that

where, after dissolution by death, he carries on the business
successfully with· the consent of those interested, until it
could be wound up. 1
If one partner is thu'3 ordinarily not entitled to extra compensation for his services, it is all the more clear that he
will not be so entitled where he has wrongfully excluded his
partner from participation in the business.2

one partner is to be compensated for his services, his claim

will be sustained." It has been so implied, for example,

where one partner gave his whole time to strangers for a

salary which he retained, leaving the claimant partner to

manage the firm business alone. 4 It has been implied also

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

from the acquiescence and course of dealing of the part-

ners.*

Where one partner is expressly to be paid in considera-

tion of extra services, he will not be entitled to pay if such

services are not rendered, even though he was disabled by

illness.'

1 Robinson v. Simmons (1888), 146 T. McClintook (1887), 50 Ark. 193;

Mass. 167, 15 N. E, Rep. 558, 4 Am. Lassiter v. Jackman (1882), 88 Ind.

St. Rep. 299; Zell's Appeal (1889), 11&

126 Pa. St. 742. Winchester v. Glazier (1890), 152

2 Hannaman v. Karrick (1893), Mass. 316, 25 N. E. Rep. 728, 9 L. R.

9 Utah, 236, 33 Pac. Rep. 1039. A. 424. As to validity of subse-

* Emerson v. Durand (1885), 64 quent promise to pay in considera-

Wis. Ill, 54 Am. Rep. 593. tion of past extra services, see

Emerson v. Durand (1885), 64 Gray v. Hamil (1889), 82 Ga. 375,

Wis. Ill, 54 Am. Rep. 593; Morris 6 L. R A. 72.

v. Griffin (1891), 83 Iowa, 827, 49 N. Kinney v. Maher (1892), 156

W. Rep. 846. See, also, Askew v. Mass. 252, 30 N. E. Rep. 818.

Springer (1884), 111 111. 662; Weeks

89

§ 120. Same subject - May be agreement to pay it.But there may be an agreement to pay a partner for his
services as such, and this agreement may be express or implied. "Where it can be fairly and justly implied," said
the court in one case,1 "from the course of dealing between
the partners, or from circumstances of equivalent force, that
one partner is to be compensated for his services, his claim
will be sustained." It has been so implied, for example,
where ~ne partner gave his whole time to strangers for a
salary which he retained, leaving the claimant partner to
manage the firm business alone.' It has been implied also
from the acquiescence and course of dealing of the partners. •
Where one partner is expressly to ~e paid in consideration of extra services, he will not be entitled to pay if such
services are not rendered, even though he was disabled by
illness.•
1 Robinson v. Simmons (1888), 146
Mass. 167, 15 N. E. Rep. 558, 4 Am.
St. Rep. 299; Zell's Appeal (1889),
126 Pa. St. 742.
2 Hanna man v. Karrick (1893),
9 Utah, 236, 33 Pac. Rep. 1039.
8Emerson v. Durand (1885), 64
Wis. 111, 54 Am. Rep. 593.
'Emerson v. Durand (1885), 64
Wis. 111, 54 Am. Rep. 593; Morris
v. Griffin (1891), 83 Iowa, 827, 49 N.
W. Rep. 846. See, also, Askew v.
Springer (1884), 111 Ill 662; Weeks

v. McClintock (1887), 50 Ark. 193;
Lassiter v. Jackman (1882), 88 Ind. ·
118.
II Winchester v. Glazier (1890), 152
Mass. 316, 25 N. E. Rep. 728, 9 L. R.
A. 424. As to validity of subsequent promise to pay in consideration of past extra services, see
Gray v. Hamil (1889), 82 Ga. 375,
6 L. R. A. 72.
6 Kinney v. Maher (1892), 156
Mass. 252, 30 N. E. Rep. 818.

89

§§ 121-123.) .

LAW OF PARTNERSHIP.

121-123.] . LA.W OF PARTNEB8HIP.

121. Bight of partner to interest on money advanced.

A partner who advances money for partnership purposes is

usually held to be not entitled to interest upon it, unless

there has been an agreement express or implied to pay in-

terest, though by some authorities it is allowed. 1 Mercan-

tile usage, however, and the course of dealing between the

partners may be sufficient to sustain an implication of a

promise to pay interest. " Slight circumstances," said the

court in one case, 2 " may be sufficient to show such an un-

dertaking."

122. Eight of partners to have partnership property

applied to partnership debts. It is the right of each part-

ner to have the partnership property applied to the payment

of the partnership debts, and for the enforcement and pro-

tection of this right he is often said to have a lien upon or

equity in the property.

§ 121. Right of partner to interest on money advanced.
A partner who advances money for partnership purposes is
usually held to be not entitled to interest upon it, unless
there has been an agreement express or implied to pay interest, though by some authorities it is allowed.1 Mercantile usage, however, and the course of dealing between the
partners may be sufficient to sustain an implication of a
promise to . pay interest. "Slight circumstances," said the
court in one case,2 "may be sufficient to show such an undertaking."

Whether the right or equity of the partners is strictly to

be deemed a lien, as it is so often called, is perhaps open to
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question, though the name cannot be regarded as of great

importance while the right itself, by whatever name it may

be called, is clearly settled both in reason and authority.* .

Out of this right grow two rules of much importance:

123. Partner cannot apply partnership property

to his own uses. First. One partner cannot, without the

consent of the other, apply the partnership property to his

own uses or to his own debts, and of this the parties who

deal with him must take notice at their peril.

One partner, therefore, without the express or implied

consent of his copartners, cannot pledge, mortgage or assign

partnership property in security or payment of his own

debts; he cannot apply partnership funds in satisfaction of

his own obligations; he cannot use the firm's name or credit

i See Prentice v. Elliott (1883), 73 Winchester v. Glazier (1890), 152

Ga. 154; Baker v. Mayo (1880), 129 Mass. 316, 85 N. K Rep, 728, 9 I* R

Mass. 517; Whitcomb v. Converse A. 424.

(1875), 119 Mass. 38, 20 Am. Rep. 311. See post, ch. XVHL
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§ 122. Right of partners to have partnership property
applied to partnership debts.- It is the right of each partner to have the partnership property applied to the payment
of the partnership debts, and for the enforcement and protection of this right he is often said to have a lien upon or
~quity in the property.
Whether the right or equity of the partners is strictly to
be deemed a lien, as it is so often called, is perhaps open to
question, though the name cannot be regarded as of great
importance while the right itself, by whatever name it may
be called, is clearly settled both in reason and authority.' .
Out of this right grow two rules of much importance:
§ 123. - - Partner cannot apply partnership property
to his own nses.-First. One partner cannot, ·without the
consent of the other, apply the p~rtnership property to his
own uses or to his own debts, and of this the parties who
deal with him must take notice at their peril.
. One partner, therefore, without the express or implied
consent of his copartners, cannot pledge, mortgage or assign
partnership property in security or payment of his own
debts; he cannot .apply partnership funds :In satisfaction of
his own obligations; he cannot use the fh;m's name or credit
1 See Prentice v. EUiott (1883), 72
t Winchester v. Glazier (1890), 152
Ga. 154; Baker v. Mayo (1880), 129 Mass. 316, 25 N. E. Rep. 728, 9 L. R.
Mass. 517; Whitcomb v. Converse A. 424..
(1875), 119 Mass. 38, 20 Am. Rep. 311.
I See post, ch. XVllL
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EIGHTS AND DUTIES OF PABTNERS. [ 124.

RIGHTS A.ND DUTIES OJ' PARTNERS.

on his private account ; he cannot set off a private account

[§ 124.

against a debt due the firm : in all these and similar cases

the firm is not bound, and the firm's property, funds or cred-

its may be recovered unless the other party is in a situation

to claim the protection afforded to a bona fide holder for

value and without notice. 1

The right of one partner to make such an application of

the partnership assets with the previous consent or subse-

quent ratification of the other partners is clear enough,

where the claims of the partnership creditors are not

thereby impaired. "Whether it can be done with such con-

sent at the expense of the partnership creditors depends

upon other considerations, similar to those involved in the

following section, and hereafter more fully to be examined.

124. Claims of partnership creditors based on

rights of partners. Secondly. Upon dissolution of the

partnership and a division of its assets by the court, this

right will be enforced, based upon the presumption that such
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is the wish of each partner, and the partnership creditors

will be given a preference in the partnership assets over the

individual creditors of the partners. The rule is sometimes

stated, as will be more fully seen hereafter, 2 that the part-

nership creditors have a lien upon, and an absolute right to

priority of payment out of, the partnership property; but

on his private account; he cannot set off a private account
against a debt due the firm: in all these and similar cases
the firm is not bound, and the firm's property, funds or credits may be recovered unless the other party is in a situation
to claim the protection afforded to a bona fide holder for
· value and without notice. 1
The right of one partner to make such an application of
the partnership assets with the previous. consent or subse- ·
quent ratification of the other partners is clear enough,
where the claims of the partnership creditors are not
thereby impaired. Whether it can be done with such· consent at the expense of the partnership creditors depends
upon other considerations, similar to those involved in the
following section, and hereafter more fully to be examined.

the weight of modern authority is to the effect that their

rights are based upon this right of each partner to have the

firm property applied to the partnership debts.' As is said

1 See Davies v. Atkinson (1888), N. E. Rep. 776; Rogers v. Betterton

124 I1L 474, 16 N. E. Rep. 899, 7 Am. (1894), 93 Tenn. 630, 27 S. W. Rep.

St. Rep. 373 and note; Cannon v. 1017; Co wen v. Hardware Co.

Lindsay (1887), 85 Ala. 198, 3 So. (1892), 95 Ala. 324, 11 So. Rep. 195.

Rep. 676, 7 Am. St. Rep. 38; Jan- 2 See post, ch. XVIIL

ney v. Springer (1889), 78 Iowa, 617, 'See Winslow v. Wallace (1888),

43 N. W. Rep. 461, 16 Am. St Rep. 116 Ind. 324, 17 N. E. Rep. 923;

460; Farwell v. St Paul Trust Co. Purple v. Farrington (1889), 119

(1891), 45 Minn. 495, 48 N. W. Rep. Ind. 164, 4 L, R. A. 535, 21 N. E.

326, 22 Am. St Rep. 742; Bruckett Rep. 543; Ellison v. Lucas (1891),

v. Downs (1895), 163 Mass. 70, 39 87 Ga. 234, 27 Am. St Rep. 243, 13
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§ 124:. - - Claims of partnership creditors based on
rights of partners.- &cond"/;y. Upon dissolution of the
partner~hip and a. division of its assets by the court, this
right will be enforced, based .upon the presumption that such
is the wish of each partner, and the partnership creditors
will be given a preference in the partnership assets over the
individual creditors of the pa.rtners. The rule is sometimes
stated, as will be more fully seen hereafter,2 that the partnership cred~tors have a lien upon, and an absolute right to
priority of payment out of, the partnership pr<?pe.rty; but
the · weight of modern authority is to the effect that tJ:~eir
rights are based upon this right of each 'partner to have the
firm propel'.ty applied to the partnership debts.1 As is said
See Davies v. Atkinson (1888), N. E. Rep. 776; Rogers v. Betterton
124 ill 474, 16 N. E. Rep. 899, 7 Am. (1894), 93 Tenn. .630, 27 S. W. Rep.
St. Rep. 373 and note; Cannon v. 1017; Cowen v. Hardware Co.
Lindsay (1887), 85 Ala. ·198, 3 So. (1892), 95 4-la. 324, 11 So. Rep. 195.
Rep. 676, 7 Am. St. Rep. 38; Jan2 See post, ch. XVIIL
ney v. Springer (1889), 78 Iowa, 617,
•See Winslow v. Wallace (1888),
· 43 N. W. Rep. 461, 16 Am. St. Rep. 116 Ind. 324, 17 N. E. Rep. 923;
460; Farwell v. St. Paul Trust Co. Purpl~ v. Farrington (1889), 119
(1891), 45 Minn. 495, 48 N. W. Rep. Ind. 164, 4 L. R. A. 535, 21 N. E.
326,. 22 Am. St. Rep. 742; ~ruckett Rep. 543; Ellison v. Lucas (1891),
v. Downs (1895), 163 Mass. 70, 39 87 Ga. 224, 27 Am. St. Rep. 242, 18
91
I

·§ 125.]

LAW OF P .A.RTNE.RSHIP•

125.] LAW OF PABTNEBSHIP.

in one case: "The rule that obtains in the distribution oi

the estates of partners, and under which partnership cred-

itors are entitled to priority of payment out of the part-

nership assets, is an equitable doctrine, for the benefit and

protection of the partners respectively. Partnership cred-

itors have no lien upon partnership property. Their right

to priority of payment out of the partnership assets over

the individual creditors is always worked out through the

lien of the partners."

125. Partner's right to contribution and indemnitj

from copartners. As will be seen hereafter, 1 the obliga-

tion of those debts and liabilities which are binding upon

the firm is the joint obligation of all the partners and not

the several obligation of any of them ; they should therefore

.. in one case: "The rule that obtains in the distribution ot
the estates of partners, and under which partnership creditors are entitled to priority of payment out of the par~
nershlp assets, is an equitable doctrine, for the benefit and
protection of the partners respectively. Partnership creditors have no lien upon partnership property. Their right
to priority of payment out of the partnership assets over
the individual creditors is always worked out through the
lien of the partners."

be borne by all the partners and not by one alone. It re-

sults, then, that if one partner pays or is compelled to bear

more than his just share of such debts and liabilities, he is

entitled to demand that his copartners shall, for his relief,
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contribute their due proportion thereof. 2

So if, in the conduct of the partnership affairs, one part-

ner is called upon to advance money for partnership pur-

poses, or fairly and in good faith incurs an obligation on the

firm account, he is entitled to reimbursement from the firm

for his outlay, and to be indemnified by the firm against

such obligation. 1

The partner's right to reimbursement or indemnity, how-

ever, will not arise if the demand, with respect of which he

claims it, was one which by agreement he was to bear alone,

8. E. Rep. 445; Reyburn v. Mitch- Rep. 812; Carver Machine Co. v.

ell (1891), 106 Mo. 365, 27 Am. St. Bannon (1887), 85 Tenn. 712, 4 Am.

Rep. 350, 16 S. W. Rep. 592; Gold- St. Rep. 803, 4 S. W. Rep. 33L

smith v. Eichold Bros. (1891), 94 1 See post, 209.

Ala. 116, 33 Am. St. Rep. 97, 10 So. See Forbes v. Webster (1829), 2

Rep. 80; Arnold v.Hagerinan (1888), Vt 58; Lyons v. Murray (1888), 95

45 N. J. Eq. 186, 14 Am. St. Rep. Mo. 23, 8 S. W. Rep. 170, 6 Am. St.

712, 17 AtL Rep. 93; Hundley v. Rep. 17.

Farris (1890), 103 Ma 78, 23 Am. St. See Wheeler v. Arnold (1874),

Rep. 863, 12 U R. A. 254, 15 S. W. 30 Mich. 304
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§ 125. Partner's right to contribution and indemnit1
·from copartners.-As will be seen hereafter,1 the obligation of those debts and liabilities which are binding upon
the firm is the joint obligation of all the partners and not
the several obligation of any of them; they should therefore
be borne by all the partners and not by one alone. It results, then, that if one partner pays or is compelled to bear
more than his just share of such debts and liabilities, he is
entitled to demand that his copartners shall, for his relief,
contribute their due proportion thereof.2
So if, in the conduct of the partn~rship affairs, one partner is called upon to advance money for partnership purposes, or fairly and in good faith incurs an obligation on the
firm a'ccount, he is entitled to reimbursement from the firm
for his outlay, and to be indemnified by the firm against
such obligation.•
The partner's right to reimbursement or indemnity, however, will not arise if the demand, with respect of which he
claims it, was one which by agreement he was to bear alone,
S. E. R ep. 445; Reyburn v. Mitchell (1891), 106 Mo. 365, 27 Am. St.
Rep. 350, 16 S. W. R ep. 592; Goldsmith v. Eichold Bros. (1891), 94
Ala. 116J 33 Am. St. Rep. 97, 10 So.
Rep. 80; Arnold v.Hagerman (1888),
45 N. J. Eq. 186, 14 Am. St. Rep.
712, 17 AtL Rep. 93; Hundley v.
Farris (1890), 103 Mo. 78, 23 Arp. St.
Rep. 863, 12 L. R. A. 254, 15 S. W.

Rep. 812; Carver Machine Co. v.
Bannon (1887), 85 Tenn. 712, 4 Am.
St. Rep. 803, 4 S. W. Rep. 331.
1 See post, § 209.
·
zSee Forbes v. Webster (1829), 2
Vt. 58; Lyons v. Murray (1888), 95
Mo. 23, 8 S. W. Rep. 170, 6 Am. St.
Rep. 17.
3 See Wheeler v. Arnold (1874),
30 Mich. 804.
92
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EIGHTS AND DUTIES OF PARTNERS. [ 126, 127.

or if it was not fairly and in good faith incurred, or if the

RIGHTS AND DUTilllS OF PARTNERS.

(§§ 126, 121.,

necessity for it arose only through his own negligence, bad

faith or breach of duty. 1

126. On illegal transactions. "There is a say-

ing," remarks Mr. Justice Lindley, 2 " that there is no contri-

bution amongst wrong-doers; but this doctrine is certainly

inapplicable to partners in the general form in which it is

or if it was not fairly and in good faith incurred, or if the-.
necessity for it arose only through his own negligence, bad~
faith or breach of duty.1

enunciated. It is true that, if a partnership is itself illegal,

no member of it can, in respect of any transaction tainted

with the illegality which infects the firm, obtain relief

against any other member; but there is no authority for

saying that if one of the members of a firm sustains a loss

owing to some illegal act not attributable to him, but yet

imputable to the firm, such loss must be borne entirely by

him, and that he is not entitled to contribution in respect

thereof from the other partners. The claim of a partner to

contribution from his copartners in respect of a partnership

transaction cannot be defeated on the ground of illegality
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unless the partnership is itself an illegal partnership; or

unless the act relied on as the basis of tho claim is not only

illegal, but has been committed by the partner seeking con-

tribution when he knew or ought to have known of its ille-

gality. In any of these cases he can obtain no assistance

against his copartners, and must abide the consequences of

his own wilful breach of the law. 8 . . . But if the part-

nership is not itself illegal, and if the partner claiming con-

tribution has not himself been personally guilty of a breach

of the law, his claim will prevail, although the loss in re-

spect of which it is made may have arisen from an unlawful

act."

127. HOTT enforced. "Whether one partner has

really paid more than his just proportion on the partnership

1 See McFadden v. Leeka (1891), * Quoted with approval in Smith

48 Ohio St. 513, 28 N. E. Rep. 874. v. Ayrault (1888), 71 Mich. 475, 39

1 Lindley on Partnership (Ew- N. W. Rep. 724, 1 L. R. A. 311.

ell's 3d ed.), 37a

§ 126. - · On illegal transactions.-" There is a say-ing," remarks Mr. Justice Lindley,2 "that there is no contri-bution amongst wrong-doers; · but this doctrine is certainly inapplicable to partners in the general form in which it is,
enunciated. It is true that, if a partnership is itself illegal, .
no member of it can, in respect of any transaction tainted
with the illegality which infects the firm, obtain relief·
against any other member; but there is no authority for ·
saying that if one of the members of a firm sustains a loss. ,
owing to some illegal act not attributable to him, but yet-.
imputable to the firm, such loss must be borne entirely by
him, and that he is not entitled to contribution in respect·
thereof from the other partners. The claim of a partner to contribution from his copartners in respect of a partnership ·,
transaction cannot be defeated on. the ground of illegality
unless the partnership is itself an illegal partnership; orunless the act relied on as the basis of the claim is not only
illegal, but has been committed .by the partner seeking con- tribution when he knew or ought to have known of its illegality. In any of these cases he can obtain no assistance •
against his copartners, and must abide the consequences .of·
his own wilful breach of the law. 3 • • .• But if the partnership is not itself illegal, and if the partner claiming contribution has not hims.elf "been personally guilty of a breach.,
of the law, his claim will prevail, although the loss in r&spect of which it is made may have arisen from an unlawful .
act."
§ 127. - - How enforced.- Whether one partner has
-really paid more than his just proportion on the partnership··
1 See McFadden v. Leeka (1891), ·
I Quoted with approval in Smith
48 Ohio St. 513, 28 N. E. Rep. 874.
v. Ayrault (1888), 71 Mich. 475, 39 ·.
11 Lindley on Partnership (Ew- N. W. Rep. 724, 1 L. R. A. 31L
ell's 2d ed.), 378.

§ 127.]

LA.W OF PABTNEBSHIP.

127.] LAW OF PARTNERSHIP.

account is often, if not usually, a question requiring some in-

vestigation of the whole partnership accounts to determine.

If he has done so upon one occasion, it may be that his co-

partner upon some other occasion has paid as much or more

under similar circumstances for which he also has a claim

against the firm; and how the final balance will stand may be

a matter of some uncertainty, which it will require a general

accounting to make clear. As will be seen in the succeeding

chapter, courts of law are not usually an appropriate forum

for taking such an account, and the parties are required to

go into a court of equity. The result, therefore, is, that a

partner's claim for contribution or reimbursement is usually

one to be enforced only in a court of equity. 1 It is not, how-

ever, always so. The claim may arise in respect of some

isolated transaction ; it may be that the other partner has

recognized its validity and expressly promised to pay his

share ; 2 it may be that the demand did not arise until after

an accounting or a dissolution and accounting: 1 in these
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and like cases, as will be seen in the succeeding chapter, the

objection to legal proceeding may be removed, and a court

of law rather than of equity may take jurisdiction.

1 See Lawrence v. Clark (1840), 9 * See Logan v. Trayser (1890), 77

Dana (Ky.), 257, 35 Am. Dec. 133; Wis. 579, 46 N. W. Rep. 877; Sears

Kennedy v. McFaddon (1811). 3 H. v. Starbird (1889), 78 CaL 225, 20

& J. (Md.) 194, 5 Am. Dec, 434. Pac. Rep. 547.

*Seepost, 139, 140.
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account is often, if not usually, a question requiring some in·
vestigation of the whole partnership accounts to determine.
If he has done so upon one occasion, it may be that his copartner upon som.e other occasion has paid as much or more
under similar circumstances for which he also has a claim
against the firm; and how the final balance will stand may be
a matter of some uncertainty, which it will require a general
accounting to make clear. As will be seen in the succeeding
chapter, courts of law are not usually an appropriate forum
for taking such an account, and the parties are required to
go into a court of equity. The result, therefore, is, that a
partner's claim for contribution or reimbursement is usually
one to be enforced only in a court of equity.1 It is not, however, always so. The claim ~ay arise in respect of some
isolated transaction; it may be that the other partner has
recognized its validity and expressly promised to pay his
share; 2 it may be that the demand did not arise until after
an accounting or a dissolution and accounting: 1 in these
and like cases, as will be seen in the succeeding chapter, the
objection to legal proceeding may be removed, and a court
of law rather than of equity may take jurisdiction.
1 See Lawrence v. Clark (1840), 9
a See Logan v. Trayser (1890), 77
Dana (Ky.), 257, 35 Am. Dec. 133; Wis. 579, 46 N. W. Rep. 877; Sears
Kennedy v. McFaddon (1811), 3 H. v. Starbird (1889), 78 Cal 225, 20
& J. (Md.} 194, o Am. Dec. 434.
Pac. Rep. 547.
ISee post, §§ 139, 140.
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