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A Signal or a Silo? Title VII's Unexpected
Hegemony

Sophia Z. Lee

In February 1976, the National Labor Relations Board (NLRB or Board)
held hearings on whether to continue denying its services to unions that
discriminated on the basis of race or sex. 1 Board members, like administrators at a number of the major federal regulatory agencies, had understood the 1964 enactment of Title VII to empower them to adopt its
equal employment mission as their own. The Board's greatest champion of this effort, Member Howard Jenkins Jr., believed the Board was
uniquely situated to provide "meaningful answers to the interrelated
problems of race relations and industrial relations."2 But after twelve
years of expanding the scope of the Board's antidiscrimination policies,
its members had doubts. Rather than harmonizing civil and labor rights
as jenkins had hoped, these policies, members feared, were undermining the right to collective action that the Board was designed to protect.3
The Board's 1976 hearing only exacerbated these concerns. Attorneys
for the AFL-CIO warned that employers ''seek to defeat organization
through any weapon put at hand," and the Board's policies were a
weapon whose "one cutting edge directed at the 'right to selforganization."'4 That employers were the only parties urging the Board
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to more fully import Title VII standards confirmed the labor lawyers'
concern. 5
For scholars attuned to labor and civil rights, as for the Board members convening that 1976 hearing, Title Vll has had a mixed legacy. On
the one hand, as historian Nancy MacLean has demonstrated, Title VII
transformed the workplace, not only opening jobs but also empowering
workers and forging new political coalitions among women and communities of color. 6 Labor scholar Benjamin Sachs has noted ways that
Title VII facilitates collective action today at a time when traditional
labor law is "ossified."7 Others have sought to revitalize the labor movement by reframing labor rights as civil rights and amending Title VII to
prohibit discrimination against union organizing. 8
Yet Title VII's triumphs have come, other scholars note, at a steep
cost to unions. To some, Title VII was based on an individual rights
regime that was fundamentally adverse to the collective rights on which
New Deal labor laws such as the Wagner Act were premised. 9 To others,
the early EEOC staff and plaintiff-side lawyers were insensitive to how
unions worked and unreasonably destructive in their demands. 10 ln
BLACK AND BLUE: AFRICAN AMERICANS, THE LABOR MOVEMENT, AND THE
DECLINE OF THE DEMOCRATIC PARTY, political scientist Paul Frymer
argues that decades of inaction (or insufficient action) by Congress, the
executive branch, and the labor movement led to a bifurcated legal
regime in which the NLRB protected labor rights while the federal
courts implemented Title Vll. The courts ended up being much more
effective at integrating unions than anyone had anticipated. But this
approach left union discrimination in the hands of officials, attorneys,
and judges who were neither familiar with unions nor motivated to
accommodate civil and labor rights. The unfortunate result, Frymer
argues, was a court-based civil rights regime that gravely weakened labor
policy and the labor movement. 11
I have suggested elsewhere that a more unified legal regime was both
more vigorously sought and more complicated to achieve than existing
scholarship recognizes. 12 I explain my skepticism at far greater length
in my book, THE WORKPLACE CONSTJTUTlON FROM THE NEW DEAL TO
THE NEW RIGHT, by demonstrating that efforts to fuse labor and civil
rights faced daunting political and legal hurdles from the inception of
the New Deal labor regime.I3 For this fiftieth anniversary of Title VII,
however, I focus on that law's relationship to the National Labor Relations Act (NLRA) during Title VII's first fifteen years. As the opening
vignette suggests, efforts to charge the NLRB with Title VII's implementation as a means to strengthen employment discrimination law while
better harmonizing it with labor rights turned out to be as, if not more,
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detrimental to unions than Title VII's enforcement by the courts. Court
enforcement of Title VII dominates employment discrimination today
partly as a result of efforts to protect workers' right to collective action.
Below I trace an impulse I call "Title VII as signal," showing how Title
VII was initially understood to instantiate a broader constitutional obligation to ensure workplace equality and to simultaneously heighten the
federal government's duty to fulfill that obligation. This penumbra emanating from Title VII encouraged the NLRB during the 1960s and 1970s
to expand its antidiscrimination policies. In the latter half of the 1970s,
however, Title VII was reconceived as a silo in which antidiscrimination efforts should be consolidated. This was in part because of concerns
that the NLRB's antidiscrimination policies came at too great a cost to
its primary mission of ensuring workers' right to self-organization. By
1979, employment discrimination enforcement was concentrated in the
agency Title VII created, the Equal Employment Opportunity Commission (EEOC), and Title VII litigation in the courts had achieved preeminence within that enforcement regime. This history casts doubt on the
viability of a more harmonized labor and civil rights regime, then, and
offers a cautionary tale to those eager to fuse the two regimes today.

I. Title VII as Signal
When Title VII was enacted in 1964, about one in four nonfarm American workers belonged to a union. 14 While this represented a drop-off
from the midcentury peak of one in three workers, unions were still
powerful actors-so powerful, in fact, that their support was pivotal to
Title VII's passage. 15 Similarly, the NLRB, although a political punching bag for business interests and anti-New Deal conservatives, was a
powerful, closely watched regulatory agency. Indeed regulatory agencies
generally loomed much larger then, presiding over major monopolized
industries-gas and electric utilities, airlines, telecommunications-that
have since been broken up and deregulated. These agencies were seen as
potential agents of reform: when consumer advocate Ralph Nader sent
armies of law student interns out to change the world in the late 1960s
and early 1970s, they wrote carefully researched manifestos about agencies like the Interstate Commerce Commission. 16 There was one prominent exception to this era of regulatory prowess: the EEOC. Indeed, so
weak was the EEOC and the statute it was created to implement that civil
rights advocates sought to strengthen the employment discrimination
regime by disseminating Title VII's enforcement throughout the federal
government.
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A. Title VII's Formal Weakness

For the thirty years prior to Title VII's enactment, moderate and conservative Republicans, to the extent that they supported a federal fair
employment law, favored one that relied on voluntary compliance or
at most would be enforced by the judiciary_l7 Civil rights advocates'
experience with unions' duty of fair representation under the federal
labor laws, a court-enforced protection that African American workers
won in 1944, made them leery of this approach. 18 As they frequently
told Congress, litigation had proved "expensive and cumbersome" as
well as "inadequate."19 Instead, civil rights and labor advocates as well
as their congressional allies countered that any federal fair employment
law should be enforced by an agency like the NLRB that had the power
to adjudicate and remedy discrimination claims. 20 Title VII, however,
had required moderate and conservative Republicans' support and thus
adopted their preferred court-enforced approach. In the opinion of the
law's civil rights supporters, this was a significant compromise. 21
Title VII's first years only aggravated civil rights advocates' concerns.
The EEOC quickly earned a reputation for ineffectiveness. Demand outstripped the agency's resources. The EEOC's tiny staff received nearly
nine thousand complaints in its first year alone, developing a backlog
that neared two thousand. Furthermore, at first, the EEOC made only
limited use of the resources and power it had, its efforts stymied by
internal strife and rapid staff turnover. 22 And even after the EEOC got
around to investigating and conciliating a complaint, the wait was not
necessarily over. If this approach failed, complainants had to find an
attorney to file a private lawsuit and then engage in just the kind of
drawn-out litigation that had proved so "inadequate" in duty of fair representation cases. In 1967, two years after filing a complaint with the
EEOC, workers at the El Dorado, Arkansas, Monsanto plant reported
having gained only "a feeling of depression, real low down." 23
The federal courts surprised everyone with their robust enforcement
of Title VII, but civil rights advocates still worried about the law's weaknesses.24 In some industries, most employers were too small to be covered by Title VII, for instance. 25 Even where Title VII applied, advocates
lamented aspects of the law's approach. There were "major limitations
upon relying on law suits as the sole or even principal instrument of
implementing fair employment policy," advocates insisted in 1972. 26
They contended that courts lacked expertise in industries' business practices, hampering their ability to determine whether employment qualifications that tended to exclude African Americans were justified. Lawsuits also affected only a single employer, while industry-wide consent
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decrees required copious time, effort, and expense. Advocates sought a
means to instead "induce a great deal of voluntary compliance." 27
B. Title VII's Penumbral Strength

For those who thought lawsuits were not the best, or at least should
not be the exclusive, way to counter workplace discrimination, Title
VII nonetheless held promise. Even before Title VII's passage, some
government officials acknowledged a national policy against employment discrimination that derived from the Constitution. 28 Although
Congress technically relied on the Commerce Clause to authorize Title
VII, the law was believed by many to also codify this constitutionally
grounded antidiscrimination requirement. 29 Officials argued that Title
VII strengthened this national policy against discrimination and indicated that all government officials should implement its aims. 30 At the
same time, Title VII's constitutional roots meant that government actors
were not bound by the law's formallirnits. 31 Title VII, the justice Department advised, did not "circumscribe the authority of Fe~eral agencies... to regulate employment practices." 32 Agencies were instead free to
regulate in Title VII's name, even if they exceeded its formal provisions.
C. Title VII's Dissemination

Federal officials made use of Title VII's penumbra. In the late 1960s and
early 1970s, the Federal Communications Commission (FCC) adopted
rules requiring all broadcasters and common carriers to adopt equal
employment policies. Broadcasters had argued that Congress in Title
VII delegated "regulatory power over civil rights" to the EEOC, not the
FCC. 33 The FCC disagreed, reasoning that the "national policy against
discrimination in employment" was "particularly embodied" in Title VII
but was not limited to its provisions.84 The agency therefore imposed
equal employment requirements, including on broadcasters too small
to trigger Title VII coverage. 35 At the Federal Power Commission (FPC),
attorneys likewise argued that the agency's duty to regulate in the public
interest obligated it to consider the national policy against discrimination when licensing or certificating utilities. As at the FCC, they reasoned
that because Title VII embodied but did not delimit this policy, the FPC
could demand equal employment even from utilities that were not technically violating Title VU. 36 Similar arguments were made by officials
from numerous federal agencies. 37
Other than the FCC, the agency that made the most use of Title VII's
penumbra was the NLRB. The Board had long policed some types of
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racism in the workplace, prohibiting unions from designating the group
of workers it would represent (called a "bargaining unit") based solely
on those workers' race and regulating the use of racially charged speech
during union election carnpaigns. 38 If a union demonstrated sufficient
worker support, the NLRB would "certify" it as the exclusive representative of all workers in the bargaining unit. In the 1940s, the NLRB
promised to rescind the certification of any union that failed to fairly
represent the Mrican Americans in its bargaining unit, but the Board
defined fair representation narrowly. As the NAACP's Labor Secretary
quipped in 1949, under the Board's policy, "[u]nions may exclude colored people from membership, they may segregate them into separate
locals and they may refuse to let them share in the full benefits of the
union, but no union may discriminate against them because of race." 39
In the 1950s, spurred in part by Brown v. Board of Education, the Board
put more teeth in its existing antidiscrimination policies. 40 In the early
1960s, even before Title VII was enacted, it further strengthened them,
including by finally decertifying a union for segregating its membership by race-a decision it symbolically released the same day President
Johnson signed Title VII into law. 41
Title VII's enactment did not dampen the Board's policy innovations.
One member contended that the law had affirmed the Board's obligation
to police racial discrirnination. 42 Others, faced with charges that Title
VII, once enacted, became the exclusive basis for policing workplace
discrimination, insisted that it "had not...lirnit[ed] the Board's duty or
authority in this area."43 Over the next ten years, the Board found
repeatedly that unions' racially discriminatory practices violated their
duty of fair representation and constituted an "unfair labor practice"
under all three of the possible statutory provisions.44 The latter legal
tools were the most union-friendly because they allowed the Board to
order a union to remedy its discriminatory practices without threatening its status as the bargaining unit's representative. The Board also
extended its antidiscrimination policies to reach employers who were
complicit in unions' discrimination or who failed to bargain in good
faith about their own discriminatory policies. 45 In 1974, the Board, after
much internal deliberation and dissensus, established its most aggressive
antidiscrimination policy yet. In Bekins Moving & Storage Co., the Board
refused to certify a union that had won an election on the grounds that
it had in the past demonstrated a "propensity" to discrirninate. 46
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II. Title VII as Silo

Even as Title VII fed equal employment policy innovation in federal
agencies, some officials pushed back against the trend. The FPC, for
instance, recognized in 1970 the "national policy that discrimination :in
employment is to be eliminated by all elements of our society, public
and private."47 But it contended that it was not authorized to require
equal employment from the utilities it regulated because employment
discrimination was not sufficiently related to any of its regulatory purposes.48 Several years later, its lawyers asked the Supreme Court to "set
the fences" between the nation's antidiscrimination and economic regulatory statutes.49 Agency oversight of utilities' employment practices,
they argued, would draw the FPC into a "hopeless morass ... of litigation" it was ill equipped to handle.5 0 The FPC declined to adopt equal
employment policies because its leadership's politics changed after
Richard Nixon's election in 1968. Nixon appointees to the NLRB, in contrast, embraced their agency's antidiscrimination duties. Yet they too
began to see the need to set some fences between the NLRA and Title
VII.
A. Title VII and Mission PreseNation

Edward Miller, Nixon's choice for NLRB chairman, was enthusiastic
about the Board's antidiscrimination responsibilities. In the early 1970s,
Miller undertook an ambitious effort to develop a comprehensive policy
for handling claims of union discrimination51 and gave speeches touting
the Board's antidiscrimination responsibilities.52 He insisted that Title
VII "had not...limitled] the Board's duty or authority in this area.''53 But
he worried about making the Board, which already suffered from an
infamous backlog, too attractive an alternative to Title VII.
During the latter half of the 1960s, when the Board innovated and
Title VII disappointed, commenlators praised the Board's policies and
argued that they were superior to Title VII.54 One author lauded the
NLRB's well-established administrative machinery, experienced staff,
and swifter, more economical approach.55 The Board had "sharper
enforcement teeth than Congress has provided minority workers in
recent civil-rights legislation," another observed.56 The free legal services the General Counsel's office provided and the public hearings the
Board held could also draw complaints to the NLRB and away from
the EEOC.57 Indeed, African Americans were reportedly "claim[ing that]
their demands for equal job opportunities have been frustrated under
both the law [Title VII] and agency [EEOC] specifically created by Con-
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gress to deal with race bias."58 After a federal appeals court ruled that the
Board could sanction employer discrimination even in nonunion workplaces, one government official predicted that the Board "could put the
[EEOC] ... out of business."59
This was an outcome Miller wanted to avoid. He worried that if the
Board's policies were coextensive with Title VII, it would be "so inundated with cases that its procedures would bog down in a hopeless
morass." 60 As a result, he implemented more narrow antidiscrimination
policies than Title VII required. In 1968, a federal court remanded a
case to the Board to determine whether an employer engaged in a "pattern or practice" of racial discrimination (a term lifted straight from
Title VII) and therefore should be subject to an unfair labor practice
order for "interfer[ing] with, restrain[ing] or coerc[ing] employees in the
exercise of their rights" to self-organization under the NLRA. 61 Such a
policy could empower the NLRB to remedy employer discrimination
at the vast majority of nonunionized workplaces. Miller rejected the
court's premise that any pattern or practice of discrimination would be
grounds for an unfair labor practice order. Instead, the Board would
issue such orders only where there was a "direct relationship between
the alleged discrimination" and workers' exercise of their rights under
the NLRA. 62 He also rejected the disparate impact standard the Supreme
Court adopted under Title VII, finding that racial imbalance or disparate
effects alone were insufficient to prove union and employer discrimination.53
B. Title VII and Employer Pretext

In addition to bureaucratic overload, Board members worried that their
antidiscrimination policies were facilitating employer intransigence. In
the 1960s and 1970s, resisting unionization at all costs became a mainstream business position. A new "union avoidance" industry of lawyers
and consultants advised employers to delay elections and, if unsuccessful, put off signing a contract as long as possible. 64 An employer could
accomplish both aims by charging the union with discrimination, either
to prevent its certification as representative or as grounds for the Board
to deny the union an order requiring the employer to bargain in good
faith. Chairman Miller's replacement, Betty Southard Murphy, was the
Board's first female member, the only woman at the helm of a major
regulatory agency, and a strong proponent of "civil rights and equal
employment opportunity for workers." 65 Worried about "employer[s]
raising for pretextual reasons... that a union discriminated racially," how-
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ever, she called the 1976 Board hearings to reconsider her agency's
antidiscrimination policies. 66
The employers who appeared at the hearing underscored the problem. Bell & Howell claimed a union's sex discrimination barred it from
representing the company's all-male stationary engineers. Trumbull
Asphalt Company, Inc. accused a Teamsters local organizing its all-white,
all-male truck drivers of race and sex discrimination. 67 At the time of the
hearings, these unions' petitions were already two to three years old.
"[l]t is just outrageous for an employer who was the discriminator" to
be bringing these charges, the Teamsters' lawyer charged at the Board's
1976 hearing. 68
Meanwhile, civil rights advocates had abandoned these claims. From
the 1940s to the 1960s, the NAACP waged a decades-long fight to convince the Board to police discrimination more aggressively. Although
it greeted enthusiastically the Board's early 1960s decision to do so, by
the 1970s, it had all but ceased bringing discrimination charges before
the Board. When the NLRB issued an open call to participate in its 1976
hearings, no one from the NAACP responded. The most obvious explanation would seem to be that the NAACP had decided Title VII litigation
in the courts was a more fruitful avenue. Yet the NAACP continued to
pursue equal employment policies before other regulatory agencies. 69
With its labor allies concerned that the Board's antidiscrimination policies would give union opponents "an opportunity to destroy collective
bargaining in this country;' the NAACP likely decided that the NLRB
remedies were not worth defending?O
C. The Three Branches Disentangle Title VII

During the second half of the 1970s, the Supreme Court, Congress,
and the president enclosed Title VII-and employment discrimination
policy more generally-in a legal and institutional silo. The Court was
first to act. In the mid-1970s, the Supreme Court disentangled Title VII
from the Constitution and federal regulatory statutes such as the NLRA.
In its 1975 Emporium Capwell v. Western Addition Community Organization decision, a nearly unanimous Court ruled that the NLRB did not
have to protect employees discharged for protesting employer discrimination after they rejected working through their union to redress it? 1
Employees' right to be free from discrimination "cannot be pursued at
the expense of the orderly collective-bargaining process contemplated
by the NLRA," the Court held?2 The fact that Title VII's antiretaliation
provisions may have protected the employees did not mean that the
NLRA had to. Read most broadly, the Board appeared under no duty to
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counter discrimination if doing so would frustrate its core statutory mission.73
The next year, the Court further disentangled Title VII. NAACP v. Federal Power Commission reaffirmed and refined the principle the Court had
laid down in Emporium Capwell. Again, a unanimous Court rejected the
premise that regulatory agencies had a broad mandate to implement
the national policy against discrimination. "Setting the fences" just as
the FPC had asked, the Court ruled that agencies need only implement
antidiscrimination if it was related to their primary statutory mission.74
Further undermining agencies' authority to diffuse Title VII's antidiscrimination mandate throughout the federal bureaucracy, the Court
erected a similar boundary between the Constitution and Title VII in
Washington v. Davis.75 Contrary to the assumption of federal courts and
government officials, the Court declined to hold that the "constitutional
standard for adjudicating claims of invidious racial discrimination is
identical to the standards applicable under Title VII."76 Henceforward,
only Title Vll would protect against nonintentional discrimination.
During 1977 and 1978, the executive branch and Congress similarly disentangled employment discrimination policy from the federal bureaucracy and consolidated it under the EEOC. In February 1977, President
Carter announced that he intended to concentrate implementation of
federal employment discrimination polides. 77 One year later, he sent a
plan to Congress that centralized enforcement of nearly forty different
equal employment requirements handled by nearly twenty different
agencies under the EEOC.78 "Fragmentation of authority among anumber of federal agencies," Carter contended "has meant confusion and
ineffective enforcement for employees, regulatory duplication and
needless expense for employers."79 That summer, Congress allowed the
plan to go into effect. 80 With "[v]irtually all the groups protected by Title
VII of the Civil Rights Act...support[ing]" the plan, the era of policy dissemination was over. 81
D. The NLRB Reverses Course

With pressure to incorporate employment discrimination into Board
policy removed, the Board rejected the policies it found most likely to
hurt its primary statutory m ission. In 1977, the Board decided the cases
that had been the subject of its hearings. Denying certification or bargaining orders to discriminatory unions, the Board held, gave employers "an incentive to inject charges of union racial discrimination into
Board ...proceedings as a delaying tactic... rather than to attack racial discrimination."82 These policies thus "significantly impair[ed] the national
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labor policy of facilitating collective bargaining, the enforcement of
which is our primary function," the Board concluded, and denied workers' right to a representative of their cboosing.83
The Board noted that the Supreme Court's fence-laying decisions supported its decision. When enforcing the challenged policies, a federal
appellate court had previously required the Board to assess discrimination using the same statistical methods that courts used when they were
applying Title VII. The appellate court had done so, however, because it
held that the NLRB was constitutionally obligated to police discrimination and assumed that Title VII established the standard for this constitutional duty. The appellate court's approach, the Board now found, had
not survived Washington v. Davis, which, the Board observed, had separated the two. The Board was thus free to reject the Title VII evidentiary standards the appellate court preferred. The Board also reasoned
that Emporium Capwell had recognized that the Board must interpret
the NLRA in light of "the national labor policy" but had rejected the
proposition that the NLRA "should give way to the paramount value
of combating racial discrimination." NAACP had further clarified that
when implementing national antidiscrimination policy, "consideration
must be given to whether such action promotes or runs counter to
the [NLRA's) basic policies and purposes." Because the certification and
bargaining policies the Board was reconsidering impeded its "primary
function" of "facilitating collective bargaining," the Board found that it
was justified in rejecting them.84
The NLRB faced no resistance for this turnaround. Congress's
approval of Carter's reorganization plan in 1978 ratified the spirit of the
NLRB's approach. In 1979, the D.C. Circuit Court of Appeals put the judiciary's more specific stamp of approval on the Board's decision to carefully limit its antidiscrimination policies. In Bell & Howell Co. v. NLRB,
the court found that the Board's statutory purpose gave it a role in countering discrimination. The court nonetheless found this obligation better satisfied by the postcertification remedies the Board developed in
the 1960s, such as issuing unfair labor practice orders against unions
that violated their duty of fair representation or possibly decertifying
them. These, the court held, were more "consistent with the other policies of the" NLRA. 85 Henceforth, the NLRB would police discrimination
only in unionized workplaces and only according to its more narrowly
defined notion of discrimination. The days of it serving as a serious
competitor to the EEOC were over for good.
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Ill. Conclusion: Title VII's Unexpected Hegemony

Scholars today write wistfully of an alternate legal regime that could
have better harmonized antidiscrimination with labor law's recognition
of workers' right to organize and bargain collectively. During Title VII's
uncertain first fifteen years, advocates, legislators, administrators, and
workers sought to disseminate enforcement of Title VII's mandate
throughout administrative agencies, pursuing a more powerful Title VII
and one more harmonized with labor rights. But empowering Title VII
via dissemination proved less effective than its proponents expected,
while achieving a more harmonious regime was more complicated than
is currently thought. Title VII litigation's domination of employment
discrimination law today was not inevitable, immediate, or particularly
desired at the law's inception. Fifteen years on, however, it had become
the consensus position across government, as well as among civil rights
and labor advocates.
While only speculative, this history should give pause to those who
advocate incorporating labor rights under Title VII. Just as incorporating
antidiscrimination into labor law threatened workers' right to organize
in the 1970s, incorporating labor rights into Title VII in the twenty-first
century might threaten what is left of antidiscrimination law today. The
EEOC is already overloaded-perhaps even more than the NLRB was
in the 1970s-while the courts have steadily weakened Title VII. 86 Yet
employers have gutted labor law with greater vigor and coordination
than they have employment discrimination law.87 Indeed, as this history
shows, employer hostility to unions has at times fostered support for
antidiscrimination laws.88 Given the challenges already facing employment discrimination law today, it might be best to keep the two regimes
separate, especially if Title VII is currently proving a useful tool in organizing campaigns. 89
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