




































Chap. 9] Demuerer to the Evidence. 299

''The demurrer not only admits the truth of all the evi-

dence adduced by the party against whose evidence the de-

murrer is directed, but it also admits all the inferences that

may be logically and reasonably drawn from the evidence.

The probative force of the evidence is not confined to the

direct effect of the evidence, but extends to the results rea-

sonably deducible from it by logical and legitimate infer-

ence. * * * i^ follows, therefore, that the facts which

the evidence, directly or indirectly, tends to prove must

be taken as admitted." Elliott's General Practice, Vol. 2,

Sec. 858.

**********

We have seen from the authorities that the only province

of the jury is to settle disputed questions of fact, while the

office of the demurrer to the evidence is to admit the facts

and invoke the application of the law by the Court. Is this

practice in any sense an invasion of the constitutional guar-

anty ''that the right of trial by jury shall remain inviolate,"

or is it subversive of the other provision "that judges shall

not charge juries with respect to matters of fact, but may

state the testimony and declare the law?" We do not so

understand it. It is not so understood in other States of

'he Union with similar constitutional provisions.

Says Mr. Elliott : "In some jurisdictions," citing Maine,

"the Courts refuse to recognize the practice of demurring

to the evidence but, as we think, without reason, for the

practice is an ancient and well established one, having a

firm support in principle. It is recognized in most of the

States, and also by the Federal and English Courts." Vol.

2, Sec. 855.

"It is illogical," says the same author, "to assert that

that there is any encroachment upon the province of the

jury where the evidence is conceded to be true, and all legit-

imate and reasonable inferences that may be drawn from

it are admitted, for in such a case there is no disputed

question for the jury to decide. Nor is there any injustice

in entertaining a demurrer, for, if the law is against the

party to whose evidence the demurrer is addressed upon

the evidence and the legitimate inferences that may be

drawn from it, he can by no possibility be rightfully en-

titled to a recovery, and it is the duty of the Court to so
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Chap. 9] DEMURRER TO THE EvrnEN CE. 299 

''The demurrer not only admits the truth of all the evi
dence adduced by the party against whose evidence the de
murrer is directed, but it al o admits all the inferences that 
may be logically and reasonably drawn from the evidence. 
The probative force of the evidence is not confined to the 
direct effect of the evidence, but xtends to the re ults rea
sonably deducible from it by logical and legitimate infer
ence. * * * It follows, therefore, that the facts which 
the evidence, directly or indirectly, tends to prove mu t 
be taken as admitted.'' Elliott's General Practice, Vol. 2, 
Sec. 858. 

* * * * * * * * * * 
We have seen from the authorities that the only province 

of the jury is to settle di puted questions of fact, while the 
office of the demurrer to the evidence is to admit the facts 
and invoke the application of the law by the Court. Is this 
practice in any sense an invasion of the constitutional guar
anty'' that the right of trial by jury hall remain inviolate,'' 
or is it subver ive of the other provision "that judg hall 
not charge juries with respect to matters of fact, but may 
. tate the testimony and declare the We do not so 
understand it. It is not so understood in other States of 
Lhe Union with similar constitutional provisions. 

Says Mr. Elliott: ''In some jurisdictions,'' citing 
''the Courts refuse to recognize the practice of demurring 
to the evidence but, as we think, without reason, for the 
practice is an ancient and well establi hed one, having a 
firm support in principle. It is recognized in mo t of the 
States, and al o by the F deral and English Courts.'' Vol. 
2, Sec. 855. 

"It is illogical," says the same author, "to a sert that 
that there is any encroachment upon the provin e of the 
jury where the evidence is ron d d to be true, and all legit
imate and r a onable inferences that may be drawn from 
it are admitt d, for in uch a ca e there is no di puted 
question for the jur to e id . Nor is there any inju ti e 
in entertaining a d murrer, for, if the law i a ·ain t the 
party to who 'idence the emurrer i addr ed u1 on 
the e id nc and the 1 ·itimate inference that ma! be 
drawn from it he an by no po ibility be rio·htfully n
titled to a re overy, and it i the duty of the ourt to so 
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adjudge." Elliott's General Practice, Vol. 2, Sec. 858.

It will thus be seen from this review that the demurrer

to the evidence is still preserved in seventeen of the States.

The practice has not been repudiated in the other States

as obnoxious to their Constitutions, but it has been super-

seded by a less cumbersome and more radical procedure,

to- wit, ordering- n -"^n'^nit and <lirecting a verdict.

* * * It will be preceived, moreover, that in every

State of the Union the Judge is allowed to withdraw a case

from the jury whenever there is a destitution of any com-

petent, relevant, and material evidence to support the issue,

and this authority is exercised, either by directing a ver-

dict, sustaining a demurrer to the evidence or enforcing

a compulsory nonsuit, as the practice may prevail in the

particular State. This fact is incontestable, and is abund-

antly shown in the overflow of cases already cited.

But it is argued by counsel for plaintiff in error that,

whatever may be the practice in other States of the Union,

the adjudications of this Court are against either form of

practice, and necessarily so, since the Constitution of Ten-

nessee not only secures the right of trial by jury, but fur-

ther declares that "Judges shall not charge juries with re-

spect to matters of fact, but may state the testimony and

declare the law." As already seen, the first clause in re-

spect of the trial by jury, is found in the Constitution of all

the States in one form or another, but the latter clause is

found in the organic law of only five States. We do not

think the latter clause adds anything to the prohibition con-

tained in the first clause.

It will be found that the practice in the five States whose

Constitutions embody this additional clause sanctions eith-

er the compulsory nonsuit or the right of the Judge to

direct a verdict, in either case confessedly a more radi-

cal procedure than the demurrer to the evidence.

We hold that an ai)iJropriate form for determining

wlieth(!r, as a matter of law, any recovery can be had, or

liability fixed, against the defendant upon facts which are

not disputed la by demurring to the evidence. This form
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300 TRIAL PRACTICE [Chap. 9 

a judge.'' Elliott 's General Practice, Vol. 2, Sec. 858. 
* * * * * * * * * * 

It will thus be se n from this review that the demurrer 
t the evidence is still preserved in seventeen of the States. 
Th practice ha not been repudiated in the other States 
a obnoxiou to their Constitutions, but it has been uper-

de by a less cumbersome and more radical procedure, 
t -wit, ordering . " '"111 «11 it and <lirecting a verdict. 

• * * * • * * * • * 
• • * It will be preceived, moreover, that in every 

tate of the Union the Judge is allowed to withdraw a case 
from the jury whenever there is a destitution of any com
p tent, relevant, and material evidence to support the issue, 
an thi authority is exercised, either by directing a ver
dict u taining a demurrer to the evidence or enforcing 
a ompul or nonsuit, as the practice may prevail in the 

articular tate. This fact is incontestable, and is abund
antly hown in the overflow of cases already cited. 

ut it is argued by counsel for plaintiff in error that, 
wh t ver may be the practice in other States of the Union; 
the adjudications of this Court are against either form of 
practice, and necessarily so, since the Constitution of Ten
n e not only secures the right of trial by jury, but fur
th r de lar that '' J uclges shall not charge juries with re
"'P t to matter of fact, but may state the testimony and 
d clar th law." As already seen, the first clause in re-

t f th trial b r jury, is found in the Constitution of all 
h ~ 

1 tat in one form or another, but the latter clause is 
f uncl i the oro-anic Jaw of only :five State . We do not 
think th latter clause add anything to the prohibition con
tain <1 in th :fir. t lau. e. 

* * * * * * * • ~ * 
It will b found that th prartice in th :five States whose 
n titntion. mho<ly thi additional clause sanction eith

r 1h r·orn1rnl .ory non . uit or the rio·ht of the Judge to 
di r · a v<·rclid in 'ith T ca onf s dly a more radi-
cal pro<' <'<lur 11it n th 1 cl mur · r to th evidence. 

\ '" ho ld tlrnt an appro1 riate form for d t rminino· 
\~' ] H·.11:1 ' r· .n. , nit t.t r of J mv any r ovcry can be had, or 
lrnl 1! 11 . f1.·e d, a 0 ·a11i. ·t tlw <kfendant u on facts which ar 
n Jt Ii J>tif <·d i · 1 <l ~murring t the vid n e. Thi form 
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of practice is expressly sanctioned by an adjudication of

this Court which has never been overruled, though it may

be conceded that the practice is cumbersome and antiquated.

In the nature of things, it can seldom be successfully in-

voked, for the reason that if, upon any rational or legiti-

mate view of the evidence, a prima facie case is made out,

"or if the testimony be doubtful, or the trend of facts con-

tradictory in themselves, or admit of different interpreta-

tion by fair-minded men," the case must be submitted to

the jury. Moreover, the practice is attended with the dan-

ger that, if unsuccessful, the prevailing party is entitled to

final judgment and an immediate assessment of his dam-

ages. Elliott's General Practice, Vol. 2, Sees. 865-870.

In the present record we are confronted with a perfectly

jDlain case, in which no liability is established against the

defendant upon the facts, or upon any reasonable or legiti-

mate inference that may be made upon such facts. The

law of every case, in whatever form presented, belongs to

the Court. It is not only the prerogative of the Judge, but

a solemn duty to declare it.

The defendant in this case is entitled to the judgment of

the law, upon the undisputed facts found in the record.

Our duty is imperative, and, being of opinion that in no

\'iew of the facts shown in evidence is any liability made

out against the defendant company, we affirm the judgment

of the Circuit Court.
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f practice is expressly sanctioned by an adjudicat j on of 
this Court which has never been overruled, though it may 
be conced d that the practice is cumbersome and antiquated 
In the nature of things, it can seldom be succes full y in
voked, for the reason that if, upon any rational or legiti
mate view of the evidence, a prinia f acie case i mad out, 
''or if the te timony be doubtful, or the trend of fact con
tradictory in themselves, or admit of different interpreta
tion by fair-minded men," the case must be submitted to 
the jury. Moreover, the practice is attended with the dan
ger that, if unsuccessful, the prevailing party is entitled to 
final judgment and an immediate assessment of his dam
ages. Elliott's General Practice, Vol. 2, Secs. 865-870. 

In the pre ent record we are confronted with a perfectly 
plain case, in which no liability is established against the 
defendant upon the facts, or upon any reasonable or legiti
mate inference that may be made upon such facts. The 
law of every ca e, in whatever form presented, belongs to 
the Court. It is not only the prerogative of the Judge, but 
a solemn duty to declare it. 

The defendant in this case is entitled to the judgment of 
the law, upon the undisputed facts found in the record. 
Our duty is imperative, and, being of opinion that in no 
view of the facts shown in evidence is any liability made 
out against the defendant company, we affirm the judgment 
of the Circuit Court. 


