
























































300 TRIAL PRACTICE [Chap. 9

adjudge.’”” Elliott’s General Practice, Vol. 2, Sec. 838.
* * * * * * * * * *

It will thus be seen from this review that the demurrer
to the evidence is still preserved in seventeen of the States.
The practice has not been repudiated in the other States
as obnoxious to their Constitutions, but it has been super-
seded by a less eumbersome and more radical procedure,

to-wit, ordering a »onsuit and directing a verdiet.
* 3 * * * * * * * *

* * * Tt will be preceived, moreover, that in every

State of the Union the Judge is allowed to withdraw a case
from the jury whenever there is a destitution of any com-
petent, relevant, and material evidence to support the issue,
and this authority is exercised, either by directing a ver-
dict, sustaining a demurrer to the evidence or enforcing
a compulsory nonsuit, as the practice may prevail in the
particular State. This fact is incontestable, and 1s abund-
antly shown in the overflow of cases already cited.

But it is argued by counsel for plaintiff in error that,
whatever may be the practice in other States of the Union,
the adjudications of this Court are against either form of
practice, and necessarily so, since the Constitution of Ten-
nessee not only secures the right of trial by jury, but fur-
ther declares that ‘‘Judges shall not charge juries with re-
spect to matters of fact, but may state the testimony and
declare the law.”” As already seen, the first clause in re-
spect of the trial by jury, is found in the Constitution of all
the States in one form or another, but the latter clause is
found in the organic law of only five States. We do not
think the latter clause adds anything to the prohibition con-

tained in the first clause.
£ * * * ¥* ¥* * * L3 ¥

It will be found that the practice in the five States whose
Constitutions embody this additional clause sanctions eith-
er the compulsory nonsuit or the right of the Judge to
direct a verdict, in either case confessedly a more radi-

cal procedure than the demurrer to the evidence.
#* * * * * * * * E3 ¥

We hold that an appropriate form for determining
whether, as a matter of law, any recovery can be had, or
lmlnln.ty fixed, against the defendant upon facts which are
not disputed is by demurring to the evidence. This form
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of practice is expressly sanctioned by an adjudication of
this Court which has never been overruled, though it may
be conceded that the practice is cumbersome and antiquated
In the nature of things, it can seldom be successfully in-
voked, for the reason that it upon any rational or legiti-
mate view of the evidence, a prima facie case is made out,
“or if the testimony be doubtful or the trend of facts con-
tradictory in themselves, or admit of different interpreta-
tion by fair-minded men,’’ the case must be submitted to
the jury. Moreover, the practice is attended with the dan-
ger that, if unsuccessful, the prevailing party is entitled to
final judgment and an immediate assessment of his dam-
ages. Klliott’s General Practice, Vol. 2, Secs. 865-870.

In the present record we are confronted with a perfectly
plain case, in which no liability is established against the
defendant upon the facts, or upon any reasonable or legiti-
mate inference that may be made upon such facts. The
~ law of every case, in whatever form presented, belongs to
the Court. It is not only the prerogative of the Judge, but
a solemn duty to declare it.

The defendant in this case is entitled to the judgment of
the law, upon the undisputed facts found in the record.
Our duty is imperative, and, being of opinion that in no
view of the facts shown in evidence is any liability made
out against the defendant company, we affirm the judgment
of the Circuit Court.



