CHAPTER IV

COMPOSITIONS

ZAVELO v. REEVES

227 U. S. 625, 57 L. ed. 676, 33 Sup. Ct. 365

[See this case given on page 391, ante.]

In re HOXIE et al.

180 Fed. 508

CHAPTER IV

(District Court, D. Maine. July 2, 1910)

HALE, District Judge. The bankrupts were duly adjudicated

on the 15th day of March, 1910, upon an involuntary petition

filed February 26, 1910. At the first meeting of creditors, claims

of 44 creditors, amounting to $9,146.59, were filed. Claims of

COMPOSITIONS
ZAVELO v. REEVES

certain other creditors, duly scheduled, have not yet been pre-

sented for allowance. Appraisers have been appointed, and have

227 U. S. 625, 57 L. ed. 676, 33 Sup. Ct. 365

filed their report, showing the value of the assets of the bankrupts

to be: Real estate, $5,300, which is under mortgage for more

[See this case given on page 391, ante.]

than that amount; personal property, $4,481.95. The appraisers

report that the basis of their valuation is partly at cost price and

partly at possible selling value. After the bankrupts filed their

In re HOXIE et al.

schedule and were examined they offered a composition at the

rate of 15 per cent. A majority in number of all the creditors

180 Fed. 508

whose claims have been allowed, namely, 29 creditors, represent-

ing $5,362.06, have accepted in writing the offer of composition.

(District Court, D. Maine. July 2, 1910)

The referee reports the above facts. He recommends that the
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composition will be for the best interests of the creditors; that it

is made in good faith, and not procured by any means, promises,

or acts prohibited by the bankrupt law; and that the bankrupts

have not been guilty of any act, or of any failure in duty, which

would be a bar to their discharge. He also assigns certain rea-

sons which have influenced him in coming to his conclusion.

It is provided by § 12<Z of the bankruptcy act of 1898 (Act

July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427])

that the judge shall confirm a composition if satisfied (1) that
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HALE, District Judge. The bankrupts were duly adjudicated
on the 15th day of March, 1910, upon an involuntary petition
filed February 26, 1910. At the first meeting of creditors, claims
of 44 creditors, amounting to $9,146.59, were filed. Claims of
certain other creditors, duly scheduled, have not yet been presented for allowance. Appraisers have been appointed, and have
filed their report, showing the value of the assets of the bankrupts
to be: Real estate, $5,300, which is under mortgage for more
than that amount; personal property, $4,481.95. The appraisers
report that the basis of their valuation is partly at cost price and
partly at possible selling value. After the bankrupts filed their
schedule and were examined they offered a composition at the
rate of 15 per cent. A majority in number of all the creditors
whose claims have been allowed, namely, 29 creditors, representing $5,362.06, have accepted in writing the offer of composition.
The referee reports the above facts. He recommends that the
composition will be for the best interests of the creditors; that it
is made in good faith, and not procured by any means, promises,
or acts prohibited by the bankrupt law; and that the bankrupts
have not been guilty of any act, or of any failure in duty, which
would be a bar to their discharge. He also assigns certain reasons which have influenced him in coming to his conclusion.
It is provided by § 12d of the bankn1ptcy act of 1898 (Act
July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427])
that the judge shall confirm a composition if satisfied (1) that
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it is for the best interests of the creditors. There being no

question of the bankrupts having been guilty of any act or of

any failure in duty which would be a bar to their discharge, and

the offer and acceptance having been in good faith, the single

question before the court is whether or not the confirmation of

the composition is for the best interests of all the creditors.

The English rule appears to be that the approval of the major-

ity of the creditors to the offer is final. Under our statute such

approval is evidence, prima facie, that the composition is for the

best interests of the creditors; and the burden is upon those who

attack the composition. The same rule prevailed under the bank-

ruptcy act of 1867 (Act March 2, 1867, c. 176, 14 Stat . 517). In

Ex parte Jewett, 2 Low. 393, Fed. Cas. No. 7,303, Judge Lowell

said:

"In the absence of fraud and concealment, the question for

the court seems to be, not whether the debtor might have offered

more, but whether his estate would pay more in bankruptcy."

Substantially the same issue is before the court under the pres-

ent act. Adler v. Jones, 109 Fed. 967, 48 C. C. A. 761; Adler v.

Hammond, 104 Fed. 862, 44 C. C. A. 229; In re Waynesboro

Drug Co. (D. C.) 157 Fed. 101.

Certain creditors object to the confirmation of the composi-

tion, and file specifications of objections. The examination of the
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bankrupts, and all papers relating to the estate, are before me.

It is for the court to determine whether the nonassenting cred-

itors have met the burden of showing that the offer of composi-

tion is inadequate, and that a substantially larger sum may rea-

sonably be expected to result from the administration of the as-

sets under the regular course, of bankruptcy proceedings. A sum

less than $1,500 is required to carry out the offer of composition.

The appraisal shows assets amounting to about $4,500. The

learned counsel for the bankrupts urge that the evidence shows

the appraisal to be largely in excess of the available value of the

property. It is not necessary to discuss in detail the different

views taken by counsel touching this matter, or the testimony

to it. It is in evidence that since the adjudication the business

of the bankrupt firm continues to be carried on, and that many

of the creditors who have accepted the offer continue to supply

the bankrupts with goods, and to do business with them. It

is urged that they are willing to accept the offer for the reason

that their profits in future from the conduct of the business will

fully repay them for their losses in bankruptcy. I do not esteem

it is for the best interests of the creditors. There being no
question of the bankrupts having been guilty of any act or of
any failure in duty which would be a bar to their discharge. and
the offer and acceptance having been in good faith, the single
question before the court is whether or not the confirmation of
the composition is for the best interests of all the creditors.
The English rule appears to be that the approval of the majority of the creditors to the offer is final. Under our statute such
approval is evidence, prima facie, that the composition is for the
best interests of the creditors; and the burden is upon those who
attack the composition. The same rule prevailed under the bankruptcy act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) . In
Ex pe.rte Jewett, 2 Low. 393, Fed. Cas. No. 7,303, Judge Lowell
B&id:

''In the absence of fraud and concealment, the question for
the court seems to be, not whether the debtor might have offered
more, but whether his estate would pay more in bankruptcy. ' '
Substantially the same issue is before the court under the present act. Adler v. Jones, 109 Fed. 967, 48 C. C. A . 761; Adler v.
Hammond, 104 Fed. 862, 44 C. C. A. 229; In re Waynesboro
Drug Co. (D. C.) 157 Fed. 101.
Certain creditors object to the confirmation of the composition, and file specifications of objections. The examination of the
bankrupts, and all papers relating to the estate, are before me.
It is for the court to determine whether the nonassenting creditors have met the burden of showing that the offer of composition is inadequate, and that a substantially larger sum may reasonably be expected to result from the administration of the aasets under the regular coul'86. of bankruptcy proceedings. A sum
less than $1,500 is required to carry out the offer of composition.
The appmisal shows assets amounting to about $4,500. The
learned counsel for the bankrupts urge th.at the evidence shows
the appraisal to be largely in excess of the available value of the
property. It is not necessary to discuss in detail the di1ferent
views taken by counsel touching this matter, or the testimony
to it. It is in evidence that since the adjudication the business
of the bankrupt firm continues to be carried on, and that many
of the creditors who have accepted the offer continue to supply
the bankrupts with goods, and to do busine.ss with them. It
is urged that they are willing to accept the offer for the reason
that their profits in future from the conduct of the business will
fully repay them for their losaes in bankruptcy. I do not esteem
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it to be my duty to discuss the evidence in detail, or to decide
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what induced the assenting creditors to assent. The bankruptcy

law does not make their decision conclusive, but only prima facie.

Their assent does not relieve the court from passing on the ques-

tion whether the composition is for the best interests of all

the creditors. This question is addressed to the judicial discre-

tion of the court, and from its conclusion either party may

appeal. Adler v. Hammond, supra.

Upon a careful review of the examination of the bankrupts,

the schedules, and all the evidence before me, I cannot avoid

the conclusion that the nonassenting creditors have met the bur-

den of showing that the acceptance of the composition will not

be for the best interests of all the creditors. The whole testimony

leads me to the conclusion that the assets should produce nearly

double the offer of 15 per cent. It is with hesitation that I

come to a conclusion opposed to that of the painstaking and com-

petent referee, who assigns some very good reasons for coming

to his conclusions. Some of the reasons which he assigns, how-

ever, are not tenable, and would enlarge the inquiry beyond its

legitimate scope.

The offer of composition is not confirmed.

In re MESSENGILL

113 Fed. 366
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(District Court, E. D. North Carolina. January 27, 1902)

PUENELL, District Judge. The referee for the Fourth di-

vision of the district certifies the following as having arisen in

the course of the proceedings to consider a proposition of com-

position pertinent to the proceedings. The facts are certified

that the creditor purchased several claims after the debts had

been allowed. No pleadings or evidence accompany the referee's

certificate. The question for consideration is thus stated:

"In determining whether or not a majority of the creditors,

it to be my duty to discuss the evidence in detail, or to decide
what induced the assenting creditors to assent. The bankruptcy
law does not make their decision conclusive, but only prima. facie.
Their assent does not relieve the court from passing on the <}Uestion whether the composition is for the best interests of all
the creditors. This question is addressed to the judicial discretion of the court, and from its conclusion either party may
appeal. Adler v. Hammond, supra.
Upon a careful review of the examination of the bankrupts,
the schedules, and all the evidence before me, I cannot avoid
the conclusion that the nonassenting creditors have met the burden of showing that the acceptance of the composition will not
be for the best interests of all the creditors. The whole testimony
leads me to the conclusion that the assets should produce nearly
double the offer of 15 per cent. It is with hesitation that I
come to a conclusion opposed to that of the painstaking and competent referee, who assigns some very good reasons for coming
to his conclusions. Some of the reasons which he assigns, however, are not tenable, and would enlarge the inquiry beyond its
legitimate scope.
The offer of composition is not confirmed.

whose claims represent a majority of the indebtedness of this

estate in bankruptcy, have signified their agreement in writing

to accept 30% offer of composition, should E. F. Young, to whom

In re MESSENGILL

a large number of creditors have sold their claims, be counted

as one creditor, or as the number who have assigned claims to

113 Fed. 366

himt The referee holds that he should be counted as one cred-

itor, and the bankrupt excepted and appealed to the district

(District Court, E. D. North Carolina. January 27, 1902)
PURNELL, District Judge. The referee for the Fourth division of the district certifies the following as having arisen in
the course of the proceedings to consider a proposition of composition pertinent to the proceedings. The facts are certified
that the creditor purchased several claims after the debts had
been allowed. No pleadings or evidence accompany the referee's
certificate. The question for consideration is thus stated:
''In determining whether or not a majority of the creditors,
whose claims represent a majority of the indebtedness of this
estate in bankruptcy, have signified their agreement in writing
to accept 30% offer of composition, should E. F. Young, to whom
a large number of creditors have sold their claims, be counted
as one creditor, or as the number who have assigned claims to
him T The referee holds that he should be counted as one creditor, and the bankrupt excepted and appealed to the district
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judge. And the said question is certified to the judge for his
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opinion thereon."

The foregoing decision of the referee is affirmed. § 12, Bank-

ruptcy Act, should be strictly construed. In re Rider, 96 Fed.

808, 3 Am. Bankr. R. 178. Where a claim has been assigned

after proof, the real owner alone can vote. In re Frank, Fed.

fas. No. 5,050; Loveland, Bankr. § 105. He is one creditor,

holding several claims.

In re RIDER

96 Fed. 808

(District Court, N. D. New York. October 6, 1899)

At the argument it was conceded that the accepting creditors

did not represent a majority in number and amount of all the

judge. And the said question is certified to the judge for bis
opinion thereon.''
The foregoing decision of the referee is affirmed. § 12, Bankru pt<'y Act, should be strictly construed. In re Rider. 96 Fed.
808, 3 Am. Bankr. R. 178. Where a claim bas bee11 assig111:'J
a ftn proof, the real owner alone can vote. In re Frank. Fed.
<'as. No. 5,050; Loveland, Bankr. § 105. He is one creditor,
hol<ling several claims.

creditors whose claims have been allowed, but only such a ma-

jority of those whose claims were allowed at the first meeting of

creditors. At the date of the argument, September 19th, not less

than 30 creditors had proved their debts aggregating $8,554, and

but 12 or 13 creditors representing $4,210 had signed the com-

position agreement. The claims of Holmes Rider, the father of

In re RIDER
96 Fed. 808

(District Court, N. D. New York.

October 6, 1899)

the bankrupt, for $2,600, and of his mother-in-law for $446, are

included in the above amount of $4,210. The referee, who has

made a most careful and exhaustive return upon the law and

facts, reports as follows: "At that session of April 15th the
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bankrupt was examined by his creditors. • • • After such

examination and partly during the session of the meeting, but

not as a part of the proceedings thereof, the bankrupt presented

the proposed written composition herein to 11 of the 15 creditors

in attendance, whose claims aggregated $3,745.44 of the $4,089.02

proved and allowed at that time, all of whom accepted the com-

position in writing at that time and place by instrument dated

that day." It does not appear that the paper was presented to

the remaining four creditors who had proved their debts. It was

not presented to the general creditors at all and they had no

formal information that a composition was on foot, except the

notice that it would be presented to the court for confirmation.

The composition proposed was to pay 30 per cent., one-third in

cash, one-third in four months and one-third in six months. The

deferred payments were to be evidenced by the notes of the bank-

rupt indorsed by his father. There is a marked dispute as to

the value of the bankrupt's estate, the contesting creditors in-

At the argument it was conceded that the accepting creditors
did not represent a majority in number and amount of all the
creditors whose claims have been allowed, but only such a .majority of those whose claims were allowed at the first meeting of
creditors. At the date of the argument, September 19th, not le.as
than 30 creditors had proved their debts aggregating $8,554, and
but 12 or 13 creditors representing $4,210 had signed the ~om
position agreement. The claims of Holmes Rider, the father of
the bankrupt, for $2,600, and of his mother-in-law for $446, are
included in the above amount of $4,210. The referee, who has
made a most careful and exhaustive return upon the law and
facts, reports as follows: ''At that session of April 15th the
bankrupt was examined by his creditors. • • • After such
examination and partly during the session of the meeting, but
not as a part of the proceedings thereof, the b&nkrupt presenred
the proposed written composition herein to 11 of the 15 creditors
in attendance, whose claims aggregated $3,745.44 of the $4,089.02
proved and allowed at that time, all of whom accepted the composition in writing at that time and place by instrument dated
that day." It does not appear that the paper was pre.sented to
the remaining four creditors who had proved their debts. It was
not presented to the general creditors at all and they had no
formal information that a composition was on foot, except the
notice that it would be presented to the court for confirmation.
The composition proposed was to pay 30 per cent., one-third in
cash, one-third in four months and one-third in six months. The
deferred payments were to be evidenced by the notes of the bankrupt indorsed by his father. There is a marked dispute as to
the value of the bankrupt's est.ate, the contesting creditors in-
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sisting that it will pay much more than 30 per cent. The referee
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recognizes the possibility that this contention is well founded,

but is of the opinion "that if the composition could be paid

wholly in cash and without any part thereof being deferred, the

creditors will realize more from a confirmation thereof than they

will to have the estate administered in bankruptcy.'' Owing to

the long delay occasioned by the contest the notes originally

deposited are not now available as some of them have already

become due. The amount deposited by the bankrupt for costs

is also inadequate. The financial responsibility of Holmes Eider

is assailed, but the referee finds that he is worth from $7,000 to

$8,000 over and above his present liabilities.

COXE, District Judge (after stating the facts as above). The

effect of a composition is to supersede the bankruptcy proceed-

ings and reinvest the bankrupt with all his property free from

the claims of creditors. As an abstract proposition, considered

for a moment apart from the provisions of the statute, it is en-

tirely clear that a condition so plainly in derogation of common-

sisting that it will pay much more than 30 per cent. The referee
recognizes the possibility that this contention is well fou1;ded,
but is of the opinion ''that if the composition could L1~ paid
wholly in cash and without any part thereof being deferred, the
creditors will realize more from a confirmation thereof than they
will to have the estate administered in bankruptcy." Owing to
the long delay occasioned by the contest the notes originally
deposited are not now available as some of them have already
become due. The amount deposited by the bankrupt for costs
is also inadequate. The financial responsibility of Holmes Rider
is assailed, but the referee finds that he is worth from $7,000 to
$8,000 over and above his present liabilities.

law rights should not be permitted, unless it is reasonably certain

that the creditors approve and that they will fare at least as well

as they would were the estate administered in the usual course.

It would be manifestly unfair and opposed to the basic principle

of our institutions to permit a minority to dictate terms to a
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majority and compel them, in invitum, to take what the bank-

rupt chooses to offer, or nothing. Indeed, it has been considered

a somewhat dangerous exercise of legislative power to compel

even a minority to surrender all claim upon the debtor's estate at

the dictation of the majority. Certainly no previous law has

permitted a minority to force a compromise. Always the safe-

guard of a majority against favoritism and fraud has been pre-

served. The amendment of 1874 to the law of 1867 provides

that'' such resolution shall, to be operative, have been passed by

a majority in number and three-fourths in value of the creditors

of the debtor assembled at such meeting, and shall be confirmed

by the signatures thereto of the debtor and two-thirds in num-

ber and one-half in value of all the creditors of the debtor." 18

Stat. 183, c. 390, § 17. A law which compels a creditor, against

his will, to accept in discharge of his debt just what the debtor

sees fit to offer, should be strictly construed. Loveland, Bankr.

p. 549; In re Shields, Fed. Cas. No. 12,784.

The present law should be cpnstrued in the light of similar

H. & A. Bankruptcy—4 2

COXE, District Judge (after stating the facts as above). The
effect of a composition is to supersede the bankruptcy proceedings and reinvest the bankrupt with all his property free from
the claims of creditors. As an abstract proposition, considered
for a moment apart from the provisions of the statute, it is entirely clear that a condition so plainly in derogation of commonlaw rights should not be permitted, unless it is reasonably certain
that the creditors approve and that they will fare at least as well
as they would were the estate administered in the usual course.
It would be manifestly unfair and opposed to the basic principle
of our institutions to permit a minority to dictate terms to a
majority and compel them, in invitum, to take what the bankrupt chooses to offer, or nothing. Indeed, it has been considered
a somewhat dangerous exercise of legislative power to compel
even a minority to surrender all claim upon the debtor's estate at
the dictation of the majority. Certainly no previous law has
permitted a minority to force a compromise. Always the safeguard of a majority against favoritism and fraud has been preserved. The amendment of 1874 to the law of 1867 provides
that ''such resolution shall, to be operative, have been passed by
a majority in number and three-fourths in value of the creditors
of the debtor assembled at such meeting, and shall be confirmed
by the signatures thereto of the debtor and two-thirds in number and one-half in value of all the creditors of the debtor.'' 18
Stat. 183, c. 390, § 17. . A law which compels a creditor, against
his will, to accept in discharge of his debt just what the debtor
sees fit to offer, should be strictly construed. Loveland, Bankr.
p. 549; In re Shields, Fed. Cas. No. 12,784.
The present law should be cpnstrued in the light of similar
H. & A. B&nkruptcy-42
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prior enactments and any doubt should be resolved against those

who seek to deprive creditors of the right to have the debtor's

property applied to the payment of his debts. Nothing short of

an absolutely plain and unambiguous provision will convince the

court that congress intended for the first time, it is thought, in

the history of bankruptcy legislation to vest such unusual and

dictatorial powers with a minority of the creditors. It may be

assumed that the language of § 12 is not as perspicuous as could

be desired, but, read as a whole, the intention of congress seems

plain to permit a compromise only when sanctioned by a ma-

jority in number and amount of the creditors whose claims have

been allowed, after due notice to them of the bankrupt "s proposi-

tion. If the construction contended for by the bankrupt be ac-

cepted it will lead to most inequitable results. Take, for illus-

tration, a case where there are thirty creditors and only three

have proved their debts, for equal amounts, at the time the com-

position is offered. If the bankrupt obtains the consent of two

of them the composition must be confirmed, although the remain-

ing twenty-eight creditors may be in open opposition.

§ 12 is easily capable of a construction compatible with the in-

tent and purpose which has always ruled proceedings of this

kind. After the bankrupt has been examined and filed a list
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of his creditors he "may offer terms of composition t6 his cred-

itors." This plainly implies that the offer should be made to

all his creditors whether they have proved their debts or not. It

is not essential that proofs shall be made before, or at, the first

meeting. They may be made at any time within a year after the

adjudication and it is not necessary that they shall be filed, in

the first instance, with the referee. § 57, c. n.

After the terms are thus made known to all the creditors they

have a reasonable time to decide whether they will accept the

offer or not. But in order to qualify themselves to vote upon

the proposition they are required to prove their claims. The

reason for this is obvious; it excludes from the voting all but

bom fide creditors; it excludes all those who are too indifferent

to present their claims and all whose claims are unliquidated,

fictitious or exorbitant; it gives all creditors notice no matter

what may be the nature of their claims and permits them to

qualify, if they desire to do so, and assent to the compromise or

oppose it, or, if they so elect, they may simply withhold their

assent. After a fair opportunity has been given to all and the

requisite majority of those whose claims have been allowed have

prior enactments and any doubt should be resolved against thoee
who seek to deprive creditors of the right to have the debtor 'a
property applied to the payment of his debts. Nothing short of
an absolutely plain and unambiguous provision will convince the
court that congress intended for the first time, it is thought, in
the history of bankruptcy legislation to vest such unusual and
dictatorial powers with a minority of the creditors. It may be
assumed that the language of § 12 is not as perspicuous as eou.ld
be desired, but, read as a whole, the intention of congress seems
plain to permit a compromise only when sanctioned by a majority in number and amount of the creditors whose claims have
been allowed, after due notice to them of the bankrupt "s proposition. If the construction contended for by the bankrupt be accepted it will lead to most inequitable results. Take, for illustration, a case where there are thirty creditors and only three
have proved their debts, for equal amounts, at the time the composition is oft'ered. If the bankrupt obtains the consent of two
of them the composition must be confirmed, although the remaining twenty-eight creditors may be in open opposition.
§ 12 is easily capable of a construction compatible with the intent a11d purpose which has always ruled proceedings of this
kind. After the bankrupt has been examined and filed a list
of his creditors he '' may offer terms of composition to liis creditors.'' This plainly implies that the offer should be made to
all his creditors whether they have proved their debts or not. It
is not essential that proofs shall be made before, or at, the first
meeting. They may be made at any time within a year after the
adjudication and it is not necessary that they shall be filed, ·in
the first instance, with the referee. § 57, c. n.
After the terms are thus made known to all the creditors they
have a reasonable time to decide whether they will accept the
offer or 11ot. nut in order to qualify themselves to vote upon
the proposition they are required to prove their claims. The
reason for this is obvious; it excludes from the voting all but
bmia fide creditors; it excludes all those who are too indifferent
to present their claims and all whose claims are unliquidated,
fietitious or exorbitant; it gives all creditors notice no matter
whnt may be the nature of their claims and permits them to
qualify, if they dt>sire to do so, and assent to the compromise or
oppose it, or. if they so elect, they may simply withhold their
a~e11t.
After a fair opportunity has been given to all and the
r1•quisite mnjority of those whose claims have been allowed have
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accepted it in writing an application to confirm the composition

may be filed. Even then the composition may be rejected if the

judge be convinced that it is not for the best interests of the

creditors.

A construction which permits the bankrupt to select a time

when but few creditors have proved and then to present his

terms only to such creditors as he believes to be friendly to his

interests, keeping the general creditors in the dark until he has

obtained a majority of the few who have proved, is contrary to

the intent and spirit of the law. It would enable a few active

and friendly creditors on the spot so to manipulate the proceed-

ings that the necessary majority could be secured while distant

creditors were wholly ignorant of the proposed settlement. That

the Supreme Court entertain views similar to the foregoing may

be inferred from form No. 60 (18 Sup. Ct. xlvi.), adopted pur-

suant to general order 38 (Id. x.).

Without pursuing the subject further the court is constrained

to deny the application to confirm this composition. The reasons

for this conclusion may be briefly stated as follows:

First. It is not approved by a majority in number and amount

of creditors whose claims have been allowed.

Second. No notice was given to the general creditors of the

bankrupt.
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Third. The composition was not presented to all the cred-

itors whose claims were allowed.

Fourth. At the present time the consideration deposited is

not in form to be distributed.

Fifth. The amount deposited as costs is inadequate.

Motion denied.

In re LEVY

110 Fed. 744

(District Court, W. D. Pennsylvania. July, 1901)

A majority in number and amount of bankrupt's creditors

signed an acceptance of the offer of composition, whereby it was

agreed to pay 25 cents on the dollar. Subsequently a number

of the creditors who had agreed to accept such composition came

into court, and desired to file a paper, asking leave to withdraw

their acceptance, and that the application for the composition

be dismissed; stating that when they signed the acceptance they

were not aware of all the facts in the case.

accepted it in writing an application to confirm the composition
may be filed. Even then the composition may be rejected if the
judge be convinced that it is not for the best interests of the
creditol'B.
A construction which permits the bankrupt to select a time
when but few creditors have proved and then to present his
terms only to such creditors as he believes to be friendly to his
interests, keeping the genera.I creditors in the dark until he has
obt.ained a majority of the few who have proved, is contrary to
the intent and spirit of the law. It would enable a few active
and friendly creditors on the spot so to manipulate the proceedings that the necesaary majority could be secured while distant
creditors were wholly ignorant of the proposed settlement. That . ·
the Supreme Court entertain views similar to the foregoing may
be inferred from form No. 60 ( 18 Sup. Ct. xlvi.), adopted pursuant to general order 38 (Id. x.) .
Without pursuing the subject further the court is constrained
to deny the application to confirm this composition. The reasons
for this conclusion may be briefly stated as follows:
First. It is not approved by a majority in number and .amount
of creditors whose claims have been allowed.
Second. No notice was given to the general creditors of the
bankrupt. _
Third. The composition was not presented to all the creditol'B whose claims were allowed.
Fourth. At the present time the consideration deposited is
not in form to be distributed.
Fifth. The amount deposited as costs is inadequate.
Motion denied.
In re LEVY
110 Fed. 744

(District Court, W. D. Pennsylvania.. July, 1901)
A majority in number and amount of bankrupt's creditors
signed an acceptance of the offer of composition, whereby it was
agreed to pay 25 cents on the dollar. Subsequently a number
of the creditors who had agreed to accept such composition came
into court, and desired to file a paper, asking leave to withdraw
their acceptance, and that the application for the composition
be dismissed; stating that when they signed the acceptance they
were not aware of all the facts in the ca.ee.
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BUFFINGTON, District Judge (orally). These creditors

voluntarily came into court, accepted the proposed composition,

and asked the court to act in the matter, and confirm the com-

position. They procured the court to act, and they are now

estopped from interfering with the further conduct of the case in

the matter of this composition. Had they alleged fraud or mis-

representation in the procuring of their signatures to the accept-

ance, the case would be different. They are presumed to have

had the same knowledge when they signed as they have now. The

application for their withdrawal will be refused, and the court

will proceed to pass upon the merits of the proposed composition.

If it is not for the best interests of the creditors, it can be shown

on the hearing before the referee.

Mccormick v. solinsky

152 Fed. 984, 82 C. C. A. 134

(Circuit Court of Appeals, Fifth Circuit. April 15, 1907)

PER CURIAM. On the case made, the contract by the Cit-

izens' National Bank of Beaumont, under which it advanced the

BUFFINGTON, District Judge (orally). These creditors
voluntarily came into court, accepted the proposed co111position,
and asked the court to act in the matter, and confirm the composition. They procured the court to act, and tht>y are uow
estopped from interfering with the further conduct of the case in
the matter of this composition. Had they alleged fraud or misrepresentation in the procuring of their signatures to the acceptance, the case would be different. They are presumed to have
had the same knowledge when they signed as they have uow. The
application for their withdrawal will be refused, and the court
will proceed to pass upon the merits of the proposed composition.
If it is not for the best in~rest.s of the creditors, it can be shown
on the hearing before the referee.

money to pay the composition to creditors in the bankruptcy of

E. N. Brown, was illegal, because a part of the consideration

thereof was that the bank's debt against the bankrupt should be

McCORMICK v. SOLINSKY

paid in full, notwithstanding the composition.
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Solinsky was a party to the illegal contract, and therein

152 Fed. 984, 82 C. C. A. 134

agreed as a part of the inducement that he would return to the

bank the amounts received by him under the composition as one

(Circuit Court of Appeals, Fifth Circuit. April 15, 1907)

of the creditors of the bankrupt, Brown. The present suit, be-

ing one to recover from Solinsky the amounts received by him

under the composition, is clearly a suit to recover moneys know-

ingly advanced under an illegal contract.

The judgment of the Circuit Court is therefore affirmed.

In re GRIFFIN

180 Fed. 792

(District Court, N. D. Georgia. May 27, 1910)

NEWMAN, District Judge. The above bankrupt, M. M.

Griffin, has applied to the court for the confirmation of a com-

position, which he has offered to his creditors and which has

been accepted by a majority in number and amount. Objection

PER CURIA?.!. On the case made, the contract by the Citizens' National Bank of Beaumont, undl'r which it ad,·a.nced the
money to pay the composition to creditors in the bankruptcy of
E. N. Brown, was illegal, because a part of the consideration
thereof was that the bank's debt against the bankrupt should be
paid in full, notwithstanding the comp08ition.
Solinsky was a party to the illegal contract, and therein
agreed as a part of the inducement that he would return to the
bank the amounts received by him under the composition as one
of the creditors of the bankrupt, Brown. The present suit, being one to recover from Solinsky the amounts received by him
under the composition, is clearly a suit to recover moneys knowingly advanced under an illegal contract.
The judgment of the Circuit Court is therefore affirmed.
In re GRIFFIN
180 Fed. 792
(District Court, N. D. Georgia. May 27, 1910)
NEWMAN, District Judge. The above bankrupt, M. :M.
Griffin, has applied to the court for the confirmation of a composition, whieh he has offered to his Cl't'ditors and which has
been accepted by a majority in number and amount. Objection
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is made to the confirmation of the composition by the Silvcy-

Smith Hat Company for the following reason:

"Because said bankrupt obtained the property on credit from

them upon a materially false statement in writing, made to them

for the purpose of obtaining such property on credit; such state-

ment being made on June 28, 1909, and being, as therein shown,

made 'for the purpose of obtaining credit,' and standing 'good

as to each purchase now and hereafter, unless there should be a

material change, in which case [I or we] will .notify them before

making purchases from them.' Copy of said statement is hereto

attached and made a part hereof, marked 'Exhibit A.' On such

statement these objectors sold said bankrupt goods from time to

time, and at the time the petition in bankruptcy was filed said

bankrupt was and is indebted to these objectors on account of

such purchases, as shown by statement of account hereto at-

tached and made a part hereof, marked 'Exhibit B,' to which

reference is prayed as often as may be necessary. Said state-

ment was materially false, in that said bankrupt represented

therein one house and lot located in Manchester, Georgia, of the

value of $1,000, as among his assets. Said house and lot was

at the time the property of said bankrupt's wife, and is still her

property.''
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It appears, from the written statement of the bankrupt made

to the objectors, which is in evidence, that among other assets

shown by the statement, which amounted in all to $3,450, he

claimed to have a house and lot located in Manchester, Ga., where

he was doing business, of the value of $1,000. He now acknowl-

edges that he did not own this house and lot, but that it belonged

to his wife. That this was a material statement is clear, and that

it was untrue is now equally clear.

§ 14 of the bankrupt act of July 1, 1898 (30 Stat. 550, c. 541

[U. S. Comp. St. 1901, p. 3427]), as amended in 1903 (Act Feb.

5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909,

p. 1310]), makes one of the grounds of objection to discharge:

"(3) Obtained property on credit from any person upon a

material false statement, in writing, made to such person for the

purpose of obtaining such property on credit."

§ 12 of the act provides:

"The judge shall confirm the composition if satisfied that

* * * (2) the bankrupt has not been guilty of any of the

acts, or failed to perform any of the duties, which would be a

bar to his discharge."

is made to the confirmation of the composition by the SilveySmith Hat Company for the following reason:
"Because said bankrupt obtained the property on credit from
them upon a materially false statement in writing, made to them
for the purpose of obtaining such property on credit; such statement being made on June 28, 1909, and being, as therein shown,
made 'for the purpose of obtaining credit,' and standing 'good
as to each purchase now and hereafter, u11lcss there should be a
material change, in which case [I or we] will .notify them before
making purchases from them.' Copy of said statement is hereto
attached and made a part hereof, marked 'Exhibit A.' On such
statement these objectors sold said bankrupt goods from time to
time, and at the time the petition in bankruptcy was filed said
bankrupt was and is indebted to these objectors on account of
such purchases, as shown by statement of account hereto attached and made a part hereof, mmokcd 'Exhibit B,' to which
reference is prayed as often as may be necessary. Said s_tatement was materially false, in- that said bankrupt represented
therein one house and lot located in Manchester, Georgia, of the
value of $1,000, as among his assets. Said house and lot was
at the time the property of said bankrupt's wife, and is still- her
property."
It appears, from the written statement of the bankrupt made
to the objectors, which is in evidence, that among other assets
shown by the statement, which amounted in ~11 to $3,450, he
claimed to have a house and lot located in Manchester, Ga., where
he was doing business, of the value of $1,000. He now acknowledges that he did not own this house and lot, but that it belonged
to his wife. That this was a material statement is clear, and that
it was untrue is now equally clear.
§ 14 of the bankrupt act of July 1, 1898 (30 Stat. 550, c. 541
[ U. S. Comp. St. 1901, p. 3427]), as amended in 1903 (Act Feb.
5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. Supp. 1909,
p. 1310]), makes one of the grounds of objection to discharge:
'' ( 3) Obtained property on credit from any person upon a
material fal~ statement, in writing, made to such person for the
purpose of obtaining such property on credit.''
§ 12 of the act provides:
''The judge shall confirm the composition if satisfied that
• • • (2) the bankrupt has not been guilty of any of the
acts, or failed to perform any of the duties, which would be a
liar to his discharge."
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It may be that to sustain the objection will prevent the

creditors from getting as much as they would if the composition

was accepted, but this cannot be considered in passing upon this

objection. As Judge J. B. McPheraon, in the District Court

for the Eastern District of Pennsylvania, in a case very much

like this (In re Godwin, 122 Fed. 11l), said:

"It is very likely that the creditors may lose by the defeat of

the proposed composition; but this consideration cannot be al-

lowed to influence the court in deciding whether the bankrupt

has been 'guilty of any of the acts, or failed to perform any of

the duties, which would be a bar to his discharge.' Bankr. Act

July 1, 1898, c. 541, § 12, cl. 'd' (U. S. Comp. St . 1901, p. 3427).

I agree with the learned referee that the testimony establishes

the fact satisfactorily that the bankrupt has committed one of

the offenses specified in § 14, cl. 'b.' He has 'with fraudulent

intent to conceal his true financial condition and in contempla-

tion of bankruptcy destroyed, concealed or failed to keep books

of account or records from which his true condition might be

ascertained.' This being so, I think the act requires me to refuse

approval of the composition, without regard to the question

whether the creditors would be benefited thereby; and the fact

that only one creditor is actively objecting, while a large ma-
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jority is in favor of taking what the bankrupt offers, is of no

importance in the present inquiry."

The objection must be sustained, and the confirmation of the

composition refused.

It may be that to sustain the objection will prevent the
creditors from getting 88 much 88 they would if the composition
was accepted, but this cannot be considered in p888ing upon this
objection. As Judge J. B. McPherson, in the District Court
for the Eastern District of Pehnsylvani1t, in a case very much
like this (In re Godwin, 122 Fed. 111), said :
"It is very likely that the creditors may lose by the defeat of
the proposed composition ; but this consideration cannot be allowed to influence the court in deciding whether the bankrupt
has been 'guilty of. any of the acts, or failed to perform any of
the duties, which would be a bar to his discharge.' Banlcr. .Act
July 1, 1898, c. 541, § 12, cl. 'd' (U. S. Comp. St. 1901, p. 3427).
I agree with the learned referee that the testimony establishes
the fact satisfactorily that the bankrupt has committed one of
the offenses specified in § 14, cl. 'b.' He bas 'with fraudulent
intent to conceal his true financial condition and in contemplation of bankruptcy destroyed, concealed or failed to keep books
of account or records from which his true condition might be
ascertained.' This being so, I think the act requires me to refuse
approval of the composition, without regard to the question
whether the creditors would be benefited thereby; and the fact
that only one creditor is actively objecting, while a large majority is in favor of taking what the bankrupt offers, is of no
importance in the present inquiry."
The objection must be sustained, and the confirmation of the
composition refused.

