CHAPTER VII

Training for Advocacy:

Courts, Clubs and Public Speaking

From the moment of its inception, the Law Department faced the

need to provide training in the skills required of an advocate, and the

consequent problem of determining what means would best inculcate

such skills. The clerk-apprenticeship in the office of a practicing attorney

(whatever its other deficiencies) had satisfactorily supplied this por-

tion of the lawyer's preparation for practice, and much thought was

given to the problem of how to accomplish the same result within a

university. The steps taken to prepare students for the realities of

actual practice led to the characterization of Michigan as a "practical"

law school. These steps included extensive course work in pleading and

procedure, described in Chapter VI, and the establishment of practice

tribunals, known originally as Moot Courts and Club Courts and

later as Practice Courts and Case Clubs, where students could gain ex-

perience in both trial and appellate practice. In addition, between 1887

and 1916, courses in Elocution and Oratory were offered in the Law

Department and the annual Announcement noted various oratorical

associations and competitions between 1897 and 1927.

The action of the Board of Regents establishing the Law Department

provided:

Moot Courts shall be organized and such other measures

adopted by the Law Faculty as may most effectually promote
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the practical knowledge and application of the principles

taught.1

The Regents' Committee on the Law Department in July 1859 an-

nounced:

Moot Courts will be held as often as once a week during the

term for the argument of cases previously prepared and given

out to students designated. They will be presided over by the

Professor lecturing for the day who, in conclusion will review

the arguments and give his decision upon the points involved.

The students will also organize among themselves such Club

Courts as they may see fit.2

1 Regents' Proceedings, 1837-1864, p. 847.

2 Id., p. 879.
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Thomas Cooley, one of the original three professors in the Law De-

partment, writing in 1894, described the initial arrangements for the

Moot Court:

It was agreed by the professors at their first meeting that

moot courts must be made a special feature of the course,

quite beyond what had been customary in law schools, and that

the professors must give freely of their time in assisting the

students assigned to take part in them in their preparation for

the hearings. This understanding was carried out with liberal

expenditure of labor, and the moot courts became an attractive

feature in the instruction. The students very generally at-

tended them; they were presided over by the lecturer for the

day, who made such suggestions as seemed called for as the

argument proceeded. At the conclusion he commented upon

and criticised the briefs and discussion, if it seemed wise to do

so, and then applied the law. By this course he did not simply

decide the case that had been discussed, but he gave instruction

upon the points involved as well as upon the manner in which

the counsel had prepared for and presented them, and made the

exercise one of practical value.3

Cooley presided over the first Moot Court, held on October 13, 1859.

A total of twenty-two such courts were held during the 1859-1860 Law
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term, with Cooley and Walker each presiding over eleven sessions.

Statistics showing the number of Moot Courts held annually and the

presiding professor may be found in Part II.'

In 186o, the University Catalogue announced:

A Moot Court is held at least once a week during the term,

for the argument of cases previously given out by Professors,

to students designated to discuss them. They will be presided

over by the Professor lecturing for the day, who, at the conclu-

sion, will review the arguments, and give his decision upon the

points involved. Club Courts will also be organized among the

students, to be arranged and conducted by themselves, with

such assistance from the members of the Faculty as may be de-

sired. These Courts, thus far, have been found both interest-

ing and exceedingly useful.5

The rationale underlying the Moot Courts and the Club Courts was

described in the same Catalogue:

. . . The effort here will be to make, not theoretical merely,

but practical lawyers: not to teach principles merely, but how

3 To Wit: Department of Law, University of Michigan, Class of '94 (1894), [here-

inafter cited as To Wit], p. 105.

4 See Part II, VII: x.

5 Catalogue of the Officers and Students for i86o, State University of Michigan, p. 61.
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to apply them. To this end, the Moot Court will be made the

forum for the discussion of such practical questions as must

frequently arise in a professional career at the bar, and the at-

tention of the Faculty will be directed not less to the application

of the points discussed to actual cases, than to the elucidation

of the legal questions. An opportunity will be afforded all the

students to participate in this Court, and they will at all times

have such assistance in their Club Courts as they may find

themselves in need of."

In 1866-1867 the original announcement was altered to state:

An opportunity will be afforded all the senior students to

participate in this [i.e., the Moot] Court . . .

In 1878-1879 the frequency of the courts was changed from "at least

once a week during the term" to "from time to time during the term." 8

With these two exceptions, however, the substance of the announce-

ments, as originally stated, remained unchanged until 1883-1884.

Cooley was active in the Moot Courts throughout the period of his

full-time connection with the Law Department, and for that reason

notes taken by a student in 1864 are of particular interest. In that year,

Cooley delivered the opening lecture for the department and stated:

. . . there would be a Moot Court held once a week for the

purpose of discussing such questions as should be given out by
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the professors, these were to be conducted by Seniors, one

upon a side. In a day or two after the discussion the Professor

would decide the cause, it was customary to appoint a reporter

from among their numbers, to write down the case and its

decision and to have it placed in the library for after ref-

erence . . .

Although no copies of Moot Court cases and decisions have been lo-

cated in the Law Library, a notebook owned by Clement Smith, Law '67,

contains copies of the briefs filed by plaintiffs and defendants in two

cases, probably dated March 1866, together with the opinion which

Thomas Cooley as presiding judge delivered in each. They appear in

Part II.10

o Id., p. 63.

7 Catalogue of the Officers and Students for I866-7, University of Michigan, p. 80.

8 Calendar of the University of Michigan for 1878-9, p. 87.

9 W. O. Balch, MS. notebook, 1864-1865, pp. 2-3, on deposit in the Michigan Histori-

cal Collections, The University of Michigan.

10 See Part II, VII: 2.
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The University Catalogue for 1883-1884 discussed both the Moot

Courts and the Club Courts:

Moot Courts are held from time to time during the term, in

which students discuss cases previously assigned them for that

purpose by the professors. These Courts are presided over by

the professor lecturing for the day, who, at the conclusion, re-

views the arguments and gives his decision upon the points

involved. The effort here is to make not merely theoretical,

but practical lawyers; not to teach principles merely, but how

to apply them. To this end, the Moot Court is made the forum

for the discussion of such practical questions as most fre-

quently arise in a professional career at the bar; and the at-

tention of the Faculty is directed not less to the application of

the points discussed to actual cases, than to the elucidation of

the legal questions. An opportunity is afforded all the senior

students to participate in this Court.

Moot Courts are conducted on the theory that certain facts

are true, and that the only subject open to discussion is the rule

of law to be applied to them. The student having obtained

from the Faculty a statement of facts, is required to prepare

pleadings, and draw up a brief in which the rules of law are

stated under appropriate divisions and sustained by authorities
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which he proposes to rely upon in his oral argument. The

pleadings are submitted to the professor who lectures on the

subject of pleading and practice. He calls the attention of the

student to such errors as may exist, and gives such other prac-

tical information as he may deem advisable.

Club Courts are also organized among the students, to be

arranged and conducted by themselves, with such assistance

from the members of the Faculty as may be desired. These

courts, thus far, have been found alike interesting and useful

to those who have participated in them. The Club Courts are

open to the members of either the Senior or the Junior class,

and students are strongly recommended to connect themselves

with some one of these organizations."

Little has been written about the Club Courts, and no systematic ac-

count of their activities is possible. However, certain facts have been

derived from the 1892 volume of the Michigan Law Journal and from

yearbooks published by the law classes of 1874, 1883, 1894, 1895, and

1896. These sources supply the names of then-active courts, and, while

highly fragmentary, indicate that students joined the several courts on

11 Calendar of the University of Michigan for 1883-84, pp. IIO-II.
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the basis of the jurisdiction in which they expected to practice."2 This

confirms the following statements made in History of the Law Class

of 1883:

Without delay our class had become classified into some one

of the six courts, viz: "Ohio Code," "New York," "Indiana,"

"Pennsylvania," "Michigan" or "Trans-Mississippi," which

were conducted to represent the different localities in which we

intend to practice. These courts continued with a constantly

increasing interest throughout the entire year, and the ad-

vantages that we derived from them are so indelibly impressed

upon our minds that they can never be forgotten.'3

The evidence available shows that when class records were kept, mem-

bership in these club courts was considered sufficiently important to be

included in the individual biographies appearing in the five available

class histories or yearbooks. A comparison of the information con-

tained in the yearbooks for 1894, 1895, and 1896, shows considerable

fluctuation in these courts, for out of the total of fifteen listed, only

three were in existence for the full three-year period. "Michigan Club

Court, No. I," however, the one court for which records have been

located had a seventeen year existence, from 1883-1900."

Club Courts are not mentioned in the Announcement after 1905-

I906," but the latest positive evidence of any activity is for an earlier
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year. The Michigan Club Court No. I records show for the last entry

an election of officers on January 31, 19oo. The decline of the Club

Courts paralleled the increased emphasis on jury trials in the Practice

Court, and in the case of the Michigan Club Court there was a definite

effort to remake the organization into one closely resembling the literary

societies, in existence in the Law Department from 1859.

Bradley Thompson, Law '6o, later a member of the Law Faculty,

stated that his class, the first in the Law Department, had "organized

the present Webster Society . . . ." 6 The yearbooks, Palladium and

Castelian, published by the "secret societies" and the "independents"

12 See Part II, VII:3.

s1 Charles I. York, History of the Law Class of 1883 (1883), p. 15.

I4 See Part II, VII: 4 for a note on the records of "Michigan Club Court, No. i."

l5 The Minutes of the Law Faculty for November 21, 1905 state: "The request of

the Cooley Case Club was presented and it was decided to inform the Club that the

Faculty approve of the general plan, but cannot undertake to select the membership."

Minutes 190o1-190, p. 216.

16 Bradley Thompson, "The First Law Class," 4 Michigan Alumnus 298 at 301

(1898).
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from 1859 to 1896, when they merged to form the Michiganensian,

show that the Webster Society was established in 1859 with 83 members.

The Justinian Society was founded in 1860 with 33 members and the

Jeffersonian in 1864 with 32 members. The Justinian did not function

after 1862-1863. However, the Webster and Jeffersonian Societies re-

mained active. The Jeffersonian was mentioned in the Michiganensian

for 1913-1914, while the Webster appeared as late as 1916-1917. Four

volumes of records of the Jeffersonian Society show a continuous ex-

istence between 1864 and 191o. Other societies, formed from time to

time, had a much shorter life. In 1894, To Wit, the class annual,

reported:

The present year notes no abatement in the cultivation of

forensic eloquence, and in many instances a marked improve-

ment is perceptible. The Webster and Jeffersonian Debating

Societies-transcendent bodies of their kind-descend to suc-

cessive classes, like heirlooms, in perpetuation of instructive

polemics. Each class brings eager recruits, willing to hazard

failure that they may share the prowess of those departed. In

these societies is generated an animating breeze to fan the

dying embers of the well nigh lost art of speech making. Be-

sides these debating societies there has been organized the

Mechem, Griffin and Knowlton debating clubs, each composed
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of active members. The department has club courts galore,

where the principles and knowledge gleaned in the lecture room

and from books are practically applied."?

The Announcement referred to these societies between 1886-1887

and 1919-1920, but while the earlier announcements stated that they

were "for purposes of literary culture," in 1911-1912 this was changed

to read "for purposes of securing training in public speaking and debat-

ing." 18

Participation by law students in oratorical events sponsored by the

University was not mentioned by the Announcement prior to 1897-1898,

but in 1894 To Wit stated:

Oratory has a peculiar charm for the law student. The

present class is represented officially in the local Oratorical

Association, and in all oratorical and debating contests some

of its members have written their names on the dome of excel-

lence."9

17 To Wit, pp. 152-53.

18 Announcement, 1911-1912, p. 31. See Part II, VII: 5 for information regarding

these societies.

19 To Wit, p. 153.
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As late as 1926-1927, the Law School's Announcement devoted several

paragraphs to the several oratorical associations and competitions.20

The accepted belief during the nineteenth century that a lawyer re-

quired extensive training in oratory and in debating, reflected in the

student interest in the debating and literary societies, as well as in the

Oratorical Association and the Club Courts, was recognized by the Law

Faculty in 1887-1888 when Elocution was added to the course of in-

struction in the Law Department. The 1888-1889 Announcement

explained:

It is important for those who study the law with the view of

becoming advocates, that they should give attention to the sub-

ject of forensic eloquence, the better to equip them for the per-

formance of their duties as advocates. It is a mistake to sup-

pose that excellency in speaking is simply a gift of nature, and

not the result of patient and persistent labor and study. In-

struction in elocution and oratory is therefore necessary to law

students. The junior class receive instruction in vocal culture,

articulation and pronunciation; position and gesture; quality

and force of voice. An advanced course in oratory has been

arranged for the senior class .. .21

The 1891-1892 Announcement described the course offerings more

particularly, observing that though they were optional, once a student
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had elected one he was required to complete it and a failure to do so

would affect his standing at graduation. These courses were offered

through 1915-1916. Between 1916-1917 and 1926-1927, students were

advised, in view of the importance to the advocate of public speaking,

to take appropriate courses as undergraduates.

As mentioned earlier, Moot Courts, providing a school tribunal for

the trial of issues of law, had been an integral part of the instructional

program of the Law Department from its establishment. The Club

Courts, concentrating on the trial of issues of fact, while receiving

official approbation, had been entirely extra-curricular.

According to accounts written in 1894 by Professor Floyd Mechem

and in 1912 by Professor Edson R. Sunderland, the Law Faculty con-

cluded by 1890 that greater practical training than was afforded either

by the Moot Courts or the Club Courts was needed by the students.22 To

achieve this objective, the Moot Courts were subjected to a drastic re-

organization in 1890-1891. Instead of concentrating on appellate prac-

20 See Part II, VII: 6 for information relative to these societies.

21 Announcement, 1888-1889, p. 13.

22 Floyd Mechem, "The Practice Court," To Wit, pp. 137-40; Edson R. Sunderland,

"The Art of Legal Practice," 18 Michigan Alumnus 252-60 (1912).
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tice, the students were expected to master trial practice by conducting

a case through the Moot Courts in accordance with the procedural rules

of some one particular jurisdiction.23

The re-organized Moot Court did not long continue. The following

extract from Professor Floyd Mechem's account of the founding of the

Practice Court, written in 1894, suggests that the 1890-1891 reorganiza-

tion of the Moot Court was either conceived as an "experiment" or was

not carried out in practice:

It has often been urged as the chief, if not the only objec-

tion to instruction in law schools that their training was, and

of necessity must be, purely theoretical and not practical in its

character. As to the theoretical side, it has long been conceded

that the law school furnished an opportunity to become

grounded in legal principles which were furnished no where

else; but as to the practical side, it has been insisted that only

the law office and the court room could furnish the necessary

training . . . . Many a young lawyer has gone out from the

law schools well versed in legal principles, only to be non-

plussed by the first practical difficulty.

To supply this need as far as possible the law schools have,

for many years, adopted the moot court and encouraged the

formation of club courts among the students. The difficulty
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with the former is that they give but little practical training,

being chiefly occupied with the argument of pure questions of

law, while in the latter, presided over and conducted by the

students themselves, there is neither the incentive which comes

with required work nor any certainty that their methods or

conclusions are correct. There was obviously an imperative

need for something better, and this need has led to the estab-

lishment, in the Law Department of the University, of the

practice court. Experiment had convinced the Faculty that it

could be done, and it was accordingly projected upon lines and

to an extent not only never before attempted in the history of

law schools, but declared elsewhere to be impracticable if not

impossible. It is now believed that it is not too much to say

that experience has now demonstrated that it is both prac-

ticable and possible, and that it supplies the need which has so

long been felt.2'

The Regents on October 18, 1893, had directed the Law Faculty to

"organize a Practice Court," 25 and on November 17 the Executive

Committee of the Regents was "authorized to appoint a clerk for the

23 See Part II, VII: 7 for a description of these courts and the techniques employed.

24 Floyd Mechem, "The Practice Court," To Wit, pp. 137-38.

25 Regents' Proceedings, 1891-1896, p. 222.
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Practice Court in the Law Department, for one year, at a salary not

exceeding $oo." 26 The Announcement of the Law Department for

the same year, 1893-1894, stated:

The Regents of the University have recently determined to

establish within the Department a Practice Court. During the

year '93-'94, two courses of instruction will be offered in

Practice Court work.

(a) Practice under the Common Law.

(b) Practice under the Code.

Every member of the senior class will be required to elect

one of these courses. Practical experience will be given the stu-

dent in the drawing of papers in a cause, the empanelling of

juries, and the examination of witnesses. In fact, every step

will be taken from the commencement of a suit to final judg-

ment. Issues of facts will be tried as in actual practice, and the

student will be required to do for himself, under the direction

of his instructor, the work of the law office and court room.

It is believed that the Practice Court will afford the students an

opportunity of combining theory and practice under such con-

ditions that he will gain a clearer insight into matters of prac-

tice than students ordinarily obtain who study in offices. This

work will be under the direction of a member of the Faculty.27
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Further information relating to the initial organization of the Prac-

tice Court is supplied by Mechem's account of its establishment, pub-

lished in 1894:

The work has been divided into two courses: First, a course

of cases upon statements of facts, prepared and assigned by

the Faculty, upon which causes are to be begun, issues of law

framed, and arguments had upon the legal points involved as

in actual practice. This course embraces not only the practice

of the old moot courts, but, in addition, the actual commence-

ment of the action and its prosecution to a judgment upon the

issues of law involved. Second, a course of cases upon actual

controversies arranged among the students by members of the

Faculty, in which the students assigned as attorneys are to

collect the evidence, determine the forum and form of action,

sue out process and conduct the cause to its termination. These

cases are usually tried by jury, and all of the practice of select-

ing a jury, examining and cross-examining witnesses, arguing

questions of law to the court and of fact to the jury, sub-

stantially as in actual trials, is obtained. In this course, a jury

trial will be found in progress upon substantially every day in

the second semester. Each student is required to take part as

26 Id., p. 229.

27 Announcement, 1893-1894, p. 16.
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attorney in at least one case in each course, besides performing

duty as witness, juror, party and officer as required. The prac-

tice and procedure in each course are according to that prevail-

ing in the student's own state.

The work devolved upon the Faculty has been very great.

Methods of procedure have required to be evolved, rules pre-

pared, and all of the complicated machinery of the court and

the clerk's office put in motion. The labor of preparing over

seventy-five different statements of fact for the first course has

been great, but not so great as that of arranging as many actual

controversies for jury trials in the second course. The mem-

bers of the class have entered into the work with the zest which

ensures success. Never before has there been such a generous

rivalry in work; such demands upon the library; such a spirit

of inquiry and investigation in the air.28

Two contemporary student accounts show student reaction to the

Practice Court. The 1894 Law Annual, To Wit, commented on "The

Practice Court, which is hailed with delight by every student as a po-

tent instrument for the making of practical lawyers . . ."29 The

History of the Class of 1896 stated:

It is with pleasure that I turn to the practice court in whose

work '96 has spent so goodly a portion of its time. In the early
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part of the year there was the practical experience of being

thrown out on one's pleadings and the numerous but futile

attempts to settle out of court. And woe to the man from

Dakota or New Mexico or where not who thought to deceive

the judge, for "full of wise saws and modern instances", he

knew the law of every State or Territory and could examine a

group of four from as many different States, upon the laws

of their various jurisdictions. Then there was the law argu-

ment, where every attorney staggered under a weight of au-

thorities, where all sorts and conditions of briefs, from the

curt statement to the continued story, were presented and

where our coming leaders "sawed the air" and advanced argu-

ments from the sublime to the ridiculous.

In the second semester came the jury trials which are pro-

gressing even now. These are proving of incalculable benefit,

are grounding us in pleading and evidence and in the general

method of carrying on a trial. These trials are made as realistic

.as possible. The crowd of loungers even is not lacking. The

jury is of the usual high order of intelligence and the wit-

nesses show evidence of careful coaching.30

28 Floyd Mechem, "The Practice Court," To Wit, pp. 139-140.

29 To Wit, p. 165.

0o Res Gestae (1896 Law Annual, unpaged), extract from Senior Class History.
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The Law Department's Announcement for 1894-1895, discussing in

great detail the work of the Practice Court, pointed out that the purpose

of the Court:

. . . [was] to afford to the student practical instruction in

pleading and practice both at law and in equity, under the com-

mon law system and the "code" or "reformed" procedure, and

actual experience in the commencement and trial of cases

through all their stages.81

Professor Floyd Mechem's supervision of the Practice Court lasted

only for the initial year. On June 26, 1894, the Board of Regents

appointed Thomas Bogle ". . . Professor of Law for one year, to

have charge of the Practice Court . . . ." 2 In 1901, Edson R. Sun-

derland commenced his long connection with the Practice Court, work-

ing at first with Professor Bogle. In 19IO-1911 Sunderland was placed

in charge of the Practice Court and carried this responsibility for many

years. In 1944 Professor William Wirt Blume, who had worked with

Sunderland since 1927, took over the Practice Court until 1948, when

Professor Charles Joiner assumed the chief responsibility.

Writing in 1903, two years after commencing his work with the

Practice Court, Professor Sunderland set out the purpose of the Prac-

tice Court and appraised its work:

The law department of the University of Michigan has al-
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ways proceeded upon the theory that the chief function of a

law school is to fit men for the practice of the law. An aim to

make professional instruction as thoroughly practical as pos-

sible is by no means a narrow one, nor is it out of accord with

the liberalizing tendencies of university culture . . . .

The men who attend a law school are mostly men who in-

tend to practice law, and the value of the course, therefore, de-

pends upon the adequacy of the preparation it gives them for

practice . . . . It is not uncommon for a man to be very well

informed about the law, and at the same time be a complete

failure as a lawyer . ...

Of course a thorough knowledge of the substantive law is

indispensable. But such a knowledge becomes practically use-

ful only when coupled with a knowledge of the means whereby

the principles of the law are applied to particular controversies.

This result the "practice court" aims to accomplish.

After discussing certain details of the practical operation of the Prac-

tice Court, Sunderland concluded:

31 Announcement, 1894-1895, p. 17-18. The full text of these paragraphs appears in

Part II, VII: 8.

32 Regents' Proceedings, 189I1-896, p. 306.
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It is believed that this practice court work helps materially

in definitizing the theoretical knowledge of the law which the

student gets elsewhere in his course. It gives him experience in

the application of principles to specific facts. It familiarizes

him with the best methods of conducting trials and challenges

his attention to the many pitfalls which beset the path of the

practitioner ....

In his first cases the young attorney is confronted and some

what terrified by a host of puzzling questions: . . . . It is to

help him through these difficulties that the practice court is

maintained . . . . In short, the practice court aims to supple-

ment the textbooks and the lectures by a comprehensive and

thorough application of the laboratory method."

The amount of time devoted to instruction in practice and procedure

at Michigan, including the Practice Court, was subjected to great

adverse criticism. Writing in 1912, Sunderland expounded the belief

of the Law Faculty that law students should be prepared for the exigen-

cies of actual practice and defended the inclusion of the Practice Court

in the course of instruction. A portion of his statements appears in

Part II.3" He pointed out that despite the values of the case system it

did not teach the student how to use the law, and stated that the teach-

ing of practice had been given a prominent place in the Law Department
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in order to ". . . round out the law school curriculum into a practical

as well as a theoretical course, to supplement the case system in making

the law concrete, and to develop the study of law as a science which is

primarily to be applied to the needs of a complex society ... ." 35

According to Professor Charles Joiner, writing in 1953:

. . . This statement was roundly criticized by leading law

teachers of the day-Henry W. Ballentine, then of Wiscon-

sin; Roscoe Pound, of Harvard; Epaphroditus Peck, of Yale.

Notwithstanding the criticism of these eminent scholars, Sun-

derland carried the day and his philosophy became the corner-

stone for the teaching of procedure at Michigan and else-

where.8"

Despite criticism, the Law Faculty continued to emphasize practical

training for advocacy. Courses in practice and procedure were de-

liberately integrated to provide a unified pattern of instruction. The

3s Edson R. Sunderland, "The Practice Court," 9 Michigan Alumnus 295-99 (1903).

84 See Part II, VII: 9.

35 Edson R. Sunderland, "The Art of Legal Practice," 18 Michigan Alumnus 252

at 260 (1912).

36 Charles Joiner, "Teaching Civil Procedure: The Michigan Plan," 5 J. Legal Ed.

459 at 462 (1953).
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Practice Court, as organized by Professor Mechem and developed by

Professor Sunderland, remained substantially unchanged until 1923-

1924, trying both issues of law and of fact, although jury trials tended

to receive proportionately greater emphasis toward the end of this

period. It became customary for law students by the early 1920's to

stage, in some well-frequented part of the campus, an event involving

some overt act which was then used as the basis for a law suit brought

in the Practice Court. Students, pr'esent at the occurrence of the act

in question, served as witnesses; there was considerable politicking over

the selection of a jury; and law students tended to look at these trials

as opportunities for horseplay and campus notoriety, rather than as

training for practice.

Partly to correct this situation, the Practice Court was reorganized

in 1923-1924. The students were made responsible for drawing process

and pleadings, which were subjected to faculty criticism; after this,

questions of law were briefed and argued. Jury trials were eliminated."3

The Practice Court was again altered in 1924-1925 but thereafter re-

mained practically unchanged through 1945-1946. During this period,

there were no jury trials, the students being furnished with prepared

statements of the facts. The 1924-1925 Announcement stated:

As an essential part of the work in procedure, supplementing

the class-room courses offered in pleading and practice, the
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Law School maintains a Practice Court under the direction

and control of members of the faculty. Its purpose is to give

the students an opportunity to coordinate their knowledge of

procedure and their knowledge of the substantive law in the

conduct of an actually litigated controversy. Three features

are specially developed and emphasized, namely, the drawing

of pleadings, the writing of briefs, and the oral argument of

questions of law.

*ie * e * * *

The cases assigned in the Practice Court cover all the princi-

pal fields of law and equity. They are litigated in accordance

with the usual rules of practice as actual cases of first impres-

sion in the several jurisdictions chosen and are decided on the

basis of the weight of authority thus carrying the students into

a study of the whole body of relevant American and English

law.88

As noted earlier in this chapter, the Club Courts ceased to function

as school tribunals during the last decade of the nineteenth century,

87 For a description of the reorganized Practice Court see Part II, VII: 10o.

38 Announcement, 1924-1925, pp. 30-31. See also Part II, VII: ii.
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about the time the Practice Court was established. Although they did

continue to exist with altered functions, and although official notice

was taken of the existence of the literary and debating societies, both

types of extracurricular organizations became steadily less important.

The latest surviving records for a literary society are dated 191o, in

spite of the fact that the Announcement as late as 1919-1920 referred

to them and for the years 1917-1918 through 1919-1920 noted also that

there were ". .. other societies in which the argument of assumed

cases of problems of law is the principal work." "' No information re-

garding the continued existence of either the literary or the "other so-

cieties" after 1919-1920 has been located. Available evidence, however,

shows that student interest in this type of activity was dormant, not

dead, and that it could be reactivated under favorable conditions.

While the Practice Court was being reorganized in 1923-1924, some

law students commenced to show an interest in student organizations

or law clubs. The Faculty Minutes for January 25, 1924, record the

fact that a committee was appointed ". . . to take under advisement

the matter of law clubs . .. ." 40 The Committee reported on February

I, 1924 ". . in regard to the progress being made in the formation

of student clubs." "4

Somewhat more information concerning these "law clubs" appears

in Professor Herbert F. Goodrich's "Revival of Moot Courts at Michi-
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gan: Organization and Operation of the Ancient Practice Among

Students":

Moot courts in which law students argue law questions are

not new . . . at Michigan, for there have been several

organizations in former days in the Law School devoted to the

argument of cases among their members. These voluntary

societies died out, for one reason or another, some years ago.

Clubs formed for the purpose of argument of moot cases

exist in varying numbers at several of the best law schools in

the country. From the students of the Law School at Michigan

has come a movement for the establishment of such clubs here.

The third year class took the initiative and through a commit-

tee appointed for that purpose have organized about twenty

clubs of first and second year men. Each club is under the di-

rection of a third year man as adviser. Arguments will start in

a few days and continue for several weeks, until each member

89 Announcement, 1917-1918, p. 33.

40 Faculty Minutes, 1920-1930, p. 191.

,, Id., p. I94.
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of the various clubs has participated in at least one argument.

With this start it is expected that the work can begin without

delay at the beginning of the school year next fall, when a

more elaborate program can be undertaken. It is hoped that at

that time, too, to begin a series of inter-club contests, in addi-

tion to arguments between counsel in the same club.42

An account of the law clubs between 1923 and 1925 is contained in a

mimeographed pamphlet, entitled Case Club Competition ... .938-

1939, apparently distributed to entering students. The first paragraph of

the pamphlet, "History of the Organization," stated in part:

As the Case Club enters upon its sixteenth year of activity

it might be well to pause and consider its history . . . The

first records available are for the years 1923 and 1924. At that

time Paul Leidy was the senior adviser for the Cooley Club,

which appears to have been the only club in existence, and

hence the nucleus around which the present competition has

been built. If there were others they had a separate organiza-

tion and their records have not survived. The cases, during

the first few years, were argued before juries of students;

the questions of fact being argued, as well as questions of law

. . .In the Cooley Club there were sixteen members-as

compared with the 330 members in the five first-year and four
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second-year clubs today. In 1924 the membership increased to

twenty-four. And in 1925 the case club system, as it exists

today, was formally organized by Professors Holbrook,

Stason, and Durfee. In that year the Marshall, Kent, Story,

and Holmes Clubs were organized. In a statement recorded

in 1925 it was written: "The purpose of these clubs is to

furnish an extra-curricular opportunity for the preparation

of and argument of concrete law cases, and it is the thought

of those behind them that they would someday supplant the

course in Practice Court." The program adopted called for

intra-club arguments between the freshmen members, and for

inter-club arguments between the junior members, each team

to be composed of two men ... . 4

It is possible that without faculty encouragement, the law clubs would

have not survived. On April 3, 1925, Professor Durfee reported to the

Law Faculty:

. . . to the effect that the clubs have been disintegrating.

He suggested a new form of organization, based upon the

fraternities and the Lawyers' Club. It was resolved that it is

42 Herbert Goodrich, "Revival of Moot Courts at Michigan," 30 Michigan Alumnus

725-26 (1924).

43 Case Club Competition, (undated) p. I.
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the sense of the faculty that the present form of organization

of clubs be continued, if possible, except that the board of

student advisers should be appointed by the faculty, and that

the presiding judges at the meetings of the club should be

members of the faculty or practicing members of the Bar. It

was voted that the matter be referred to the Committee on

the case clubs for the purpose of formulating a report on the

basis of the foregoing resolution.44

While the report from the case club committee was being prepared,

a report on the Practice Court was presented to the faculty. From the

initial organization of the Case Clubs, Professor E. Blythe Stason and

other members of the faculty had hoped that eventually the Case Clubs

would take over the functions of the Practice Court, thus combining

the two school tribunals. The Committee took cognizance of this and

their reported recommendations included a resolution, adopted by the

faculty on October 2, 1925:

First: That Practice Court shall be continued as a required

third year course, as at present, unless and until the case clubs

develop further than they have up to the present time.45

On October 9, 1925, Professor Durfee submitted a report dealing

directly with the Case Clubs. Adopted by the faculty, it stated in part:

In our opinion, the situation justified an attempt to operate
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case clubs this year.

Our aim should be fewer and better clubs. Unless the re-

sponse exceeds our expectations four clubs would be enough.

If there should be a waiting list of men who desired to join,

it would have a wholesome effect. In no case should the num-

ber of clubs exceed six.'4

The students, thus encouraged, continued to participate in Case Club

work, and in 1928 Professor E. Blythe Stason described the operation

of the Clubs in the Michigan Alumnus:

At the present time there are four case clubs in the Law

School. Each club consists of about twenty-four first-year

students, eight second-year students, and one third-year stu-

dent who acts as the club adviser. There is also a faculty

member assigned to each club as adviser, and there is a special

committee of the Law faculty which acts in a general advisory

capacity for all clubs . . .

44 Faculty Minutes, 1920-1930, pp. 249-50.

5 Id., p. 274.

e Id., p. 276.
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The members of the faculty select disputable legal proposi-

tions from recent judicial decisions, and prepare statements of

fact which involve these legal propositions. Each group is

given one of the statements of fact as its case. By selecting

legal propositions which have a lively significance in connec-

tion with the actual trial of cases it has been possible to give an

element of vital interest and punch to the club work that is so

often lacking in moot court exercises."47

It should be noted that the Case Clubs, as distinguished from the

nineteenth century Club Courts, furnished participants with statements

of fact, prepared by the Law Faculty, with the students responsible for

looking up and arguing the applicable law. They resembled the Club

Courts in being voluntary student organizations. They were, however,

better organized and better articulated with the instructional program

of the Law School.

The work of the Case Clubs was described by Henry M. Bates in his

1933-1934 report to the President. He referred to them as "Club

Courts" and stated:

Mention should be made here of the splendid development

of our Club Courts and the work which they are carrying on.

This work might well be considered a part of the regular cur-

riculum of the School, though it is organized upon the basis of
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voluntary participation by the students. The number of those

electing to take part in this work increased greatly over that of

the preceding year, and the work of the Club Courts was de-

veloped and improved under the general supervision of a com-

mittee of the faculty, with the able and devoted assistance of

four senior students, who themselves were the finalists in a

two-year competition in which they had participated during

their first and second years in the School. The work of these

student advisers has increased in importance as the number

of Club Courts has increased, and as the work on this course

has been perfected and developed. It is only fair to say that

these students are rendering distinctly important service in the

work of instruction. The extent of the work which they per-

form has grown to formidable proportions, and it could not

possibly be carried by the faculty without their aid. They have

given a very considerable amount of time and have brought to

their work high ability, the results of their own experience, and

the sympathetic understanding which they have with student

problems."

4 E. Blythe Stason, "The Law School Case Clubs," 35 Michigan Alumnus 250

(1928).

4 President's Report, 1933-1934, p. 8I.
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While initial faculty reports on the Case Clubs had anticipated the

Clubs would supersede the Practice Court as then organized, eight

years passed without any step in that direction being made. It was not

until 1933 that the Law Faculty recognized officially that the Practice

Court and the Case Clubs overlapped in function and activity. Ac-

cordingly, on May 26, 1933:

Upon recommendation of the special committee appointed to

consider the Case Clubs it was voted that (I) all members of

the third-year class be required to elect the course in Practice

Court; (2) that those members of the third-year class who

have completed the work of the Case Clubs in satisfactory

fashion for the first two years shall be excused from that por-

tion of the Practice Court course which relates to the prepara-

tion of brief and oral argument and shall be required to elect

only that portion which relates to the preparation and criticism

of pleadings; (3) as to members of the present second-year

class who shall be editors of the Law Review next year it shall

be required that they, too, shall complete the Practice Court

work except for preparation of law briefs and oral argument."4

These two divisions of the Practice Court became known respectively as

the "Short Term" and the "Long Term," and as the number of students

taking part in Case Clubs increased, the number enrolled in the "Long
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Term" of the Practice Court proportionately decreased.

By 1940-1941, Case Clubs were a recognized though voluntary part

of the Law School's program of training for advocacy. Student par-

ticipation had continued to show a steady increase. E. Blythe Stason

described the work of the Clubs in his 1940-1941 report to the President,

noting in particular one of the most valuable portions of the training:

. . .By reason of their participation in the case clubs,

law students are at an early stage in their professional study

compelled to make practical use of the Law Library in a man-

ner quite like that of the practicing lawyer preparing a case

for argument ,. . . [The case clubs] are an admirable sup-

plement to the program of formal classroom courses, and they

demonstrate the value of self-education in a practical and use-

ful way.50

Dean Stason, it should be remembered, was one of the strongest sup-

porters of the Case Clubs at the time of their organization. His keen

interest in the Clubs and his conviction of their importance in training

for advocacy, was put to a severe test during World War II. As en-

4 Faculty Minutes, 1930-1940, pp. 124-25.

50 President's Report, 1940-1941, pp. 103-104.
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rollment dwindled, so did Case Club participation. The minutes of the

Advisory Committee for the Clubs during these years show the scarcity

of members and how great were the obstacles to keeping even a rudi-

mentary organization functioning. Yet the Case Clubs survived, and

the Dean's report to the President for 1946-1947 stated:

The student Case Clubs of the Law School . . . deserve

especial mention because of the splendid work which they have

been doing in recent years. The Case Clubs were first estab-

lished about 1924. From the start they have been a voluntary,

noncredit, extracurricular student activity, the object of which

has been to furnish law students an opportunity for the prepa-

ration and argument of law cases based on specified facts. Par-

ticipants in the arguments are first-year and second-year stu-

dents. The program is administered by a committee of senior

students, selected each year by the faculty and appointed stu-

dent assistants, with modest stipends for services rendered.

The students are divided into clubs, the number of clubs de-

pending upon the number of students participating each year.

From one-half to two-thirds of the members of the first-year

class regularly take advantage of the opportunity afforded. The

second-year students participate previously as first-year stu-

dents but carry on a second year for additional training and ex-
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perience. At the present time there are nine first-year clubs,

each bearing the name of a distinguished American jurist:

Marshall, Taney, Cooley, Story, Brandeis, Hughes, Holmes,

Cardozo, and Stone. Then there are four second-year clubs

bearing important English names: Blackstone, Coke, Mans-

field, and Littleton. The students in each club are divided into

groups of four, each group being divided into two teams of

two each. Statements of fact are handed to the separate

groups-facts raising legal issues which the participants brief

and then argue orally as they would in an appellate court.

The two best performers in each first-year club are selected

by the senior advisers in charge to be the recipients of winners'

awards in the form of subscriptions to the Michigan Law Re-

view. The second-year clubs carry on a pyramided series of

interclub arguments, so arranged that as a culmination of the

year's work there are semifinal contests followed by a final

argument, which comes as one of the major events at the close

of the school year. Both the winners and the losers in the final

argument are awarded cash prizes . . .

The law faculty regards the work of the Case Clubs as a

distinctive and valuable part of the training of law students.

The experience which the participants obtain in the use of the

law library, the briefing of cases, and the presentation of oral
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arguments is a valuable supplement to the regular classroom

work of the School .. . 5

The plans for Case Club organization, as adopted by the Law Faculty

in 1925, had placed a faculty member in charge of every argument, with

the recommendation that outside lawyers should be brought in as judges

for the finals and semi-finals. In 1958-1959, the By-Laws and Rules

provided:

Freshman Fall Term cases shall be heard by a court pre-

sided by the Senior Judge of the Club, and further composed

of the junior advisor, the third member of the court being a

senior Law Student selected by the Senior Judge.

Junior Fall Term cases shall be heard by a Court of a

neutral Club, presided over by a member of the Faculty, and

further composed of the Senior Judge of that Club and the

advisor appointed by said judge.

Freshman Spring Term cases shall be heard by a court of a

neutral Club to be presided over by the Senior Judge of that

Club, and further composed of the advisor appointed by said

Judge, the third member of the Court being a senior Law Stu-

dent selected by the Senior Judge.52

The Campbell Competition, which culminated the series of junior

arguments, originated under the terms of a gift from the firm of Camp-
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bell, Bulkley and Ledyard of Detroit, in memory of their former partner,

Henry M. Campbell, '78. The income from the gift was used after

1925 to reward wining counsel in the Campbell Competition, although

no record of the names of the winners has been located prior to I927."

In the course of the annual competition, eight teams, each composed of

two second-year students, competed for the Henry M. Campbell

Memorial Prize.

Eligibility to participate in Campbell Competition shall be

determined on the basis of numerical scores earned by counsel

in the argument of the Freshman and Junior cases, the sixteen

highest standing members enjoying priority."

5t President's Report, 1946-1947, pp. 107-108.

52 By-Laws and Rules of the Case Clubs of the Law School of the University of

Michigan, pp. 7-8.

53 Case Club Competition . . . 938-1939, p. x. The income from this gift was sup-

plemented in 1952, 1953, and 1954 by the successor to the original donor's firm, known

in 1958-1959 as Dickinson, Wright, Davis, McKean, & Cudlip.

4 By-Laws and Rules of the Case Clubs of the Law School of the University of

Michigan, p. 8.
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Although the prestige of participating in the Campbell Competition

was limited to sixteen juniors out of a total membership in 1958-1959

of 323 first-year and 57 second-year students, the advantage of Case

Club work accrued to all participants. A number of students each year,

however, questioned whether the program was worth the requisite time

and energy. As a voluntary organization, students could be urged but

not compelled to participate, and many freshmen, deeply concerned

whether their grades would permit them to stay in Law School, won-

dered if it would not be safer to concentrate on getting themselves

through the crucial first year. Statistics, however, showed:

... that members of the Case Clubs have significantly

better success in their academic standing than do non-mem-

bers. The opportunity for the member to talk to Junior and

Senior members of his club, to analyze developing areas of the

law, and to marshal both his oral and written expressions has

contributed, to this success . ...a"

While a number of freshmen students dropped out of the Case Clubs

during the course of each year, most of those completing the first-year

and practically all participating in the second-year program were con-

vinced of the immediate as well as the long-term merits.

The values to be derived from Case Club work were set out in the

description of the Case Club program:
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The value of Case Club work is best indicated by the fact

that it takes the place in the Law School curriculum of the

usual Law School courses in brief writing, legal research, and

argumentation.

Case Club work also teaches the use of the law library. Ex-

perience in quickly and accurately collecting the law on a

troublesome point is of great benefit to the young attorney.

They, the Case Clubs, afford an opportunity to learn some very

practical aspects of the practice of law that are not encountered

in the normal law school curriculum. The student takes an

actual set of facts, looks up the law, writes his brief, and

argues his case orally before judges who ask him questions and

criticize his performance.

In addition to achieving competence in brief-writing,

persuasiveness in argument, and skill in research, the Case

Clubs also help to make the study of law more realistic. In

representing the interests of a client, counsel become acutely

aware of, and responsible for, all the arguments which can be

made in his behalf.

5 Form letter sent to entering freshmen, 1957.
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Moreover, Case Club participation affords valuable experi-

ence in the opportunities it presents for actual judging of

cases. Each year, the sixteen top-ranking juniors from all

clubs are chosen to be members of the Executive Committee

of the Case Clubs, each of them in turn being in charge of a

Club as a Senior Judge. Other members of the Junior and

Senior class are chosen to sit as Associate Judges in the hear-

ing of cases."8

As the Case Clubs came to occupy an increasingly important place

in the preparation for advocacy offered by the Law School, it was

questioned whether the Practice Court would not serve a more useful

function if it were directed toward the trial of issues of fact rather than

of law.

The re-introduction of jury trials in the Practice Court program was

recorded in the 1949-1950 Announcement. According to Professor

Charles Joiner, writing in 1949, the Law Faculty had been dissatisfied

with a method of teaching trial procedure which failed to give students

experience in the trial of issues of fact, yet to use either agreed facts

or a staged event as the basis for a jury trial had proved unsatisfactory

at an earlier period:

The members of the faculty . . . concluded that some pro-

cedure was necessary to allow the student to. fit together the
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jigsaw puzzle of substantive and procedural law in true-to-life

litigation. Dean E. Blythe Stason visualized the possibility

of the use of motion pictures in this connection, and at his sug-

gestion a plan was developed pursuant to which pictures are

used as the means through which witnesses and clients can

learn of the facts constituting the basis of later litigation.5

By using motion pictures to present the facts of the case to those

persons who had earlier agreed to act as witnesses, trials, offering ex-

periences similar to those likely to be encountered in actual practice,

became possible. Dean Stason in his 1947-1948 report to the President

discussed:

. . . [the] noteworthy innovation of the current year . . .

the use of motion pictures in Practice Court cases. Motion pic-

ture sequences are used to reveal to the witnesses the scenes

5o Training for Advocacy: Suggestions and Rules for Case Club Work (2nd ed.,

1957), pp. 1-2. In 1957-1958 and 1958-1959, there were eighteen case clubs. Each one

had a Senior Judge, so that, with the Presiding Judge, there was a total of nineteen

judges. Introduction to Advocacy (1958), p. i.

5 Charles Joiner, "Motion Pictures and Practice Litigatidn: Michigan Law School

Introduces New Technique," 35 A. B. A. J. 185 at 186 (1949).
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concerning which they testify. In the past the testimony of

witnesses has been one of the most difficult phases of the work

of the Practice Court . . . Last year under the supervision of

Assistant Professor Charles W. Joiner, who is in charge of the

work of the Practice Court, motion pictures were used as the

basis of moot court jury trials. Through cooperation of Play

Production and the Audio-Visual Education Center of the

University, skilled and properly coached students of dramatics

enacted before motion picture cameras the scenes that consti-

tuted the facts of the law suit.

In the initial experiment, a young laboring man with his

dinner bucket in his hand was crossing Monroe Street on his

way to work on a murky and slippery winter morning. Seeing

a girl friend down the street he withdrew his attention from

the crossway to wave an affectionate greeting. This young

man became the plaintiff in the lawsuit. Unfortunately, at the

same moment that the plaintiff entered the crossway, the de-

fendant, driving his car at a high rate of speed, with a chatting

companion in the front seat, was traveling along Monroe

Street, and he too, at the same critical moment, waved to a

friend on the sidewalk. The car struck the plaintiff. The

ambulance took the "injured" man to the hospital. The police
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measured the skid tracks and took the names of witnesses.

All the while cameras recorded the events from the various

positions of the witnesses, and the facts of the lawsuit were

reduced to 16 mm film. Thereafter, the film was shown to

the parties and the witnesses, each seeing only the part of the

film he would have seen had he been actually "on location."

The attorneys were senior law students, two on each side. At-

torneys obtained the facts from their clients and witnesses.

The trial proceeded in realistic fashion, but (also realistically)

the jury on the first trial disagreed. It was an illuminating

experiment that comes as close as can be to reproducing the

atmosphere of a real jury trial.

During the coming year we shall repeat with this year's film,

and shall make at least one and possibly two additional

scenarios. So far we are using only silent films. In the near

future, if all goes well, we shall experiment with sound track,

which will, of course, permit using conversation and sound

effects as evidence. Gradually, a film library will be accumu-

lated. Since the acting is by "experts" rather than novices,

and is accurately controlled by coaching to produce the desired

effects, and since the film may be reused year after year, the

experiment promises to be a valuable addition to the Practice

Court . .. .5

5s President's Report, 1947-I948, pp. 100-102.
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With increased law student participation in the Case Clubs, the Law

Faculty concluded that the third-year procedural courses could be profit-

ably reorganized. Accordingly, on March 31, 1950, they adopted certain

recommendations, including the following:

That Civil Procedure III be moved into the first semester

of the third year and expanded into a three-hour elective by

absorbing the Practice Court program as part of the course;

that the present one-hour Practice Court be continued as a re-

quired course for students not electing Civil Procedure III and

that the present distinction in the Practice Court program

based on Case Club participation be continued; this change to

become effective at the end of the first semester of the 1950-51

academic year."5

By degrees, the organization of the third-year course work in pro-

cedure was modified. In 1957-1958, the Announcement described the

Practice Court and Civil Procedure III as two separate courses, one of

which was required of each senior, with actual trial practice coming in

Civil Procedure III, not in Practice Court.60 A further reorganization

took place for 1958-1959, with the Practice Court operated in con-

junction with the third-year course in procedure, the new course being

entitled Trials and Appeals and Practice Court."6 This course was de-

signed so that each student participated in a full length trial practice
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case.

Thus the Law School in 1958-1959 was continuing a program de-

signed to overcome the objection of a "purely theoretical and not prac-

tical" training. Instruction was offered in civil and criminal procedures,

supplemented by ". . . especially realistic work in the practice court,

and by programs of student-managed case clubs . . . ."62 to the end

that the Michigan graduate would have ". . . the necessary sound

theoretical background and an adequate practical training. Although

he will not be a polished advocate-and that cannot be expected until

after many years of practice-neither he nor his clients need ever be

embarrassed as a result of his actions." 63

59 Faculty Minutes, 1945-1950, pp. 789-90.

60o See Part II, VII: 12 for descriptions of these two courses.

61 See Part II, VII: 13 for a description of this course.

62 Legal Education at Michigan (pamphlet, University of Michigan Official Publica-

tion, Vol. 57, No. 40, Sept. 30, 1955), p. 5.

63 Charles Joiner, "Teaching Civil Procedure: The Michigan Plan," 5 J. Legal Ed.

459 at 461 (1953).

