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CHAPTER VIII.

Hughs V. ^Yashington, 65 III. 21^5. (1S72.)

Appeal from the Circuit Court of Cook county; the Hon. Wm.

W. Farwell, Judge, presiding.

Mr. Justice Walker delivered the opinion of the Court:

These cases present substantially the same questions, and wo,

therefore, consider them as one. Tliey were brought by the heirs
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of John A. Washington against George E. H. Hughs and the heirs

of Sanderson Robert. The bills were filed to set aside and annul

II ugh

contracts of sale of large and valuable real estate in the city of

Wa

hington~

65 Ill.

45.

{1 7 .)

Chicago, by Hughs, as the agent of Washington's heirs, to Robert.

pp al from th

The ground alleged for rescinding the contract was fraud.

The cases were heard together, in the circuit court of Cook

county, on the 6th day of May, 1871. The evidence was very
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ook coun y ; the Hon . WM.

voluminous, and consisted largely of letters sent and received by

the various parties, depositions and other documentary evidence.

After the hearing was had, it is claimed that the court below

decided the cases in favor of the complainants, but, before anv
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decree was rendered or enrolled, the fire of October of that year

destroyed the court house and all the papers in the cases, both

pleadings and evidence.

Counsel agreed upon and restored the pleadings in the cases.

The defendant then made a' motion for time to retake and restore

all of the destroyed evidence, and urged their right to have the

evidence restored and on file before a decree should be passed and

filed for record or recorded.

The motion of the defendants was denied, and the court, from

memory of the evidence, pronounced a decree in each case, and

they were duly enrolled and became final. From that decree the

defendants ap^oeal, and assign the refusal of the court to stay the

rendition of the decree until the evidence could be restored, as one
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of the errors in the case; and, from the view we take of the case,

we deem it unnecessary to consider any other.

According to the ancient practice in the English court of chan-

cery, the decree recited at length the entire pleadings in the case,

and the substance of the evidence contained in the depositions.

That practice has been slightly modified in that court in modern

times, but its decrees still contain full recitals. In our courts of

chancery, the practice has permitted, but not required, such recitals,

especially of the CTidenee. The practice has obtained neither in

Great Britain nor this country to set out the depositions in full,

but simply to recite the substance of the evidence they contain

pertinent to the issue.

As the practice in chancer}^ has always required the evidence

to be in writing, or if oral, to be reduced to writing, and preserved

in the record, it is apparent that the old practice of embodying

it in the decree was not material, as it could at all times be referred

to for the purpose of seeing upon what the decree was based, and

whether it was sustained by the evidence ; and hence, our practice

dispensed with emlx)dying it in the decree. But the practice, as
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modified, does not dispense with the absolute necessity of preserv-

ing the evidence in the record. ]T7n7e v, Morrison, 11 111. 361;

Wilhite V. Pearce, -17 111. 413 ; Hill's Ch. Pr. 319, and numerous

other cases, recognize the rule.

On an appeal from the decree, each party has the right to rely

upon the evidence heard in the c-ourt below, to test the correctness

of the conclusions at which the court has arrived; and, in such

a case, the finding of the facts in the decree will be controlled by

the evidence in the record, where it appears that it has all been

preserved. The appellate court will look into the record to see

whether the evidence warrants the court in its action in finding

the facts stated in the decree, and if, from all the evidence that was

heard, it appears the chancellor erred in the finding of the facts,

the appellate court will disregard the findings, and will be con-

trolled by the evidence. Under the ancient practice, the decrees

in these cases would ha-ve contained a complete record of the case,

and from it alone the appellate court could have determined

whether error had intervened; and if the evidence had been pre-

served in the record, the same result would follow where a complete

record is presented for consideration. But in the position the case

now occupies, the defendant has no jDower to show that the facts
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of the errors in the ca e; and, from the view we take of the ca e,
we deem it unnece ary to con ider any other.
According to the ancient practice in the Engli h court of chancery, the decree recited at length the entire pleadings in the ca e,
and the ub tance of the evidence contained in the depo itions.
That practice ha been lightl modified in that court in modern
tim , but its decree till contain full recital . In our court of
chancer , the practice ha permi ted, but not required, uch recitals,
e peciall of the evidence. The practice ha obtained neither in
Great Britain nor thi country t-0 et out the depo itions in full,
but impl ' to recite the uibstance Gf ·t he evidence they contain
pertinent to the i ue.
A the practice in chancery ha alway required the e'Tidence
to be in writing, or if oral to be reduced to writino- and pre erved
in the record, it i apparent that the old practice of embodying
it in the decree wa not material a it could at all time be r eferred
to for the purpo e of eeing upon what the decree wa ba ed, and
whether it wa u ta•ined b the e idence; and hence, our practice
di pen ed with embod ing it in the decree. But the practice, as
modified, do not di pen e with the ab olute nece ity of pre erving the evidence in the record. TVhite v. Morrison, 11 Ill. 361 ;
Wilhite v. P earce, -± Ill. -±13; Hill' Ch. Pr. 319, and numerous
other ca , recognize the rule.
On an appeal from the decree, each part ha the right to rely
upon the evidence heard in the court below, to te t the correctness
of the conclu ion at which the court ha aorrived; and, in uch
a ca e, the :finding of he facts in the decree will ·be controlled by
the evidence in the record where it appears that it ha all en
pr erved. The appellate court will look into the record to ee
whether the evidence warrants the court in it action in finding
the fact tated in the decree and if, from all the evidence that wa
heard, it appear the chancellor erred in the :finding of the facts,
the appellate court will di regard the finding and will be controll d by the evidence. Under the ancient practice the decrees
in th ~ e 1Ca e would ha·ve contain d a complete record of the case,
and from it alone the appellate court could have determined
whether error had intenen · and if th evidence had b en preserved in the r cord the ame result would follow where a complete
r ecord i pre nted for con ideration. But in the po ition the case
now occupi
the d fendant ha no power to how that the facts
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found by the chancellor in the decree are not warranted by the

evidence.

It is an undoubted right, enjoyed by every litigant, to have the

judgment or decree to which he is a party passed upon and reviewed

by an appellate court. This, the constitution has guaranteed to

him; nor can the courts, by rules of practice, deprive him of the

right, or materially impair its efficiency. And, in all common law

cases, under our statute, it is the duty of the party desiring to have

the case reviewed on the evidence, to preserve it in the record, or the

presumption will be indulged that the court below acted prop-

erly in its decision. Not so with a decree, as no presumption is

indulged beyond the extent to which it is sustained by the proofs

appearing in the record. Hence, it devolves upon the party in

whose favor it is rendered to preserve evidence that will sustain

the decree, or it must find that facts were proved that will sustain

the decree, or it will be reversed.

Did the court below act prematurely in rendering these decrees

before the evidence was restored ?

It is contended that inasmuch as the chancellor had heard the
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evidence, and had announced what his decision would be, and had

written out a statement of the grounds for the decision, it must be

considered that the case was finally decided, and nothing remained

but the formal matter of drawing and passing the decree. This

is manifestly not the correct view of the question. Under the

English practice, after the hearing is had, the chancellor pro-

nounces his decree, and the registrar takes minutes of it, and they

are usually read over by him to the parties, or their solicitors, and

copies of such minutes are generally applied for and furnished to

the parties. If not satisfactory, by reason of their uncertainty, or

that anything has been omitted, and the registrar refuses to correct

them, application may be made to the court to correct them. After

the minutes are settled, the decree is then drawn up by the registrar,

and delivered to the party who demanded it. "The decree having

been returned, and an office copy taken by the adverse party, the

next step to be taken is to have it passed and entered; till which

is done, the decree is only inchoate." 2 Danl. Ch. Pr. 670. But

this practice has not, in form, obtained in this State.

But our practice is, in principle, the same. The decree is m-

clioaie until it is approved by the chancellor and filed for record,

or shall be recorded, which answers to the passing and entering it,
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found by the chancellor in the d cree are not warranted by the
evidence.
It i an undoubted right enjoyed by e ery litigant, to have the
judgment or decre to which he i a part3 pa ed upon and reviewed
by an appellate court. T'hi , the con titution has guaranteed to
him; nor can the court , by rule of practice, deprive him of the
right, or materially impair its efficiency. And, in all common law
ca es, under our tatut , it i the dut of th party de iring to have
the ca r viewed on the evidence, to preserve it in the record, or the
pre umption will be indulged that the court below acted properl3 in it deci i·on. Not o with a decree, a no pre umption is
indulged beyond the ext nt to which it is u tained by the proofs
appearirw in the record. H ence, it devolves upon the party in
who e favor it i rendered to preserve evidence that will ustain
the decree or it mu t find that facts were proved that will su tain
the decree, or it will be reversed.
Did the court below act prema·t urely in rendering these decrees
before the evidence was restored?
It is contended that ina much as the chancellor had heard the
evidence, and had announced what hi decision would be, and had
written out a statement of the grounds for the deci ion, it mu t be
considered that the case w.a finally decided, and nothing remained
but the formal matter of drawing and pa ing the decree. This
is manife tly not the correct view of the que ti on. Under the
Engli h practice, after the hearing is had, the chancellor pronounce hi decree, and the registrar take minute of it, and they
are u ually read over by him to the partie , or their olicitor , and
copie of ucb minute are generally applied for and furni bed to
the parti . If not ati facror3, by rea on of their uncertainty, or
that anything ha been omitted, and the regi trar refu e to correct
them application may be made to the court to correct them. After
the minute are ettled, th decree i then drawn up by the regi trar,
and dehvered to the party who demanded it. "The decree having
b en returned and an office cop3 ilaken by the adverse party, the
next tep to be taken i to have it pa ed and entered; till which
Danl. Ch. Pr. 6 0. But
i done the decree i onl inchoate."
thi practice ha not, in form, obtained in thi tate.
But our pradic i , in principle, the am . The decree i 'in choate until it i approved by the chancellor and fil d for r ord,
or hall be recorded which an wer to th pa jno- and nterino- it,
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in the English court. The mere oral announcement of the chan-

cellor of his decision, and the grounds upon which it is hased, or

the reducing them to writing, is no more than the minutes taken,

in the English practice. The whole matter is completely under the

control of the chancellor until the final decree has been filed or

recorded. Until that time, he may alter, amend, change, or even

disregard, all that he had said in his minutes ; and if, upon further

reflection, he became satisfied his conclusions were wrong, it would

be his duty to reverse his announcement, and to decree as he was

convinced the equities of the case required; or if, upon further

reflection, he should doubt the correctness of his conclusion, he has

the undoubted right to order a rehearing, on his own motion, at

any time before he has passed the decree, and it has been filed for

record, or has been spread upon the record. But after that is

done, the whole matter is beyond his control, unless it be on a bill

of review, or a bill to impeach the decree, or some such subsequent

proceeding. It is then, and not till then, that it is the decree of

the court, and is res ad judicata.

There was, then, no decree of the court until it was approved
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and filed for record, or was recorded; and that was the time the

case was decided and the decree was rendered; and there was at

that time, as a matter of fact, no evidence upon which to base the

decree. Had the fire occurred, and the papers been destroyed

before the court heard the evidence read, no one would pretend the

court could have, after its destruction, rendered a decree until the

testimony was restored, or if the evidence had been but partly read

to the court, the same would be undeniably true; and we presume

it would not be claimed that the court could have proceeded to

decree, had the evidence been destroyed after it was heard by the

court, and before he had announced what decree he intended to

render; and, as we have seen, that announcement concluded no

one, nor did it legally bind the court to adhere to the announce-

ment.

The case, it is true, was before the court for decision, but was

not finally decided until the decree was filed for record; and we

have seen that there was no evidence at that time upon which to

base the decree.

The court below should have allowed the evidence to be supplied

before the decree was passed and filed. It was the only means by
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in the Engli h court. The mere oral announcement of the chancellor of hi deci ion, and the grounds upon which it i based, or
the reducing them to writing, is no more than the minutes taken,
in the Engli h practice. The whole maitter is completely under the
control of the chancellor until the :final deoree ha been :filed or
recorded. Until that time, he may alter, amend, change, or even
di r gard, all that he had aid in hi minute ; and if, upon further
reflection, he became aiti :fied hi concl u ion were wrong, it would
be his duty to reverse his announcement, and to decree as he was
convinced the equities of the case required; or if, upon further
reflection, he hould doubt the correctne s of his conclusion, he has
the undoubted right to order a rehearing, on his own motion, at
any time before he has passed the decree, and it has been :filed for
record, ,o r has been pread upon the record. But after that is
done, the whole matter is beyond his control, unles it be on a bill
of review, or a bill to impeach the decree, or some such subsequent
proceeding. It is then, and not till then, that it is the decree of
the court, and is res adjudicata.
There was, then, no decree of the court until it was approved
and filed for record, or was recorded; and that was the time the
case was decided and the decree was rendered; and there was at
that time, as a matter of fact, no evidence upon whioh to base the
decree. Had the :fire occurred, and the papers been destroyed
before the court hea·r d the evidence read, no one would pretend the
court could have, after its destruction, rendered a decree until the
testimony wa re tared, or if the evidence had been but partly read
to the court, the iame would be undeniably true; and we presume
it would not be claimed that the court could have proceeded to
deer e, had the evidence been de troy d after it wa heard by the
court, and before he had announced what decree he intended to
render; and, a we have seen, that announcement concluded no
one, nor did it 1 gally bind the court to adhere to the announcement.
The ca e, it i true, wa b fore the court for d ci ion, but was
not finally decid d until the deer e was :fil d for r cord· and we
have s en that th r was no evidence at that time upon which to
base the decree.
The court 1 elow hould have allow thee idence to be supplied
before th decree wa pa ed and :filed. It wa the only mean by
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which their right of appeal could be rendered availing to the

parties.

The destruction of the evidence was occasioned by one of those

public calamities for which the parties were in nowise responsible ;

and such being the case, neither of them should be prejudiced by

it, beyond what can not be repaired.

We are clearly of opinion that the court below erred in rendering

the decree until the evidence was restored ; and, for that reason, the

decree of the court below must be reversed and the cause remanded,

with leave to appellants to restore the evidence, and, for that pur-

pose, the court below will give them a reasonable time.

Decree reversed.

La. Bank v. Whitney, 121 U. 8. 28^. (1887.)

This was a motion to dismiss for want of jurisdiction. The

case is stated in the opinion of the court.

TK

v.
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which their right of app al could be r nd r d a·vailing to the
partie .
Th d ruction of th vidence wa occa ion d by one of tho ·e
public calamiti for whi h th parti' w r in nowi r p n ible;
and u h being th ca , n ith r of them houlcl b rejudic d by
it, b yond what an not b r air c1.
We ar cl arly f opinion ihai th ourt b low rr d in rend ring
the d er until th vi nee
r tor d; and, f r that rea on the
d er of th ourt b low mu t b r v r d and th cau e r mandecl,
with 1 a to app Hant to r tor the vid nee, and, for that purp 'e, the ourt below will giv them a r a onabl time.
Decree reversed.

Mr. Chief Justice Waite delivered the opinion of the court.

This is a proceeding begun May 22, 1883, by Mrs. Myra> Clark

Gaines, then in life, to subject a certain sum of $40,000 on deposit
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in the Louisiana National BanJc to the payment of a judgment

La. Bank v. Whitney, 1 1 U.

in her favor against the City of New Orleans. There is no dispute

. 84.

{1887.)

about the fact that the money in question was on deposit when the

proceeding was begun and the bank served with process, but the

Board of Liquidation of the City Debt has made claim to it as

part of the fund appropriated by Act No. 133 of 1880 to the pay-

THIS wa a motion to di mi for want of juri diction.
ca e i tated in the opinion of the court.

The

ment and liquidation of the bonded debt of the city. Pending

the determination of the questions involved, the court, March 15,

1880, ordered the money paid into the registry of the court. From

this order the bank has appealed, and also sued out a writ of error,

and the Board of Liquidation has likewise appealed. The repre-

sentatives of Mrs. Gaines, who were made parties to the proceeding

after her death, now move to dismiss both the writ of error and

the appeals, tecause the order to be brought under review is not

a final judment or decree within the meaning of that terra as used

in the acts of Congress giving this court jurisdiction on appeals

and writs of error.

We have no hesitation in granting the motion. Tlie court has

17
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in her favor again t the ity of New Orlean . Ther i no di pute
about the faict that th mon y in que tion wa on depo it when the
pro ding wa b gun and the bank erved with proc , but the
Boar of Liquidation of the ity ebt ha mad laim to it a
part of the fund appropriat d by ct o. 133 of 1 0 to th paym nt and liquidation of the bond d d bt of the it . Pending
t11 d t rmination f the que tion involved the court Uar h 1-,
1 6 ord r d th m n y paid into th r gi try of the ourt. 1 ·om
thi ord r th bank ha app al d and al o u d out a writ of rror
oar 1 f iquidation ha lik wi e app aled. Tb r pr an l th
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nta ti
f Ur .
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not adjudicated the rights of the parties concerned. It has only

ordered the fund into the registry of the court for preservation

during the pendency of the litigation as to its ownership. Such

an order it has always been held is interlocutory only and not a

final decree. Forgay v. Conrad, 6 How. 20-i; Grant v. Phoenix

Ins. Co., 106 U. S, 431. If in the end it shall be found tha:t

the fund belongs to the Board of Liquidation, it can be paid from

the registry accordingly, notwithstanding the order that has been

made. The money when paid into the registry will be in the hands

of the court for the benefit of whomsoever it shall in the end be

found to belong to.

Both the appeals and the writ of error are dismissed.

Winthrop Iron Co. v. Meelcer, 109 U. S. ISO. (1S83.)

Appeal from the Circuit Court of the United States for the

Western District of Michigan. — Motion to dismiss the appeal.

Mr. Chief Justice Waite delivered the opinion of the court.

NATURE, EFFECT, AMENDING AND ENFORCING

not adjudicated the righ of the parties concerned. It ha only
ordered the fund into the regi try of the court for preservation
during th pendency of the litigation .a to its ownership. Such
an order it ha alway been held is interlocutory only ~nd not a
final decree. Forgay v. Conrad, 6 How. 20-1; Grant v. Phwnix
In . Co., 106 U. . 431. If in the end it hall be found that
the fund belongs to the Board of Liquidation, it cam be paid from
the registry accordingly, notwith tanding the order that has been
made. The money when paid into the registry will be in the hands
of the court for the benefit of whom oever it hall in the end be
found to belong to.
Both the appeals and the writ of error are dismissed.

This is a motion to dismiss an appeal because the decree ap-

pealed from is not a final decree. The motion papers show
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that the appellees, Meeker, Brown, and Brooks, a minority of

the stockholders of the Winthrop Iron Company, on or about

the 12th of November, 1881, filed a bill in equity in the Circuit

Winthrop Iron Co. v. Meeker, 109 U.

. 180.

{1883.)

Court of the United States for the Western District of Michigan

against the Winthrop Iron Company, the Winthrop Hematite

Company, and certain directors of the Iron Company who were

the stockholders of the Hematite Company, the object and purpose

APPEAL from th Circuit Court of the United Stat for the
We tern Di trict of Michigan.-Motion to di miss the aippeal.

of which was to set aside as fraudulent and void the proceedings

of the stockholders of the Iron Company at a meeting held in

Chicago on the first of October, 1881, and to have a receiver

appointed to take possession of the property of the company and

manage its affairs. The effect of the proceedings of the meeting

complained of was, as alleged, to authorize a lease of the property

of the Iron Company to the Hematite Company from and after

the first of December, 1882, for the personal advantage of the

majority stockholders of the Iron Company, regardless of the

rights of the minority. The stockholders of the Hematite Company

were also elected directors of the Iron Company, and constituted

MR. CnrnF J STICE WAITE deliv ed the opinion of the court.
Thi i a motion to di miss an appeal because the decree appealed from i not a final decree. The motion paper show
thait the appellee , Meeker, Brown, and Brook , a minority of
the tockholders of the Winthrop Iron Company, on or about
the 1 th of November, 1 1, filed a bill in quity in th Circuit
Court of the United States for the Western Di trict of Michigan
again t the Winthrop Iron Oompany, the Winthrop Hematite
ompany, and certain dir ctor of the Iron Company who were
the tockholders of the Hematite Company, th object and purpo e
of which wa to et a ide a fraudulent and void the proceeding
of th to khold r of the Iron Company at a meeting held in
hi a o on th fir t n£ ctober, 1 81, and to hav a r eiver
ion of the prop rty of the company and
appoint d to tak po
mana e i affair . The ff t of th pro dingo of th m eting
mplained of wa a all g d, to auth rize a 1 a e of th prop rty
f th Iron ompany to the H matit
ompany from and aft r
th fir t of
mber, 1 2, for the per anal advantage of th
of the
majority tockh 11 r of th Iron ompany, r gardl
ematit ompany
right of th minority. The tockholders of th
w r al o elect d dir ctor of the Iron ompany an 1 con tituted

Wl 'l'llRO

WiNTiiROP Iron Co. v. Meeker 259

a majority of the board. On the second day of October, 188'^, the

cause was submitted to the court upon the pleadings, proofs, and

arguments of counsel. From the proofs it appeared that notwith-

standing the pendency of the suit, the Iron Company had, on

the 30th of Xovember, 1881, executed a lease to the Hematite

Company, according to the vote of the stockholders. On the

6th of April, 1883, a decree was rendered which, in effect, ad-

judged that the proctn^dings of the meeting were in fraud of

the rights of the minority stockholders, and that the lease which

had been executed in accordance with the authority then given

was "null and void, for the fraud of the defendants, the Win-

throp Hematite Company and the St. Clair Brothers," the ma-

jority stockholders and directors of the Iron Company, "in pro-

curing the same." By the same decree a receiver was appointed

to take charge of and manage the business of the Iron Com-

pany, evidently because a majority of the board of directors,

after the election at the October meeting, were considered unfit

to control its affairs, as their personal interests were in conflict
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with the interests of the company. Both the Iron Company and

Hematite Company, as well as the defendant directors of the Iron

Company, were ordered to "forthwith surrender and deliver to"

the receiver all the property of the Iron Company, and "all cor-

porate records and papers." Tlie recei's^r was fully authorized to

''continue the management of the business of the . . . com-

pany, with power to lease or operate its mines and plants until the

further order of the court." The decree further ordered an

accounting before a master by the Hematite Company and the

defendant directors of the Iron Company, for all profits realized

from the use of the leased property after the 1st of Decembei-,

1882, the date of the beginning of the term under the lease which

had been set aside. There was also an order for an accounting

by the defendant directors "concerning the ores mined by them,

and the royalty upon such ores due and owing by them to the

. . . company, and concerning the rights and obligations of

the lessor and lessee, under and according to a lease mentioned in

the bill, . . . expiring on December 1st, 1882." At the foot

of the decree is the following: "And the court resen-es to itself

such further directions as may be necessary to carry this decree

into effect, concerning costs, or as may be equital)le and just."

From this decree the appeal was taken.
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In our opinion the decree as entered is a final decree, within

the meaning of section 692 of the Revised Statutes, regulating

appeals to this court. The whole purpose of the suit has been

accomplished. The lease made under the authority of the meet-

ing of October, 1881, has been cancelled, and the management

of the affairs of the company has been taken from the board of

directors, a majority of whom were elected at that meeting, and

committed to a receiver appointed by the court, plainly because,

in the opinion of the court, the rights of the minority stock-

holders would not be safe in the hands of directors elected by the

majority. In order that the receiver may perform his duties, the

defendants are required to turn over to him the entire property

and records of the company. The accounting ordered is only in

aid of the execution of the decree, and is no part of the relief

prayed for in the bill, which contemplated nothing more than a

rescission of the authority to execute the fraudulent lease, or a

cancellation of the lease if executed, and a transfer of the manage-

ment of the affairs of the company from a board of directors, whose
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personal interests were in conflict with the duty they owed the

corporation, to some person to be designated by the court. The

litigation of the parties as to the merits of the case is terminated,

and nothing now remains to be done but to carry what has been

decreed into execution. Such a decree has always been held to

be final for the purpose of an appeal. Bostwick v. Brinkerlioff,

106 U. S. 3, and the cases there cited. In Forgay v. Conrad, 6

How., at p. 204, it was said by Chief Justice Taney, for the

court :

"And when the decree decides the right to the property in

contest, and directs it to be delivered by the defendant to the

complainant, .... and the complainant is entitled to have

such a decree carried immediately into execution, the decree must

be regarded as a final one to that extent, and authorizes an appeal

to this court, although so much of the bill is retained in the

circuit court ae is necessary for the purposes of adjusting, by a

further decree, the accounts between the parties pursuant to the

decree passed. This rule, of course, does not apply to cases where

money is directed to be paid into court, or property to be delivered

to a receiver, or property held in trust to be delivered to a new-

trustee appointed by the court, or- to cases of a like description.

Orders of that kind are frequently and necessarily made in the
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Ho"., at p. 204, it was said by Chief Justice Taney, for the
court:
" nd when the decree decides the right to the property jn
contest, and directs it to be delivered by the defendant to the
complainaint, . . . . and the complainant is entitled to have
such a decree carried immediately into execution, the decree must
be regarded as a final on to that extent, and authorizes an appeal
to thi court, although o much of the bill i r tain c1 in the
circuit court as is nee ary for the purpo es of adjusting, by a
furth r d cree, th ac oun betw n the parti pur uant to the
deer c pa d. T'hi rule of our , do not apply to a e where
mon i dir t d to be paid int court or property to b delivered
to a receiv r, or property held in tru t to be deliv red to a new
tru. t appoint d by the court or· to ca e of a like d · riptjon.
Or
of that kin are frcqu ntly and neces a·ril made in the

Wr

WiNTiiROP Iron Co. v. Meeker 261

progress of a cause. But they are interlocutory only, and intended

to preserve the subject-matter in dispute from waste or dilapidation,

and to keep it within tlie control of the court until the rights

of the parties concerned can be adjudicated by a final decree."

Here the rights of the Hematite Company and the defendant

directors of the Iron Company liave been adjudicated and definitely

settled. Their lease, which was in reality the subject-matter of

the action, has been cancelled, and a deliver}' of the leased property

to the Iron Company has been ordered. The complainants arc

entitled to the immediate execution of such a decree. The receiver

to whom the delivery is to be made was not appointed to hold

the property until the rights of the parties could be adjudicated,

but to stand, subject to the direction of the court, in the place

of and as and for the corporation, because, under the circumstances,

the corporation is incapacitated from acting for itself. His posi-

tion is like that of the guardian of the estate of an incompetent

person. He represents the Iron Company, and a delivery of the

leased property to him is a delivery in fact and in law to the
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company itself; that is to sa}^, to the party for whose use the suit

was prosecuted. The complainant stockholders sue for the com-

pany, and the delivery to the receiver is a delivery to the company

that has been adjudged to be entitled to immediate possession,

notwithstanding the lease to the Hematite Company. The de-

fendant directors have not in form been removed from their office,

but their power as directors has been taken from them, and they

are no longer able to carry into effect the orders of the stock-

holders made in fraud of the rights of the minority at the meeting

in October. A new officer has been appointed to stand in the place

of the directors as manager of the affairs of the company. In the

words of ]\Ir. Justice McLean in Craighead v. Wilson, 18 How.,

at p. 201, the decree is final "on all matters within the pleadings,"

and nothing remains to ]yc done but to adjust the accounts between

the parties growing out of the operations of the defendants during

the pendency of the suit. The case is altogether different from

suits by patentees to establish their patents and recover for the

infringement. There the money recovery is part of the subject-

matter of the suit. Here it is only an incident to what is sued for.

The motion to distniss is denied.
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Giant Powder Co. v. Cal Powder Co., 5 Fed. Rep. 197. (1880.)

In Equity. Petition for rehearing.

Field, C. J.:

This ease was heard b}^ me whilst holding the circuit court in

Giant Powder Go. v. Gal. Powder Go.J 5 Fed. Rep. 197.

(1880.)

San Francisco, in the month of September last, and was decided

on the twelfth of October following. The decision was against the

IN

EQUITY.

Petition for rehearing.

complainant, and a decree was entered dismissing the bill. The

complainant's counsel now present to me at Washington a petition

for a rehearing.

The case was elaborately argued at the circuit, counsel occupying

several days in the presentation of their views. Their arguments

were taken down by a short-hand writer, and printed, thus enabling

me to read what I had patiently listened to in the oral discussion.

The question before the court was the validity of the re-issued

patent to the complainant. The main objection urged to its

validity was that it was for a different invention from that de-

scribed in the original patent. And upon that point the argument

was full, elaborate, and able. It is difficult to see how the position
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of the complainant in support of the patent could have been more

cogently presented.

The original patent was for a compound of nitro-glycerine, with

an inexplosive porous absorbent, which would take up the nitro-

glycerine, and render it safe for transportation, storage, and use,

without loss of its explosive power. The re-issued patent is for a

compound of nitro-glycerine with any porous absorbent, explosive

or inexplosive, which will be equally safe for transportation,

storage, and use, without loss of explosive power. In other words,

the re-issued patent drops the limitation of the original, and seeks

to cover all compounds in which nitro-glycerine is used, in con-

nection with a porous absorbent, in the production of blasting

powder, thus practically securing to the patentee a monopoly of

nitro-glycerine in the manufacture of that powder. The court

held that the re-issued patent was, therefore, more extensive in its

scope than the original patent, and on that ground was invalid.

It covered a different invention.

The court also hold that the original patent was neither invalid

FIELD,
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nor inoperative from any defective specification, but was valid and

operative for the invention described; and that this appeared upon

a comparison of the two patents, the re-issued patent differing

from thu original only in the extent of its claim ; and that, there-

fore, the commissioner exceeded his jurisdiction in granting a

re-issue at all, as well as on the ground that the re-issued patent

was for a different invention. This latter position was not, it is

true, discussed in the oral argument, but it is raised by the plead-

ings, and the attention of complainant's counsel at San Francisco

was called to it, and a note of authorities on the point was received

from him, embracing the greater part of those mentioned in the

petition for rehearing. ^^Tiether the position be well taken or not

cannot affect the decision of the case, if the re-issued patent cover

a different invention from that described in the original patent.

But the petition cannot now be considered by me at Washington.

It is not an ex parte proceeding; it can only be presented on

notice, and can only be considered after the other side has had an

opportunity to answer it. The ex parte presentation by counsel has
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evidently been made from a failure to distinguish between an

application for rehearing after the decision of an appellate tribunal,

and an application for a rehearing in a court of original jurisdic-

tion after entry of a final decree. The distinction between applica-

tions for rehearing in the two cases is pointed out by Chief Justice

Taney, in Brown v. Aspden, 1-i Howard, 26: "By the established

rules of chancery practice/' said the chief justice, "a rehearing,

in the same sense in which that term is used in proceedings in

equity, cannot be allowed after the decree is enrolled. If the party

desires it, it must be applied for before the enrollment. But no

appeal will lie to the proper appellate tribunal until after it is

enrolled, either actually or by construction of law; and, conse-

quently, the time for a rehearing must have gone by before an

appeal could be taken. In the house of lords in England, to which

the appeal lies from the court of chancen% a rehearing is alto-

gether unknown. A reargument, indeed, may be ordered, if the

house desires it for its own satisfaction. But the chancery rules in

relation to rehearings, in the technical sense of the word, are

altogether inapplicable to the proceedings on the appeal.

"Undoubtedly, this court may and would call for a reargument

where doubts are entertained, which it is supposed may be re-

moved by further discussion at the bar. And this mav be done
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after judgment is entered, provided the order for reargument is

entered at the same term. But the rule of the court is this —

that no reargument will be heard in any case after judgment is

entered, unless some member of the court who concurred in the

judgment afterwards doubts the correctness of his opinion, and

desires a further argument on the subject. And, when that hap-

pens, the court will, of its own accord, apprise the counsel of its

wishes, and designate the points on which it desires to hear them."

According to the practice in the supreme court, if the court

does not, of its own motion, desire a rehearing of a case decided,

counsel are at liberty to submit without argument a brief petition

or suggestion of the points upon which a rehearing is desired. If,

then, any judge who concurred in the decision thinks proper to

move for a rehearing, the motion is considered by the court;

otherwise, the petition is denied, of course. Public Schools v.

Wallace, 9 Wall. 604.

A similar course of procedure would be appropriate in any

appellate tribunal. To allow an argument upon such a petition
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would lead, in a majority of cases, to a mere repetition, with more

or less fullness, of the points presented on the original hearing, and

cause infinite delays to the prejudice of other suitors before the

court.

There is another observation to be made upon rehearings in

equity after a final decree in courts of original jurisdiction. The

practice in this country and that which formerly prevailed in

England are essentially different. According to the practice in the

English courts, a rehearing previous to the enrollment of the

decree, when the petition was approved by the certificate of two

counsel, was granted almost as a matter of course. Eepeated re-

hearings in the same cause were not uncommon, and the consequent

delays and expenses from this practice were so great as to lead

to the interposition of parliament for its correction. This subject

is mentioned by Chief Justice Taney in his opinion in the case

in Howard. There, when a case was decided, memoranda for the

decree were entered in the minutes of the court; in some instances

the final decree was thus entered; but the decree was not con-

sidered as strictly a record until it was engrossed, signed, and

entered at length in the rolls of the court. Between the time of

the decision and the entry of memoranda for the decree, and the

time the decree took a definite shape 1\y enrollment, it was open
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after judgment i entered, provided the ordeT for reargument is
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According to the practice in the supreme court, if the court
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then, any judge who concurred in the decision thinks proper to
move for a rehearing, the motion is con idered by the court;
otherwise, the petition is denied, of course. Public Schools v.
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A similar course of pTocedure would be appropriate in any
appellate tribunal. T'o allow an argument upon such a petition
would lead, in a majority of cases, to a mere repetition, with more
or less fullness, of the points presented on the original hearing, and
cause infinite delays to the prejudice of other suitors before the
court.
There is another observation to be made upon rehearings in
equity after a final decree in courts of original jurisdiction. The
practice in this country and that which formerly prevailed in
England are essentially different. According to the practice in the
Engli h courts, a rehearing previous to the enrollment of the
decree, when the petition was approved by the certificate of two
coun el, wa granted almo t as a matter of course. Repeated rehearing in the ame cause were not uncommon, and the con equent
delay and expen e from thi practice were o great as to lead
to the interpo ition of parliament for its correction. Thi ubject
i mention d by hi f Ju ti e Taney in hi opinion in the ca e
in Howard. T'h r , wh n a ca wa decid d memoranda for the
d cree were enter din th minut of th court· in om in~tance
the final deer e wa thu nt r d; but th d cree wa not conidered as trictly a r cord until it wa ngro d, igned, and
nt red at length in th roll of the court. B tw n the time of
the d i ion and the ntry of memoranda for the d cree, and the
tim th d er took a d finite hap by enrollment, it wa open
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to modification and correction, and even to entire change. But

when once enrolled the decree was not subject to change except

in the house of lords, or by a bill of review. 2 Daniell's Chancery

Practice, 1018.

In this country there is not, except, perhaps, in one or two

states where the old forms of equity practice are retained, any

such proceeding as the formal enrollment of decrees. Here, when

a case in equity is decided, a decree is drawn up and signed by

the judge, and entered on the records of the court, with about

the same formality as a judgment in a case at law. And rehearings

are then granted, except when the judge acts of his own motion,

only upon such grounds as would authorize a new trial in an action

in law; that is, for newly-discovered evidence or errors of law

apparent upon the record. All the limitations which control courts

in actions at law, in considering allegations of newly-discovered

evidence and of errors at law, apply to applications for rehearing

in such cases. Bentley v. Phelps, 3 W. & M. 403. See, also,

Doggett v. Emerson, 1 W. & M. 1; Emerson v. Daniels, Id. 21;
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Tufts V. Tufts, 3 W. & M. 426; and also Clapp v. Thaxter, 7

Gray, 38G.

Tlie course of procedure for the complainant, therefore, is to

file its petition with the clerk of the circuit court at San Fran-

Cisco, and obtain from the court or circuit judge an order upon

the defendants to show cause on the following rule day, or some

other day mentioned, why its prayer should not be granted. The

defendants can then answer the petition, and upon the petition

and answer the application can be heard. A rehearing should not

be granted for newly-discovered evidence where the evidence could

have been obtained by reasonable diligence on the first hearing,

nor when it is merely cumulative to that previously received, nor

when, if presented, it would not have changed the result. And as

to errors of law, they should be such as are clearly shown by

considerations not previously presented. A new hearing should not

be had simply to allow a rehash of old arguments. The proper

remedy for errors of the court on points argued in the first hearing

is to be sought by appeal, when the decree is one which can

reviewed by an appellate tribunal. See Tufts v. Tufts, supra.

The petition, therefore, cannot be heard by me ex parte at

Washington. The complainant must pursue the regular course

of procedure, and give notice to the opposite party. If the peti-

o. v.
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to modification and corr ction, and ven to entir change. But
when once enrolled the decree wa not ubject to change except
in the hou of lords, or by a bill of review. 2 Daniell's Chancery
Practice, 1018.
In thi country ther i not, xcept, perhap , in one or two
state wh r the old form of quity practic are retained, any
such pro e ding a th formal enrollment of decree . Her , when
a case in qu.ity i decid d, a deer e i drawn up and igned by
the judg , and enter d on the record of the court, with about
the same formality a ~judgment in a case at law. And rehearing
are then granted, except when the judge act of hi own motion,
only upon uch ground a would authorize a new trial in an action
in law; that i , for n wly-di covered evidence or errors of law
a1p parent upon the record. All the limitation which control court
in action at law, in con idering allegation of newly-di covered
evidence and of error at raw, apply to application for rehearing
in uch ca e . Bentley v. Phetlps; 3 W. & M. 403. See, al o,
Doggett v. Emerson; 1 W. & M. 1; Emerson v. Daniels; Id. 21;
Tufts v. Tufts; 3 W. & M. 426; and ail o Clapp v. Thaxter, '(
Gray, 386.
The cour e of procedure for the complainant, therefore, i Lo
:file it petition with the clerk of the circuit court at San Franci co, and obtain from the court or circuit judge an order upon
the defendants to how cause on the following rule day, or ome
other day mentioned, why its prayer should not be granted. The
defendants can then an wer the petition, and upon the petition
and an wer the application can be h ard. A rehearing hould not
be granted for newly-di cov r d evidence where the evidence could
hav b en ob ain d by rea onable d.iligenc on the :fir t hearing
nor wh n it i merely cumulative to that previou ly recei ed, nor
nd awhen, if pr nt d, it would not hav cha1nged the re ult.
to rror of law, they hould be uch a ar clearl hown b
con id ration not previou 1 pre ented. A n w hearing hould not
be ha impl r to allow a reha h of old argumen . Th prop r
rem d for ITO of the ourt on point awu d in th :fir t hearing
i to b ought b app al wh n th d r i one whi h can
e T uft . Tuft
upra .
r vi w 1 b an appella tribunal.
h p tition ther f r
annot b heard b r m e:r parte at
Wa hirnrton.
h
mplainant mu t puru th r D"ular our
of pro dur and gi noti to th oppo ~ it art·.
f th peti1
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tion be filed during the term, the court will retain jurisdiction

over the case, and may subsequently decide upon the application.

The eighty-eighth rule in equity applies only where no petition

is presented during the term.

As the circuit court in San Francisco will be held by the circuit

judge in my absence, he will direct its clerk to forward the petition

and answer to me, at Washington, accompanied with such briefs

as counsel may file within a reasonable time to be allowed by the

court. The application will then be taken up and disposed of,

and my judgment sent to the circuit court and there entered.

Where cases have been heard by the circuit judge sitting alone,

I do not myself hear applications in them for a rehearing, or

motions for a new trial, except by his request. This consideration

to the different judges composing the court is essential to the

harmonious administration of justice therein. As observed by me

in a case reported in 1 Sawyer : "The circuit judge possesses equal

authority with myself on the circuit, and it would lead to unseemly

conflicts if the rulings of one judge, upon a question of law, should
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be disregarded, or be open to review by the other judge in the same

case." Page 689.

The petition contains what purports to be a copy of my opinion,

but it is a copy of the opinion before it was revised. The opinion

should not have been published until it had received my revision,

as counsel very well know. In any petition hereafter filed it is

expected that a correct copy will appear, if any one is given. If the

present petition is used, the opinion must be corrected in accordance

with the revised copy.

Before concluding, it may not be amiss to invite the attention

of complainant's counsel to the language of Judge Story, in the

case of Jenkins v. Eldridge, with respect to the earnestness with

which counsel, in applying for rehearings, sometimes asseverate

their convictions of the errors of the court; and, to repeat what is

there said, "that if any judge should be so unstable in his views,

or so feeble in his judgment, as to yield to them, he would not only

surrender his independence, but betray his duty. However humble

may be his own talents, he is compelled to treat every opinion of

counsel, however exalted, which is not founded in the law and the

facts of the case, to be voiceless and valueless." 3 Story, 303.

Nothing can be gained by the strong language expressed by counsel

in presenting the petition as to the supposed errors of the court,
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tion be :filed during the term, the court will retain jurisdiction:
over the case, and may sub equently decide upon the application.
The eighty-eighth rule in equity applies only where no petition
i pre ented during the term.
As the circuit court in San Francisco will be held by the circuit
judg in my ab ence, he will direct its clerk to forward the petition
and answer to me, at Washington, aiccomrpanied with such briefs
a coun el may file within a reasonable time to be allowed by the
court. The application will then be taken up and disposed of,
and my judgment sent to the circuit court and there entered.
Where ca e have been heard by the circuit judge itting alone,
I do not myself hear applications in them for a rehearing, or
motions for a new trial, except by his request. This consideration
to the different judges compo ing the court is essential to the
harmoniou administration o.f justice therein. As ob erved by me
in a case reported in 1 Sawyer: "The circuit judge po e ses equal
aiuthority with myself on the circuit, and it would lead to unseemly
conflicts if the rulings of one judge, upon a question of law, should
be disregarded, or be open to review by the other judge in the same
case." Page 689.
The petition contains what purpmts to be a copy o·f my opinion,
but it is a copy of the opinion before it was revised. The opinion
hould not have been published until it had received my revi ion,
as counsel very well know. In any petition hereafter filed it is
expected that a correct copy will appear, if any one is given. If the
present petition is used, the opinion must be corrected in accordance
with the revised copy.
Before concluding, it may not be amiss to invite the attention
of complainant's counsel to the languag of Judge Story, in the
ca e of J enkins v. Eldridge, with respect to the earnestness with
which coun el, in applying for rehearing , ometimes as everat
their convictions of the errors of the court; and, to repeat what is
there aid, "that if any judge hould be o· un table in his view~,
or o feeble in hi judgment a to yield to th rn, he would not only
urrender hi ind p ndence, but b tray hi duty. However humble
may b hi o·wn tal n , he i comp 11 d to treat every opinion of
oun 1, however exalted, whi h i not found d in the law and th
fact. of the ca e, to b voic 1
and va1lu le ." 3 Story, 30 .
othing can be gain d by th trong larnruag xpre ed by coun .,l
in pre enting th p tHion a to th uppo d rror of the court,
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nor by the statement a^ to what may have been said of the decision

by other counsel, who have neither examined, studied, nor under-

.

2 7

,.. IDDER

nor by th tat m nt a to what may hav b n aid of the deci ion
by oth r un el, who have neither xamin d, tudied, nor understood th ca e.

stood the case.

Eider v. Kidder, 12 Yes. Jr. 202. (1806.)

A MOTION was made by the Plaintiff, for a short Order upon the

Defendant, to transfer the stock under the Decree in this cause;

and that service upon the Clerk in Court may be good service.

Mr. Bell, for the Defendant, opposed the Motion ; insisting upon

the general rule, that nothing can be done for the purpose of bring-

ing a man into contempt without personal service. An attachment

will not issue, except upon personal service of the writ of execution

Rider v. Kidder, 12 Ves. Jr. 202.

of the Decree; and the Court giving the indulgence of a short

Order, which is not the regular process of the Court, will not put

{1806.)

the Defendant in a worse situation.

The Solicitor-General [Sir Samuel Eomilly], and Mr. Hart, in

support of the Motion, took the distinction, that, this application

being for service of the writ of execution of the Decree, the De-

fendant being present in Court, must have had notice; and the
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only object of requiring personal service is to prevent surprise. It

was observed, that the reason of applying for a short Order is to

prevent expense.

The Lord Chancellor [Erskine] :

The practice in this Court, that in order to fix a person with

contempt, the service must be personal, has a strong analogy to

the practice in Courts of Common Law upon attachment. The

sernce must be personal, unless upon some very special application

it is dispensed with; which may be under circumstances certainly.

The reason of requiring personal service is, non constat, that there

is a contempt; that the party knows, that he has neglected to do

any thing ho was called upon to perform. But in this instiince, a

Decree made, when the Defendant was present in Court, she knows,

she has not done what she was directed to do, and must therefore

wa made by the Plaintiff, for a hart Order upon the
Defendant, to tran fer the tock under the Decree in thi cau e;
and that rvice upon the Clerk in Court may be good service.
Mr. Bell, for the Defendant, oppo ed the Motion; insi ting upon
th gen ral rule, that nothing can be done for the purpo e of bringing a man into contempt without per anal service. An attachment
will not i ue, except upon per onaJ ervice of the writ of execution
of the D cree; and the Court giving the indulgence of a hart
Order, which i not the r gular proce of the Court, will not put
the
fendant in a war e ituation.
The oli itor- eneral [Sir Samuel Romilly ], and Ir. Hart, in
upport of th l\1otion, took the di tinction, that, thi application
b ing for ervice of the writ of execution of the D ere , the Def n iant being pr ent in ourt, mu t hav had notice; and the
onl) object of requiring per onal ervice i to pr vent urpri e. It
wa ob r d, that the r a on oif applying for a hart Order is to
pr vent xpen .
A

MOTIO

The Lord II NCELLOR [ R KINE] :
The pra ti in thi
ourt that in order to fix a pe on with
rvice mu t be per onal, ha a trong anafog to
ont mpt, th
th 1 ra ti e in
urt f ommon aw upon atta hm nt. Th
nic mu t b p r anal unl
upon om ver p ial application
it i di p n ed with; which may b under cir um ta nee ertainl y.
Tb r a on of r quirinO' p onal erri i non con tat that there
t
o
i a cont mpt; that h part 1-now hat b ha n gl
an ' thin h wa call d upon to p rf rm. But in thi in t.anc a
r mad wh n the ef n ant wa pre nt in ourt h know
d to d an mu t her fore
b ha not don hat he a dir
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be conscious, that she is in contempt. If this course cannot be

taken, the Defendant might, when called upon to pay money, keep

out of the way; and so prevent the effect of a Decree or Order

made, when he was present in Court.

The same point arising in the case of De Manneville v. De Manne-

ville, the Order in this case was postponed; that the practice might
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be looked into.

N .ATURE,

EFFECT, AME:t>.TDING .AND ENFORCING

be conscious, that she is in contempt. If this course cannot be
taken, the Defendant might, when called upon to pay money, keep
out of the way; and so prevent the effect of a Decree or Order
made, when he was present in Court.
The same point arising in the case of De Manneville v. De Manneville, the Order in this case was postponed; that the practice might
be looked into.

