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Form of process.-“Ali process issued
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a

justice of
the peace should be signed by him, and may be under seal or
It shall not be necessary in any process to
without seal.
of
recite any
the contents or conditions of any bond or affi
davit required to be made or ﬁled before the issue of such
process, but in any case the statement in such process that such
affidavit or bond has been made or ﬁled shall be suﬁicient.”1
§ 132.

a

a

A general authority by justice to a constable to ﬁll up or
alter process issued by the justice, would be void; such author
ity as to
particular process would be valid, but indiscreet
and imprudent.”

it

it

§133. Proceedings on Sunday.—-“No court shall be opened
or transact any business on the ﬁrst day of the week, unless
be for the purpose of instructing or discharging a jury, or of
receiving a verdict; but this section shall not prevent the exer
shall
cise of the jurisdiction of any single magistrate, when

served

beyond

the

balliwick:

Ilart

ford Fire Ins. (‘o. v. Owen, 30 Mich.,
Except certain process in gar
441.
See, ante, if 112, 120.
nishment:
Hubbard, 10 Johns.,
2—l‘lerce
v.
405.

The ﬁling up or alteration

of process

another person,
by the direction
and in the presence
of the justice,
where no discretion is given to the
person thus acting as a mere clerk or
nmanuensis. may be treated as the oth
ciai nct of the justice, and as admis
sible.
justice
But any authority by
to another to ﬂii up or alter process
at his discretion, or any such ﬁlling
up or alteration done by another not
in the presence of the justice, and by
his express direction, would render the
process void.
Garrison v. lioyt, 25
Mich., 509; see, C. L.,
2589.
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As amended by
1.—C. L.,
952.
This section
Pub. Acts, 1883, p. 202.
refers to process issued under the pro
visions of this chapter 34. Under our
Justice's Act, process from a justice
court in civil cases is not authorized
to run into another county, or to be

§134

1\iA'i"l‘l:IRS

be necessary,

in criminal
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to preserve the peace,

cases,

or to

3

arrest offenders.”
_
I
While the statute does not in speciﬁc terms prohibit the
issuing of process on Sunday, and though formerly it was,
and in some jurisdictions it still is, held that it might be done,‘
yet now it is held that even if it was not prohibited by the
common law, it is under statutes like ours.5
“No person shall serve or execute any civil process from

midnight preceding, to midnight following the said ﬁrst day of
the week; but such service shall be void, and the person serv
ing or executing such process, shall be liable in damages to
the party aggrieved, in like manner as if he had not had any
such process/’°
This section makes the service absolutely
void, and renders the service of a summons or any other civil
process on Sunday of no effect; so, the service of a certiorari
on that day would be void.’
§134. Proceedings on ho1ida.ys.—“The following days, viz.:
The ﬁrst day of January, commonly called New Year’s Day;
the twenty-second day of February, commonly called Wash
ington’s Birthday; the thirtieth day of May, commonly called
Decoration Day; the fourth day of July; the ﬁrst Monday of
September, commonly called Labor Day; the twenty-ﬁfth day
of December, commonly called Christmas Day; every Saturday
from twelve o’clock noon until twelve o’clock at night, which
is hereby designated a half holiday; election days, embracing
national, state, county and city elections; and any day, ap
pointed or recommended by the governor of this state, or the
president of the United States as a day of fasting and prayer
or thanksgiving, shall, for all purposes whatever as regards the
presenting for payment or acceptance, and of the protesting
and giving notice of the dishonor of bills of exchange, bank
checks and promissory notes, made after this act shall take
eifect, also for the holding of courts, except as hereinafter
3—C. L., 5 1114.
Coke,
4~McI\'ally‘s
9
Cnse.
68:
Havens v. Stiles, 8 Idaho, 250; 87
Pac., 919; 56 L. R. A., 736.
Paddock,
12
Vechten
v.
5—Van
Johns, 178; 7 Am. Dec., 303.
Service of a writ
6—C. L., I 5916.
of cerﬂorari on Sunday is void: An

deron

v. Birce, 3 Mic-h., 280.
And so
is the return of an execution on that
day: Peck v. Cavell, 16 ;\iich., 9.
7—Anderson ct al. v. Birce. 3 Mlch..
280.
Like any other defective service
a general appearance will waive the
See, Pierce v. Rehtuss, 35
defect:
Mich., 53.
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provided, be treated and considered as the ﬁrst day of the
week, commonly called Sunday, and as public holidays or
half holidays; and all such bills, checks and notes otherwise
presentable for acceptance or payment on any of the said
days shall be deemed to be payable and presentable for accept
ance or payment on the secular or business day next succeeding
such holiday or half holiday; I’r0z~idcd, That in construing
this section, every Saturday, unless a whole holiday, as afore
said, shall, for the holding of court and the transaction of
any business authorized by the laws of this state, be deemed
a secular or business day: Provirled, also, That in case the
return or adjourn day in any suit, matter or hearing before
any court, oﬂicer, referee or arbitrators shall come on any
of the days ﬁrst above named, except Sunday, such suit, matter
or proceeding, commenced or adjourned as aforesaid, shall
not, by reason of coming on any of such days except Sunday,
abate, but the same shall stand continued to the next succeed
ing day, at the same time and place unless the next day be
the ﬁrst day of the week, or a holiday, in which case the same
shall stand continued to the next day succeeding said ﬁrst
day of the week or holiday, at the same time and place: Pro
vided, further, That whenever the ﬁrst day of the general
term of any circuit court, as ﬁxed by the order of a circuit
judge shall fall upon either of the days ﬁrst above named,
or whenever any circuit court shall be adjourned to any of the
days ﬁrst above named, such court may be adjourned to the
And provided, further, That
next succeeding secular day:
nothing herein contained shall be construed to prevent or
invalidate the entry, issuance, service or execution of any
writ, summons or confession of judgment or other legal process
whatever, holding courts or the transaction of any lawful
business except banking on any of the Saturday afternoons
herein designated as half holidays, nor to prevent any bank
from keeping its doors open or transacting its business on any
of the said Saturday afternoons, if by a vote of its directors

it elects to do
1-c.

so.”‘_

As amended by
5 4sso.
Pub. Acts" 1903. p. 420.
The issuing of a summons is a mlnisterlal act merely. and may he lawRmith v.
fully issued on a holiday:
1...

Ihling, 41 Mlch., 014; 11 N. w., 40s.
But a judgment rendered by a justice
upon one o! these days is void: Hem
mens v. Bentley. 32 Mich., 89.
A school district cannot make a de
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§135. Seventh day observers.—In regard to the service of
process, and the holding of courts, in the ease of parties who
observe the seventh day of the week as the Sabbath, the law
provides: “That no person who conscientiously believes that
the seventh day of the week ought to be observed as the Sab
bath, and actually refrains from secular business and labor on
that day, shall be compelled to defend any civil suit in the
justiee’s courts of this state on that day.”2
“Whenever any person, as aforesaid, shall be served with
any process returnable on the seventh day of the week, such
person may make aﬁidavit before any person authorized to
administer oaths setting forth the fact that a summons has
been issued, naming the day when the same was issued, when
returnable, by whom issued, and in whose favor, and against
whom the same was issued; and also that the said aﬂiant
believes that the seventh day of the week
conscientiously
ought to be observed as the Sabbath, and that the said afﬁant
actually refrains from secular business and labor on said day,
and may at any time after service of such process, and before
the return day thereof ﬁle such afﬁdavit with justice before
Whom said cause shall be pending.”3

“It

shall be the duty of any justice of the peace before
whom any cause shall be pending, in which such affidavit
shall be ﬁled regularly, to call such cause on the return day
thereof, as in other eases, and upon his own motion to adjourn
the same without pleadings, to such time as he shall see ﬁt:

Provided, the same shall not be adjourned to the seventh or
the ﬁrst day of the week:
And, provided also, that the said
cause
cause

shall not be so adjourned
af0resaid.”4

more than ten days,

for the

Proceedings to be in the English language.-“All
§136.
writs, process, proceedings and records in any court within
this state, shall be in the English language (except that the
proper and known names of process, and technical words, may
be expressed in the language

heretofore and now commonly
used), and shall be made out on paper or parchment, in a fair,
for
ductlon from a teacher's wage
vacations on these public holidays:
School District v. Gage, 39 Mich., 484.
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legible character, in words at length, and not abbreviated;
but such abbreviations as are now commonly used in the
English language may be used, and numbers may be expressed
by Arabic ﬁgures, or Roman numerals, in the customary man

ner.”°
§137. Deputing persons to serve proceas.—“Every justice
who shall issue any process authorized by this chapter, when
ever he shall judge it expedient, on the request of the party,
may, by written authority endorsed on such process, empower
any proper person_ being of lawful age, and not a party or inter
ested in the suit, to execute the same.”°

“The person
a constable

so empowered shall possess all the authority of
in relation to the execution of such process, and

shall be subject to the same obligations, but shall not receive
any fee or reward for his services thereon/"'

It will

that a party cannot be deputed to execute any
process in his own case. A constable cannot serve a summons
be seen

Where a. notice of
5—C. L., 5 1115.
guardians
sale was published in a
newspaper printed for the most part
in German, hut the notice itself was
printed in English, the court. while
holding the publication bad, declined
after 17 years to permit an attack in
Schaalc v.
proceeding:
a collateral
Wasey. 70 Mlch., 419: 38 N. W., 817.
6——C. L., Q 978; Montelth v. Cash,
But a person
1 E. D. Smith, 412.
under twenty-one years of age cannot
Mlin v.
he dcputed to serve process:
Russell, 3 E. D. Smith, 303: Rasch v.
Moore, 57 Mich., 5-i, 56: ‘Z3 N. W.
A deputation of authority to
456.
endorsed thereon,
a summons,
serve
need not state that the person author
ized is oi’ age and not interested in the
suit:
Buel v. Duke. 38 Mich., 167.
The form 0! deputation held suﬂlcient
“By re
in this case. was as follows:
I hereby authorize
quest of plalntiﬂ,
C . . . . .. ll . . . . .. to serve the within
within defendant.
on
the
process
Dated October 28, 1874, F . . . . .. J.
B . . . . .., justice of the peace."
per
The statute
(C. L., 5 716)
mitting a summons to be served by
does not au
any competent person,
service
to be made
such
thorize

a
by
private
person
until
he has
been appointed by the justice for that
purpose:
See, ante. 5 39, note
23.
Contra, as to service of notice under
the drain law when the language is,
as here, that it may he served by “any
competent
person": Walpert v. New

106 Mich., 357; 64 N. W. 326.
because there is no requirement
for particular authorization, as in case
ot process issued by justices.
See (‘.
L., M 978 and 979.
When an execution is duly delivered
to :1 constable to he served, it becomes
his duty to execute it in person; he
has no power to substitute another
comb,

This

constable in his place:
Downs v. Mc
Glynn, 2 Hilt., 14; sec, Foster v.
Wiley, 27 Mich., 244.
But, as to whether a justice can,
under this section 978, dcputize a per
an execution:
Quaere,
son to serve
Harvey v. McAdams, 32 Mich., 472.
If. however. this can be done, the
plaintiff thus selecting the person who
execution,
shall
thereby
serve
the
makes himself responsible for the acts
Ibid.
of the deputy:
7—C. L., § 979; Rnsch v. Moore, 57
Mich., 56: 23 N. W., 456.
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attachment or execution
be executed by a constable who is a party in the suit.
can a warrant,

Process protects the oﬂiicer, when.—A constable is
§138.
protected in the execution of process, although the court had
not in fact jurisdiction in the case, provided that, on face of
the process, it appears that the court had jurisdiction of the
subject matter. But, in no case, where there is in fact a want
of jurisdiction, is the oﬂiccr bound to act. He has a discretion,

is

is

is

a

it, it,

if he chooses to exercise it; if he refuses to act, the party
cannot make him accountable; he is protected‘ by showing that
the process was issued without authority.”
But this rule is
one of protection merely: the oﬁicer may defend under
but he cannot build up
title or right to possession upon
The knowledge of the oﬁicer that
as against third persons."
of no importance.
the court had no jurisdiction
He must
by
protected,
be governed, and
the process, and
not
aﬁected by anything which he has heard or learned out of

24.

C1 "'

1

a

§

5

an appeal has been taken, where the
justice insisted that the appeal had
not been perfected. lie has a right to
rely on his process until he is ofhcially
notified that it has been suspended:
Foster v. \\"iicy, 27 Mk-h.. 244.
Botsford,
10—Beach
Doug.,
v.
Mich., 199; LeRoy v. East Saginaw
City Railway, 18 Mich.. 233; Adams v.
Hubbard, 30 Mich., 10-i: see, Haynes
v. Knowles, 36 Mich., 407.
11——Webber v. Gay, 24 Wend., 485:
People v. Warren,
Hill, 440.
But
if the process shows on its face,
either that it was issued without au
thority, or that the person who issued
it had no jurisdiction
to issue such
process, it will be no protection to the
oﬂicer:
Stroud v. Butler, 18 Barb.,
Wend.,
327: Parker
v. Walrod,
16
1

note

5

39,

iiiil, 35;
Barnes,
Earl v. Camp. 16 Wend.. 67; Beach
Doug., Mich.. 205.
An
v. Botsford,
invalid writ, although fair on its face,
will not protect an oﬂicer in seizing
the property of the wrong person:
Mathews v. Densmorc ct al., 43 Mich.,
And further. as
N. W., 669.
461:
to when a constable will be protected
See, Wall v. Trum
by his process:
bull, 16 Mich., 228; Dunn v. Giliman.
256; Bird v. Perkins. 33
34 Mich.,
Mich., 28; Finn v. I‘eck., 47 Mich.,
208; 10 N. W., 202.
2595, au
Under the statute, C. L.,
thorizing sheriils to serve any process
which constables may execute, no spe
cial direction of the process to the
sherii! is necessary: and
sheriff or
his deputy is not liable in trespass, on
the ground of want of authority, for
ad
levying
justice‘s
a
execution
An
dressed
to any constable, etc.
oilicer does not render himself liable
in trespass for proceeding in good
faith to serve a justice‘s execution
after being told by the defendant that

514.

ministerial
oﬁcer cannot justify
under a process issued by a court or
nﬁicr-r
having no jurisdiction of the
subject matter.
But this rule is based
upon
the ground that every man
is
bound to know the law: and the sub
ject matter in reference to which the

140

A

8—8ee, ante,
v.
9—Cornell

Q

a

it,

going to impeach it." A ministerial oﬁicer executing, in
warrant regular on its
good faith and without oppression,
face, and issued by an ofﬁcer having jurisdiction of the subject

CH.

VI.

uurrsas IN

RELATION

TO PROCESS.

§139

matter, will be protected by the warrant, and is not required
to look beyond it for his authority to serve it."

8

I-I

Irregularity, waiver, etc.—Any irregularity in the
or service of process, and all defects in its form or
substance, are waived or cured, so far as any question in
regard to them may arise in the particular suit, by the de
fendant’s omitting to take advantage of them at the very ﬁrst
opportunity.‘-°' Thus, if process is void because of some defect
in the manner in which it issued, yet if the defendant appear
at the return day and does not object, but joins issue upon
the merits, the justiee’s jurisdiction over his person will be
complete." And if he plead to the suit, or take any similar
n
5

.

issuing

233.

12—Ortman

v.

Grecnman,

4

Mich..

291; Watkins v. Wallace. 10 Mlch., 57,
74.
13

141
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a

1

1

2

4

it

a

it

An irregularity
is deﬁned to he
"the want of adherence to some pre
scribed rule or mode of proceeding;
and
consists either in omitting to do
something that is necessary
for the
due and orderly conducting of
suit,
or doing
in an unreasonable man
ner." ln all such cases. if a defendant
will take advantage of the irregularity,
he must do so at the earliest period:
Turril v. Walker,
.\Iich., 177, 183,
Waiver is a voluntary act. and implies
an election by the party to dispense
with something of value. or to forego
some advantage which he might at his
option have demanded or insisted on:
Warren v. Crane, 50 Mlch., 300; 15 N,
W., 465.
14—Malone v. Clark,
Hill, 657:
Crane v. llardy,
Mi;-11,, 55,
61;
(‘ampau v. Fairbanks.
Mlch., 152:
Pierce v. Rehfuss. 35 Mlch., 53; see.
Slatteriy
v. Hilliker, 39 Mlch.,
573.
While an appearance specially for the
speciﬂc purpose of making an objec
tion or of arresting the suit on account
of previous irregularities, waives noth
ing, yet, if the appearance was for
another purpose and with a view to
prolonging the pendency of the action,
and contemplated
step adapted to
a case regularly on foot.
will be a
waiver of prior defects.
Thus, appear
ing and applying for an adjournment
is
step in the cause. and one which
means that the action shall be kept on
foot, and further proceedings shall be
had therein, and, therefore. is awsiver
a

6

question of jurisdiction arises, can gen
erally be decided by reference to the
statute itself. without an inquiry into
the facts which the law does not dis
Thus, if a justice issued a writ
close.
in ejectment, or a war
of possession
rant of commitment to the state prison
on a conviction of murder, such writ
or warrant would be no protection to
the oiﬁcer, however regular on its face,
because he is presumed to know, and
from the law,
can easily ascertain
that the justice had no jurisdiction
of the subject matter, vim: the eject
ment or conviction of murder. No fact
beyond what the law discloses is neces
But the
sary to decide the question.
law makes no presumption, in ordi
nary cases. that the otlicer knows the
matter of fact in the case in which
and Of Whlﬂh the
issued.
the process
law gives no information, and which
are not disclosed by the process which
And where the
he is called to execute.
jurisdiction
of the subject matter de
pends upon matter of fact, the exist
ence or non-existence of which can
not be determined from the law. and
which is not of public notoriety. the
oilicer ought to he pro
ministerial
tected
(if the process is regular on
its face). and ought not to be bound
jurisdiction
the
at his
to ascertain
peril, unless the law has clearly given
him the right to demand the informa
People
tion and determine the fact:
v. Rix.
.\ilch.. 14-ii see. Lelloy v.
l-Inst Saginaw (‘lty Ry. (“n., 18 Mlch.,
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MATTERS IN RELATION

TO PROCESS.

C11.

VI.

steps, which supposes the process to be valid, he cannot after
wards object to the process itself.“
Unless the party pleads,
asks an adjournment, cross-examines the plaintiff’s witnesses,

or in some other way litigates the cause, the irregularity is
Merely being present to attend the progress of
not cured.
an irregular proceeding, or saying “here” when his name is
called, is not enough." S0 appearing and making the objec
tion is no waiver; for, if this was the case there would be
no such thing as an objection to process."
If there has been an irregularity in the service of the process,
the defendant may apply to the justice to set aside the service.
of prior defects: Lane v. Leech, 44
So, where
Mich., 163; 6 N. W., 228.
a defendant was arrested upon a war
rant for trespass upon lands, issued
upon an insuﬂicient atiidavit, but ap
in the cause, pleaded the gen
peared
eral issue and went to trial on the
merits without having made any objec
tion to the suiﬁelency oi’ the attidnvit,
or validity of the warrant: Held, that
waived;
that
those objections were
while much allowance will be made in
favor ot a party under arrest, and a
waiver of objections will not be hastily
assumed,
yet it would he misleading
for a party to lie by indefinitely and
submit himself without some kind of
protest to. the trial on the merits and
then rely on an objection which he has
Max
a right to waive it he chooses:
well v. Deena, 46 Mich., 35; 8 N. W.,
561.

But. giving bail on arrest by virtue
is no waiver of the right
to object to the sufficiency of the am
warrant
was
on
which
the
davit
Nor will an adjournment
founded.
obtained before pleading, by a. party so
arrested, waive any right to object to
the proceedings on which the arrest
Brown v. Kelley, 20
was founded:
Mich., 27; see, Warren v. Crane, 50
Mich., 301-2; 15 N. W., 465; Stephen
son's Case, 32 Mich., 60.
But a garnlshee cannot waive legal
service oi’ process upon himself in such
a way as to prejudice the rights of the
Ilebel v. Ama
principal
defendant:
zon Ins. Co., 33 Mich., 400.
15-—Bronson v. Earl, 17 Jobns., 63;
All
Swartwout v. Roddis, 5 Hill, 118.
objections to the process or proceedings
oi.’ a warrant,

which a defendant is brought into
court are waived by his pleading to
the
merits:
Gunn liardware
Co.
v.
Dennison, 83 Mich., 40: 46 .\‘. W., 940.
And this though it be after a special
appeal has been overruled: Ovid Town
ship v. Ilaire, 133 Mich., —--~: 94 N.
W., 1060 (May, 1903).
Even it the writ is void, and the de
fendnnt. in ignorance of it, appears
and goes to trial on the merits with
objection,
out
irregularity
the
is
Hill, 1 Mich.,
waived:
Stewart v
by

265-7.

16-—Fanning v. Trowbridge, 5 Hill,
When a party does not appear
suit before a justice he waives
nothing, and may take objection to any
irregularity,
on appeal or ccrtiorarl:
Campau v. Fairbanks,
1 Mich.,
152.
Ea: parte proceedings must conform to
the statute:
Lee v. Mason, 10 Mich..
-105?
But where the justice has by
law no jurisdiction of the subject mat
ter of the suit, no appearance, waiver
or consent will confer jurisdiction; and
this objection may be raised at any
Clark v. Holmes, 1 Doug, 393.
time:
And without jurisdiction,
the proceed
ings are void: Spear v. Carter, 1 Mich..
19, 23; Thompson v. Michigan Mutual
52 Mich., 522; 18
Beneﬁt-Association.
N. W. 247.
;l7—Wheeier v. Lampman, 14 Johns,
481: Wright v. Russell, 19 Mich., 3-16:
Wheeler v. Wilkins. lb'ld., 78. An np
pearance made merely for the purpose
of applying to have proceedings set
waives
aside for want of jurisdiction,
nothing:
McCasiin v. Camp.. 26 Mich.,

428.
in a

390.
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The defendant may show that a return of personal service
summons, is untrue, as where summons against the father
served on the son, but returned personally served on
father, it was held that the defendant might show that it

of

a

was
the
had

never been served upon him."
In this case the defendant
did not appear, and assigned the want of service as error, and
for that reason the judgment was reversed. But the fact of
want of service cannot be set up in opposition to the return,
and shown to be false, collaterally, in an action upon the
judgment, or in any other action. The remedy, if the return is
false, is to set aside the service, and, if this is denied by the
justice, to appeal and allege the want of service as error, or
prosecute the constable for a false return."

§140. Security for costs.-—“Any justice of the peace may,
either before or after the issuing of any process, in his dis
cretion, require security of the plaintiff for any costs which
may be adjudged against him in any action, and the person
becoming such security shall sign an undertaking, in writing,
to that effect, upon the docket ofsaid justice, and in all eases
plaintiﬁs who are not residents of the county in which uch
suit is brought shall give such security before process shall
issue; and if any plaintiff, after commencing an action in the
county in which he resides, shall remove from said county, the
justice shall require such plaintiff to give security for all costs
which have accrued and may accrue in the action, and if judg
ment be rendered against the plaintiff in any case for costs,
an execution may issue against said plaintiif and the person
becoming security for said costs; and in case the defendant
recover against said plaintiff any sum besides cost, a separate
execution may issue for the collection of the same.”*°
And it is further provided, that where any person shall be
18—Fitch

v. Devlin,

19—.\iew York
18 Barb., 574.

15 Barb.,

k Erie

Co.

47.

v. Purdy,

In case of appeal,
20—(‘. I... 5 713.
the security for costs is liable for the
costs in the appellate court :' Dunn
v. Sutliif.
1 Mlch.,
26: Brabon v.
Pierce, 34 Mlch., 40.
And so when
the cause is removed
by certloruriz
.\i<~i.ean v. isbell, 44 Mlch., 129: 6 N.

W., 210: see, Boat: v. Berg. 51 Mlch.,
8: 16 N. W.. 184.
The obligation of the party who
security for costs, is based
becomes
upon a suiiicient consideration, and a
common
law action may be sustained
thereon,
notwithstanding
the security
may not have been given in strict con
formity to the mode prescribed by the
statute:
Brion v. Kennedy, 47 Mlch.,
499; 11 N. W., 288.
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ecurity for another for costs, in ease the defendant shall
judgment against the plaintiﬁf for costs, thereupon
judgment shall be immediately, and in such suit, entered, as
well against such security as against such plaintiff, and execu
come

recover

tion may issue against such security, in the same manner as
party to such suit?‘

if

he had been himself a

The ﬁling of security in the case of a non-resident plaintiif,
“The
is not essential to confer jurisdiction on the justice.
statute does not make the giving of security a condition, on
compliance with wfhich, only, the process shall issue. Nor does
it provide that the process shall be void, or be quashed, or set

if

such security should not be given. The court having
of the subject matter and of the parties,
jurisdiction
general

aside,

may proceed to ﬁnal judgment, unless the defendant move to
set aside the process for this defect.
Such a motion, when
made, must prevail, unless the plaintiff in the suit furnish the
requisite security. But where no motion is made, the objection
is deemed to be waived and the defect cured. The only object
is to secure the defendant against costs, in case judgment is
ﬁnally rendered in his favor; and this object is secured as
effectually by giving security after the issuing of the process
as before.”22

is

is

is

is,

The discretion which the justice is required to exercise, is a
he is not to require security for costs (except
legal one, that
in case of non-resident plaintiﬂ"s) unless some good cause
shown justifying it. He cannot arbitrarily compel the giving
sometimes done. Also, the application should
of security, as
be made as soon as an opportunity oifers, provided the cause

A

a

defendant should not be permitted, after
cause
to
this
adjourned,
interpose
has been
application, in case he

6

22—Parks
v.
Doug..
Goodwin.
Mich., 56; see, Gray v. Wilcox, 56
Mich., 58: 22 N. W. 109: Brown v.
Pontiac Mining Co., 105 .\Iich.. 653:
63 N. W., 1000; Harris v. Doyle, 130
Mich., 470; 90 N. W. 293.
The right
to insist upon this obligation of the
plaintiff to give the security may be
waived by not insisting upon
at the
ﬁrst opportunity
after knowledge of
non-residence:
Harris v. Doyle, supra.
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1

Q

-

21-—-C. L.,
10353: see, McLean v.
Isbell, 44 Mich., 129;
N. W. 210.
Sureties are concluded by the judg
ment against their principal,
when lt
has been duly obtained in the course
of regular proceedings; but it seems
not when the judgment is allowed
through collusive and fraudulent agree
ment between the parties to the suit,
Wright
to the prejudice of the surety:
v. Hakes, 30 Mieh., 525.

it

known.

'

CH.

VI.

MATTERS

IN RELATION ro raocass.

was apprised of the facts upon which his application
at the time the cause was adjourned."

§141
is founded,

The undertaking of the surety must be entered in the docket.

Security for costs in suits for personal labor.-“In
§141.
any suit brought to recover for the personal work and labor of
the plaintiif, security for costs shall not be ordered in case
the plaintiff shall make and ﬁle with the court an aﬁidavit that
he has a good and meritorious cause of action and is unable
to procure security for costs.”“
The security given by a. plaintiif extends to the ﬁnal deter
mination of the cause when carried up by appeal; so that the
party is liable for the costs of the appeal, if adjudged against
This is upon the ground that it is the same
the plaintff.“
cause, though carried by appeal to a higher court, and it is
And so
considered but a continuation of the original suit.
when a cause is removed by C67‘t'l'01'd1"i-.26
23—Roblnson

v.

Sinclair,

1

Denio,

628.

24—C.

L.,

Q

11283.

Constitution

ality of this statute upheld:
Jones v.
Judge of Qhiawassee Circuit, 105 .\il:-h.,
This statute is
664: ﬂit N. W., 976.
not applicable in cases of nnn-resident
106
plaintiffs:
Osowlckl v, Ferrick,
.\lich.. 41: 63 N. W.. 981; see, Bur
rows v. Brooks, 113 Mich., 307; 71 N.
W., 460.

10

Nichols, 7 Wend.,
25—Travers
v.
434; I)unn v. Sutliif,
1 Mich.,
24.
But a submission to arbitration oi’ the
Subject matter oi’ the suit is a dis
continuance .ot the suit, and discharges
the security for costs.
Dunn v. Silt
llif. 1 Mich., 24: Brabon v. Pierce, 34
Mich., 40.
26-McLean v. Isbeii, 44 Mich., 129;
6 N. W., 210.
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