CHAPTER VIII.

PLEAS IN ABATEMENT.

PITTS SONS' MANUFACTUEING COMPANY
COMMERCIAL NATIONAL BANK.
Supreme Court of Illinois.
121

Illinois,

Plaintiff in error

v.

THE

1887.

582.

made and delivered to Meeker & Co.
its three promissory notes, which the payees assigned to
defendant in error, who brought suit thereon. The defondant pleaded, specially, three pleas; but reliance was placed
upon the second amended plea, which was as follows :
"Now comes the said defendant, by its attorneys, and
by leave of the court, etc., and defends, etc., and says actio
non, etc., because, it says, that the causes of action set
forth in the special counts, and in the common counts of
said plaintiff's declaration, are one and the same, and not
other or different; that the only demand said plaintiff has
against said defendant is upon the promissory notes, copies
of which are attached to the said declaration, and which are
This defenddeclared upon in the special counts thereof.
ant further says, that the plaintiff was not a bona fide
holder, but held the notes in trust for Meeker & Co. ; that
on the day named, defendant was in embarrassed circumstances and unable to meet its financial obligations; that
Meeker & Co., then the owners of the notes, were threatening suit thereon; that defendant was then indebted to
Meeker & Co. on the notes, and also was indebted upon
debts due to certain other creditors (naming them), which
last named creditors also threatened suit; that Meeker &
Co., at the request of the defendant, and in consideration
that the other creditors, aforesaid, of defendant, would
withhold suit against defendant and give further day of
payment, then and there agreed with defendant, and with
the other creditors of defendant, aforesaid, to withhold
suit against defendant, and to extend the time and give
C.
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further day of payment, as follows (naming such time),
and not to sue defendant upon either of said notes until
default had been made in the said payments upon the said
further days, as aforesaid; that Meeker & Co. and the
creditors named, in consideration that each should withhold suit and give further days of payment, as aforesaid,
then and there mutually agreed to, and did, withhold suits,
and did give further day of payment, as aforesaid, and
then and there mutually agreed not to bring suit until default had been made in the payments upon said further
And this defendant is
days of payment, as aforesaid.
ready to verify; wherefore it prays judgment," etc.
This suit was commenced and plea filed before either of
the installments became due according to the agreement set
up in the plea. A demurrer to the plea was sustained. The
defendant stood by its plea, and final judgment for plaintiffs was rendered, which the appellate court for the second
district aflBrmed. The record is brought here by writ of
error to that court.

it

it,

Shope, J., delivered the opinion of the court.
The common-law system of pleading has prevailed in this
State, and, from time to time, such modifications have been
made by statute as seemed to be required, removing arbitrary and artificial distinctions, and, by the allowance of
amendments at any and every stage of the proceeding, and
to every reasonable extent, doing away with its purely
technical and objectionable features.
As a system of
pleading, and as existing in this State, it is clearly defined,
With the general, logical
easUy understood and certain.
arrangement of the system, as at common law, there has
been no interference by statute.
The order of pleading,
and the structure and oiBce of pleas of different character,
remain substantially unchanged. Without entering into an
extended discussion, a statement of some of the principles
of pleading seems necessary.
Pleas are divided into two general classes, viz., dilatory
and peremptory, otherwise designated as pleas in abatement and pleas in bar. A plea in abatement is defined to
be, a plea that, without disputing the justness of the plaintiff's claim, objects to the place, mode or time of asserting
and requires that therefore, and pro hoc vice, judgment
be given for the defendant, leaving
open to renew the
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Buit in another place or form, or at another time ; while to
the second class belong all those pleas having for their object the defeating of the plaintiff's claim. Hence, a plea
in bar of the action may be defined as one which shows some

ground for barring or defeating the action, and makes
prayer to that effect. Pleas in bar and pleas in abatement
have, therefore, this marked distinction : Pleas in bar are
addressed to the merits of the claim and as impairing the
right of action altogether, whereas pleas in abatement tend
merely to divert, suspend or defeat the present suit. 1
Saunders' PI. and Ev. 1, 2; Comyns' Digest, title "Abate-

ment;"

1

Chitty's PI.

441.

Owing to the nature and effect of pleas in abatement,
they are required to be certain to every intent.
(Comyns'
Digest, title "Abatement," 1, 11.) Whenever the subjectmatter to be pleaded is to the effect that the plaintiff cannot maintain any action at any time, it must be pleaded in
bar; while matter which merely defeats the present proceeding, and does not show that the plaintiff is forever concluded, should be pleaded in abatement. 1 Chitty's PI. 445.
Whether a plea is in abatement or in bar is to be determined, not from the subject-matter of the plea, but from
The advantage or relief sought by the
its conclusion.
—
plea the prayer of the plea — determines its character.
{Jenkins v. Pepoon, 2 Johns. Cas. 312; 1 Tidd's Pr. 637.)
It would be both illogical and absurd in a plea in bar to
pray, as in a plea in abatement to the count or declaration,
"judgment of the said writ and declaration, and that the
same may be quashed;" and as only the relief asked can
be awarded, a mistake in this regard is fatal to the plea.
And, hence, the rule that a plea beginning in bar and ending in abatement is in abatement, and though beginning in
abatement and ending in bar is in bar, so a plea beginning
and ending in abatement is in abatement, though its subject-matter be in bar, and a plea beginning and ending in
bar is in bar, though its subject-matter is in abatement.
(Comyns' Digest, title "Abatement," b. 2.) With respect
to all dilatory pleas, the rule requiring them to be framed
with the utmost strictness and exactness is founded in
wisdom. It says to the defendant: If you will not address
yourself to the justness and merits of the plaintiff's demand, and appeal to the forms of the law, you shall be
judged by the strict letter of the law. And so it has been
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held that a plea in abatement concluding, wherefore he
prays judgment if the said plaintiff ought to have or maintain his aforesaid action against him, etc. (a conclusion in
bar), is bad. Jenkins v. Pepoon, 2 Johns. Cas, 312; Isley
V. Stubbs, 5 Mass. 280,
An inspection of the plea in question shows that in form
and structure, in its begimiing and conclusion, it is a plea
in bar to the count and declaration, and upon application
of the principles announced it must be held to be a plea in
bar. Its subject-matter, however, is in abatement, and
clearly falls within the definition of matter pleadable in
abatement. The justness of the plaintiff's demand, that
the defendant owes the debt evidenced by the notes sued
on, is not denied, but the defendant denies that the debt is
due. He objects, then, simply as to the time the debt shall
be asserted against him. The contract set out in the plea
is of an extension of the time of payment, and such a contract, this court has repeatedly held, cannot be pleaded in
bar of an action brought before the time has expired.
Guard v. Whiteside, 13 111. 7; Hill v. Enders, 19 id. 163;
Payne v. Weible, 30 id. 166; Archibald v. Argall, 53 id. 307;
Culver V. Johnson, 90 id. 91.
The circuit court did not err in sustaining the demurrer
to the plea, and when the defendant elected to stand by its
plea, final judgment was properly rendered against it; for
the rule is, if matter in abatement be pleaded in bar of the
action, final judgment shall be against the defendant, if the
plea be disallowed. Comyns' Digest, title "Abatement,"
1, 15.

Judgment affirmed.

HAVEEHILL INSURANCE COMPANY

v.

PEESCOTT.

Supreme Judicial Court of New Hampshire.
38

1859.

New Hampshire, 398.

FowLEB, J.: By the 17th section of chapter 182 of the
Revised Statutes (Comp. Laws 465), it is provided that
"all original writs shall, before they are served, be indorsed on the back thereof by the plaiutiff, his agent, or
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attorney, being an inhabitant of this State ; and if the plaintiff is not an inhabitant of this State, by some responsible
person who is such inhabitant."
The present action was entered at the November term,
1858, of the court of common pleas for this county, and at
the subsequent April term, 1859, the defendants moved to
quash the writ for the want of a sufficient indorsement.
The court overruled the motion, and the defendants excepted.
Is their exception well taken? It seems to us
clearly not.

It

is not necessary to decide, in this case, whether a motion to quash, for the want of any indorsement apparent
upon the writ itself, should be made at the first term, and
within the first four days of that term, under the rule relating to pleas in abatement, on the ground that matters in
abatement are to be taken advantage of in the same time
by motion, as by plea, as has been contended by the counsel
for the plaintiffs. Upon an inspection of the writ it appears that there is indorsed upon the back thereof the name
of Samuel Dudley. It makes no difference that the letters,
"Agt.," are added to that name, indicating that he claimed
to be the agent of the plaintiffs, or of somebody else. If
necessary, those letters would be held a mere matter of
description, and he would be personally bound. PettengUl
V. M'gregor. 12 N. H. 179; Woods v. Blodgett, 15 N. H.
569; Brackett v. Bartlett, 19 N. H. 129.
The writ, then, having the name of Samuel Dudley written upon its back, was prima facie well and sufficientiy indorsed, and the motion to quash it was properly denied, as
the court will abate an action, upon motion, only when the
abatable defects are apparent upon the writ itself.
If the defendants relied upon the fact that Samuel Dudley was not the name of a person, that he was not an inhabitant of this State, that his name was not placed upon
the back of the writ by himself, or by his authority, or that
he was not a responsible person, they should have pleaded

the supposed defect in abatement, so as to have given the
plaintiffs an opportunity, by the proper replication, to
have raised an issue upon any traversable objection to the
indorsement. Jacobs v. Mellen, 14 Mass. 134; Hawkes v.
Inhabitants of Kennebv/nk, 7 Mass. 461; Purple v. Clark,
5

Pick.

206.
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The exceptions taken to the ruling of the court below
must, therefore, be overruled, and the judgment of the
court below, on the point in controversy, be affirmed.
Exceptions overruled.

WTTMER

V.

SCHLATTER.

Supreme Court of Pennsylvania.
15 Sergeant

J. :

d Rawle,

1826,

150.

This is a plea in abatement, and the cause
was, "that the promises, if ever such promises as are laid
in the declaration were made, were made with one George
Earp, who is still living." The plaintiffs moved to strike
off this plea, because put in too late, and because there had
been in a former action a plea in abatement, that aU the
proper parties were not sued, and the action abated. To
this it has been answered by the defendants, that the defendants who now put in this plea, were not sued in the
first action; and the plaintiffs reply to this, that the defendants axe all bound by the plea of their partners in the
former action.
The plea is a plea in abatement; for where any person
who ought to be joined as a defendant is omitted, this is
pleadable in abatement only, and not in bar; because such
plea is to give the plaintiff a better writ, which is the true
criterion to designate pleas in abatement from pleas in
bar; and certainly such plea comes too late after a general
imparlance; for this is an objection which applies to the
writ itself, and the court holds a strict hand over the dilatory pleas, and will not suffer a departure from the usual
forms of pleading in these cases. But if the plea had been
put in in time, it ought not to have been received; for in
this form of plea in abatement, that all the contractors
are not sued, the defendant must give the plaintiff a better
writ. 1 Saund. 284, note. Therefore it is, that in a plea of
misnomer in the Christian name of the defendant, the defendant must show what his Christian name is, and also
what is his true surname, and this, although the true surlest the
name, be already stated in the declaration,
Dttnoan,
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should be defeated a second time by error
the names ; for these pleas tending to delay justice are not favorably
received,
and the rule was
adopted to check the repetition of these pleas in abatement.
Stephen's Principles of Pleading, 435. And this
sensible writer (in a book of small bulk, but which contains
much useful matter) gives the meaning of the rule, that
the defendant must give the plaintiff a better writ. It is,
''
that pleading a mistake in form, in abatement of the writ,
thfe defendant must at the same time correct the mistake,
so as to enable the plaintiff to avoid the same objection in
framing his new writ." The defendants cannot say that
they have corrected the inistake here, so as to enable the
plaintiffs to avoid the same objection in a new writ, when
they take the same objection to the new writ itself, the nonjunction of all the contractors. They cannot say they have
given him a better writ, and yet repeat the same objection
to the new writ; a matter so perfectly within their own
knowledge as the names of all the secret partners would
be. Nor is it anything but mocking, to say one of the new
defendants had no former opportunity to put in this plea:
for, if it could be sustained, the plaintiffs' suit never could
terminate in a trial on the merits. He might bring action
after action, and every new defendant give one new name
at a time. In the case of secret partners, it is hard enough
for a plaintiff to be once put out of court for a mistake
which he could not know, and which was scarcely known to
any other than the ostensible partners themselves; but to
put him one hundred times out of court, which are the principles contended for by the defendants, where the associates are numerous, would be excluding him so long as
The defendants did not give the
the associates please.
plaintiffs a better writ, did not make known to them that
which in fairness they ought to have done — the names of
all the partners. Instead of correcting the mistake, and enabling them to avoid a repetition of the error, they lead
them into a labyrinth, from which they cannot find out their
way by any clue. The defendants should have given the
plaintiffs all the names at once ; that was the way to correct
the error. The plaintiffs could not then have been defeated
a second time for the same cause, namely the omission of
the names of all the joint contractors. The plea admits,
that if there is a cause of action, it is a joint one. The al-

in
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legation is, that all the joint contractors were not named,
the very plea put in before ; and the very plea that might,
if this action is abated, be used again and again and again.
The plea is in the way of justice which the court ought to
discourage. To suffer its repetition, would bring a reproach
on the proceedings in courts of justice ; the mischief to the
plaintiffs is incalculable, while it inflicts no injury on the defendants, for all the partners would be entitled to contribution, and courts ought never to suffer pleading, which
is said to be a great excellence in our jurisprudence, and to
be founded on strong sense in the choicest and soundest
legislation, to be made the instrument of oppression to the
suitors.
speak of the consequences of suffering the plea
in abatement to be thus used, without any relation to this

I

particular case.

BOSTON

Plea in abatement struck off.

TYPE AND STEREOTYPE FOUNDRY

v.

SPOONER.

Supreme Court of Vermont.
5

Vermont,

1833.

93.

WmLiAMS, J. : In this case the defendant plead in abatement that there was no such person or corporation as the
Boston Type & Stereotype Foundry. This plea was demurred to, and a judgment of respondeat ouster, rendered.
To this judgment the defendant excepted.
After a final
judgment rendered for the plaintiff, the cause is brought
here for a decision on the question of law arising on the
exception, and presents the enquiry, whether the fact set
forth in this plea, was the proper subject of a plea in
abatement.
There can be no doubt, but that the fact, if verified, is
an answer to the suit. In every action commenced in a
court there must be a party against whom a judgment may
be rendered, and an execution issue. The defendant is not
compelled to answer to a suit, unless it is prosecuted in the
name of a person either natural or artificial agaiust whom
he may have a judgment, and an execution to obtain satis-
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faction of the same. He is not under the necessity of resorting alone to the recognizance, which a plaintiff must
procure on praying out a writ, in order to collect his cost
if he obtains judgment therefor ; as the recognizance is only
an accTimulative security for the same.
This position is so obvious that it has not been controverted, but the only objection taken to the plea is that the
fact should have been plead in bar. And if it is true, not
only that it could have been plead in bar, but that it could
not be plead in abatement, the objection is well taken. It
does not foUow, however, that because the defendant might
have availed himself of this defence by plea in bar, therefore he cannot avail himself of the same, by plea iu abatement. As a general rule, matter in bar camiot be plead ia
abatement, but to this rule there are exceptions, and the
case under consideration comes within the exceptions. The
nonjoinder of a person who ought to have been made a
plaintiff may be plead in abatement, and advantage may
also be taken of it under the general issue. In replevin,
the defendant may plead property in himself or a stranger
either in abatement or bar. Certain personal disabilities
which entirely defeat the suit, may be plead in abatement
or bar, as outlawry for felony, attainder, alien enemy.
Coverture is only pleadable in abatement inasmuch as it
does not destroy the cause of action, but only precludes the
person from maintaining the suit.
It would seem from the principles on which pleas in
abatement are founded, that the defence relied on by the
defendant could only be taken advantage of by a plea in
abatement, as it merely denies that there is any right in
those claiming to prosecute, or that there is any such person as the plaintiff; leaving the contract to be enforced
The
by those from whom the consideration proceeded.
authorities, however, show that it is a proper subject for a
plea in abatement or bar.
That there may be a plea in abatement, to the disability
of a plaintiff, denying his existence, showing that there is
no such person in rerum natura, as that at the commenceof the suit he was a ficticious person is recognized in 1 Com.
Dig. tit. abatement, E. 16; 1 Chitty, Pleadings, 435-6;
Guild V. Richardson, 6 Pick. 370; Doe v. Penfield, 19 John.
308. That the same matter be plead in bar, we find in Bro.
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93, as quoted in the case of the Mayor
Stafford v. Bolton; Bos. & Pull. 40, 44.

Abr. Misnomer,
Burgesses of

S

It

has also been objected to this plea as a plea in abatement, that pleas in abatement must in all cases give the
plaintiff a better writ, i. e., must be so plead as to enable
the plaintiff in a subsequent suit to avoid the error committed in the first. This as a general rule is undoubtedly
true. It obviously, however, has relation to those cases
only where it is in the power of a defendant to give and
As where
where the plaintiff can have a better writ.
the plea is founded on some fact of which the defendant is
It cannot apply to those
presumed to have knowledge.
In the
cases where a plaintiff cannot have a better writ.
alien enemy, and in other
case of outlawry, attainder,
cases where the right of action is suspended on account of
the disability of a plaintiff to sue, he cannot have a better
writ while the disability exists. It is sufficient in a plea
in abatement for any of those causes to set forth the fact
without attempting that which is impracticable.
It will be
found that it is by no means a criterion to test in all cases
whether a matter must be plead in abatement or bar, to determine whether it can be so plead as to enable the plaintiff in a subsequent action, to obviate the facts set forth in
As we find from the authorities that the subsedefence.
quent matter of this plea is proper for a plea in abatement,
and if that which is set forth is true, no better writ can be
made in the name of the plaintiff, the writ must abate.
The judgment of the county court inust therefore be reversed, and judgment entered that the writ abate.

LINDSAY

V.

STOUT.

Supreme Court of Illinois.
59

Illinois,

1871,

491.

McAllistbe, J., delivered the opinion of the court.

In

this case, which was assumpsit upon two promissory
notes, the defendant below filed, first, a plea in abatement,
averring that plaintiff was a married woman at the com-
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mencement of the suit, and her husband was still living. To
this plea plaintiff first demurred, then obtained leave to
withdraw the demurrer, and, replying, alleged that the
notes sued on were her sole and separate property, etc. Rejoinder by defendant, traversing the matters alleged.
At a subsequent term the defendant, by leave, filed the
general issue, and a special plea setting up that the notes
were obtained by fraud. At the next term the defendant,
by leave, withdrew the plea of the general issue. The record shows that, as the case then stood, there was a trial by
a jury, and verdict for plaintiff for $265.33, upon which
judgment was rendered.
There is nothing in the record to show that the plea of
fraud was answered by either demurrer or replication.
The defendant, by filing the general issue and special
plea to the merits, waived the plea in abatement, and when
the general issue was withdrawn, the case stood merely
upon a plea of confession and avoidance; that plea remaining unanswered at the time of the so-called trial, there
was no issue to be tried, and the unanswered plea constituting a good bar to the action, the judgment of the court
below is erroneous, and must be revers.ed, and the cause remanded.

Judgment reversed.*^
60.
A demnmr is also m waiver of a plea in abatement. Fergnson t.
Bawlins (1859) 23 lU. 69.
Time for filing. — "A dilatory plea must ordinarily be filed at the return
term of the writ, if the declaration has been filed, or at the earliest practicable
time.
It has been held that a dilatory plea is too late after the expiration
of the mle to plead, and that ignorance of a cause for abatement will not
A plea in abatement
excuse the filing of the plea after the time limited.
cannot be filed after a general imparlance, or general continuance, nor after
But it may be filed after a
a motion for a continuance has been overruled.
•
* * But as in the ease of other
special imparlance entered of record.
pleas, dilatory pleas may, in the discretion of the court, for caow ihowa,
' ' 31 Cyc.
162, 163.
be received after the time limited has passed.
See Douglass v. Belcher (1834) 7 Yerg. (Tenn.) 104, given ia the text
tupra, eh. V, see. 1, aa to contemporaneous filing of pleas in abatement and
in bar.
See Wilson t. Hamilton (1818) 4 S. & B. (Pa.) 238, given in the text
supra, «k. Y, mo. d^ M to Biattex in abatement pleaded puis darrei» eontinu-
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EICHAEDS

V.

8

SETREB.

Court of Exchequer.
3

[Chap.

1816,

Price, 197.

is

it

it

a

is

it

is

it,

is

is

it,

Thomson, C. B. : This is a question as to the validity
of the plea of privilege, which has been pleaded in abatement.
There is no objection made to the form; but it is
said that it has not been properly supported, by the affidavit of the truth of
which
required in all pleas of abatement. The body of the affidavit, too,
admitted to be
right in itself, but an objection
made to the title of
which is, that
to
have
been made in another
purports
cause than that now before the court.
(His Lordship
stated the title of the affidavit, and of this cause.)
Certainly, wherever an affidavit
made in
suit that has been
ought to be entitled, and as of the precise
commenced,
cause in which
to be used.

it

The plea, therefore, was insufficient, for want of a proper
affidavit in support of it. So that, independent of the other
question on the validity of a plea of privilege, which, under
the circumstances of this case,
has become unnecesto
the
on
discuss,
sary
that ground, a nullity, and
plea was,
the plaintiff was entitled to sign his judgment at the expiration of the four days.*^

5

4

61.
The statute
and
Ann. e. 16, s. 11 (4) provided that no dilatory
plea Bhould be received unless the party oflfering such plea should by affidavit prove the truth thereof or show some probable matter to the court
to induce them to beUeve that the facts of such dilatory plea were true.

3

V.

Judicature

MOESE.
of

Superior Court

of

DODGE

New Hampshire,

1825,

New Hampshire, 232.

Assumpsit upon an account, annexed to the writ, of

goods sold and delivered by the plaintiff's intestate to the
defendant.
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The defendant pleaded in abatement of the plaintiff's
vsrit, that the promise in the declaration mentioned, if any
such were made, was made by him jointly with several other
persons, and not by him alone.
To this plea the plaintiff replied, that the promise was
made by the said Morse alone, as alleged in the declaration ;
and upon this issue was joined.

By the Coubt.

On behalf of the defendant in this case
because they
were instructed, that in case they found the issue in favor
of the plaintiff, it would be their duty to give him in damages the value of the goods charged, without any further
inquiry into the merits of the case. But this objection is
altogether without any foundation. For it is well settled,
that if issue be taken upon a plea in abatement, and the
jury find for the plaintiff, they must assess the damages in
the same manner, as when an issue is found for the plaintiff upon a plea in bar. 2 Wils. 367, Eichom v. LeMaitre;
3 Saund. 210, g. note 3; Yelo. 112, Tompson v. Colier; T.
Eay. 118; 1 Lev. 163.«='

it is urged, that the jury were misdirected,

62.

"On

the other hand, if such an issue [an issue of fact] is found in
the judgment ia that the suit abate oi tliat plaintiff's
23 C^e. 773.

favor of defendant,
wzit be quashed."

