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I

give and bequeath to the Roch
Second.
ester Home for the Friendless one hundred
and ﬁfty dollars. Third. I give and bequeath
to the Frank Street (otherwise Sixth) Meth
odist Episcopal Church of Rochester, to be
expended by the trustees thereof towards
erecting a parsonage for the use of their pas
tor, the sum of ﬁve hundred (500) dollars.
Fourth. I give and bequeath to the Roches
ter Orphan Asylum three hundred dollars,
to be expended for the rearing and educa
tion of an orphan, Belle Peer by name.
Fifth. 1 give and bequeath to Hubert Her
rick, of Rochester, ﬁve hundred dollars, to
be placed on interest in the Monroe County
Savings Bank, paid over to him on arriving
at twenty-one years of age. If he shall die
before that date, then said legacy shall go
to his mother, Minerva Herrick.
Sixth. I
give and bequeath to my sisters, Emeline
Soper and Olive J. Hatch, each the sum of
’
ﬁve hundred (500) dollars.
Seventh. I give
and bequeath to the six (6) children of my
George Walker, each the sum
brother-in-law,
of two hundred (200) dollars. Eighth.
give
and bequeath to my four nieces, Mrs. Anna
Newcomb,
Frances Spencely, (of Canada)
Adelia B. Johnson, and Mary N. Hatch, all
the rest, residue, and remainder of my estate,
both real and personal. to be divided equally
between them, and share and share alike."
The trial judge found “that no part of said
will is revoked by said codicil, except the
second and fourth clauses thereof, and the
residuary devise in the ﬁfth clause of said
will, but that all other legacies and devises
in said will and codicil ought to be carried
into effect."
es.

Appeal from a judgment of the general
term, ﬁfth department, of the supreme court,
aﬂirming a judgment of Monroe county spe
cial term, upon trial by the court without a
jury. There was no dispute about the facts.
It appeared that Angeline B. Walker died
on the 7th of June, 1884, leaving real and
personal property in Monroe county; that by
her will, dated April 23. 1881, she, by its
ﬁrst clause, gave to her sister Olive, for life,
house No. 89 Frank street; remainder to Mrs.
A. B. Johnson, Mary A. Hatch, and Mififcent
By the second clause. to Anna
Johnson.
Newcomb, for line, house and lot No. 14
Spencer street; remainder to the surviving
children of Anna. Third. She directed house
No. 89% Frank street to be sold, and its proceeds applied in part to the erection of a
monument on “my lot in Mt. Hope;" $100 to
to keep the
the Mt. Hope commissioners
same and lot in order; and the residue to
Emeline Soper, William Springstead, Huber
Herrick, Nelly Soper. Frances Spencely, and
Elliot Hodges, of Rochester, N. Y., share
and share alike, after ﬁrst paying $100 each
to Mrs. Rose Chrichton, of Rochester. N. Y.,
and to Charles P. Hodges. of Cleveland, Ohio,
which “I bequeath to them." The legacy of
William Springstead to be deposited in the
Monroe County Savings Bank, and paid over,
with its accumulations, when he arrives at
Fourth. Directs No. 102
21 years of age.
Jones street to be sold, and proceeds to be
divided between the six children of George
D. C. Barnum,
for appellants.
Roy 0.
Walker. Fifth. She gives her piano to Rob
Webster, for respondents.
ert P. Newcomb, son of Anna L. Newcomb; .
and all her household furniture and house
DANFORTII, J., (after stating the facts as
hold goods and effects to her nieces. Mrs.
Adelia Johnson, Mary Hatch, Anna New-I above.) Both will and codicil were admit
comb, Ida Springstead,
of Rochester, and ted to probate by the surrogate of Monroe
Minerva Herrick, of Watertown, N. Y., and . county, and administration granted to the
also all residuary interests and estate; and' persons named in the will as executors, and,
ﬂnaliy appoints Aaron N. Newcomb and Ed
some difference having arisen as to the effect
ward Webster executors of the will, with of the codicil, this action was brought by
power to sell and convey real estate. It fur
Executor Newcomb and others against Ex
ther appeared that in the year 1882 she sold ecutor Webster and others, for the purpose
lot 14, referred to in the second clause of the of obtaining a judicial construction
of its
provisions.
The plaintiffs contend that the
will. and also sold 102 Jones street, referred
to in the fourth clause.
Afterwards. in 1884, - codicil revokes all the provisions of the will,
she executed an instrument in these words: except those relating to the appointment of
executors, while the defendants suppose that
"I. Angelina B. Walker, of the city of Roch
ester, county of Monroe, and state of New both instruments can stand, and the legacies
York, do make, publish, and declare this ﬁrst ' and devises in each take effect. The court at
codicil to my last will and testament, here special and general terms have substantially
by revoking so much of my said last will sustained the view of the defendants. and
and testament as is inconsistent with the pro
from that decision the plaintiffs appeal.
It
may be taken as a well-settled general rule
visions of this codicil: Item First. I direct
one hundred dollars to be set aside and paid
that a will and codicil are to be construed to
over to the commissioners of Mount Hope 21$ gether, as parts of one and the same instru
a perpetual fund, the interest of which shall ment, and that a codicil is no revocation of
be annually expended to keep the lot in said a will, further than it is so expressed. \Vest
Mount Hope belonging to my late husband,
cott v. Cady. 5 Johns. Ch. 343. But if, re
Robert Walker, and my brother, Perry Hodg
garded as one instrument, it is found to con
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where there are two distinct

instruments

re

lating to the same subject-matter.

I

in such
a case an inconsistent devise or bequest in
the second or last instrument is a complete
revocation of the former.
But if part is in
and part is consistent. the ﬁrst
consistent.
will is deemed to be revoked only to the ex
and so
dispositions,
tent of the discordant

far

as may be necessary to give effect to
Nelson v. McGifYert, 3
the one last made.
Barb. Ch. 158. In the case under considera
tion it appears that the testatrix. in her life
time, and after the making of the will, so
dealt with the principal real estate describ
ed in it as by sale to revoke the gifts men
tioned in the second and fourth clauses.
She
also acquired
other real estate, and en
tertained a desire that beneﬁciaries
other
than those ﬁrst selected should share in her
bounty. These circumstances would natural
ly require a redistribution of her estate, and
in view of them we think it clear that the
testatrix intended to make new disposition
of her entire property.
Such is, at any rate,
the effect of the language employed by her.
There is, moreover, an express revocation of
so much of the will as is inconsistent with
If we apply
the provisions of the codicil.
this language literally, it is obvious that the
entire will is to be discarded, except so much
as appoints executors and deﬁnes their pow
ers. The codicil does not deal with that sub

AND REVIVAL OF WILLS.

was jus
subsisting ‘
tiﬁed in regarding the will as
instrument.
The codicil does, however, make
a complete disposition of all the property oi.I
the decedent, either by special legacy or re.
siduary clause.
It is capable oi.' operation
without aid from the will, and in fact is en
tirely independent of it. The property, di
vided according to its terms, would leave
nothing to apply upon the legacies or be
quests of the will. The codicil, moreover, in
troduces new beneﬁciaries; and, while it pro
vides also for persons already named in the
will, does so, not by referring to the will or
by way of increase or addition to shares giv
en by it. but evidently by substitution; and
then by formal and explicit language the tes
tatrix gives to her four nieces all the rest
and remainder of her estate, both real and
I
personal, to be divided equally among them.
The remainder here spoken of is that which
is left after satisfying the legacies provided
for in the same instrument, and it is impos
sible for the disposition made by the will to
stand with that made by the codicil.
Both
were, however, properly admit
instruments
ted to probate, for the appointment of exec
by the will holds good, although the es
aceordim,r to the
tate is to be administered
revisions of the codicil. The plaintifrs are,
we think, entitled to
decree to that effect.
and, so far as the judgment appealed from
is to the contrary,
should be reversed, with
costs to the appellant.
But as the defend
succeeded, they also
ants have heretofore
should have one bill of costs, both to be paid
out of the estate. All concur.

i

a

I ject, and to that extent the testatrix

a

taln repugnant bequests in separate clauses,
one or the other, or both, must fail; and there
tore the rule is that of the two the bequest
contained in the later clause shall stand.
The same principle applies with greater force
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RICH a

al. v.

(73 Me.

Supreme Judicial

Court

GILKEY.‘

I

595.)

of

Maine.

Nov.

28,

1881.

Appeal from judge of probate.
Sylvanus Rich, having made his will dated

April

9,

1872,.,_mad~e

a_c-0dicii-g_t_hereto

in

giving to his niece, Mary A.
Gilkey, during her life, the income of certain
property of the value of $10,000.
On March
16, 1880, he dmyed this codicil, and made
another, by which he mass a different dis
position of the property, which by the for
mer codicil was given in wtrust to pay the
income to his niece.
He died April 18, 1880.
In proceedings for probate of his will, the
judge of probate upheld the destroyed cod
icil, and admitted it to probate.
At the
trial of the cause on appeal from his deci
sion, the following entry was made by mu
tual agreement of the parties: “Referred to
the presiding judge, who may decide all
questions upon the merits as affected by
considerations of expediency and compro
mise, including costs, and enter all and any
decrees necessary to carry his decision into
March", ‘I879,

effect."

A. W. Paine and John Varney, for plain
Barker, Vose & Barker, for defendant.

tiffs.

PETERS, J.. When this cause was re
ferred to me for decision, in view of the fact
that the jury trial might be broken off by
the sickness of a juror, I hardly comprehend
ed the extent of the duties which have been
I had supposed my ofﬁce
cast upon me.
would be performed by the recommendation
of some sum which the estate had better
pay, and the other party had better receive,
in a spirit of compromise, than to pursue the
case to an end upon the strict application of
legal principles and a close sifting of all the
facts that might be produced in evidence.
Had I anticipated that the respective parties
would adhere so closely as they have to sup
posed legal rights, I should not have so read
ily taken upon myself a self-imposed respon
Having, however, examined and
sibility.
considered all the issues of law and fact suf
ﬁciently to form as satisfactory conclusions
as it is probable I ever could arrive at, I ﬁle
in the case the following opinion:
There is no doubt that Capt. Rich, the tes
tator, destroyed the codlcil in favor of Mary
The questions of
Gilkey in his lifetime.
First. Was the testator at
fact are these:
the date of the destruction of the codicil pos
1 Foot-note in 73 Me. 595:
“This case was
heard at nisi prius, and the reportof it is l:erc 1n
serted because of the great learning employed in
the preparation of the opinion, its literary merit,
and the importance of the question discussed,
together with the fact that other members of the
court were consulted upon these questions, and,
having carefully
they con
them,
considered
curred in the views expressed by Judge Peters
in all particulars."
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sessed of testamentary capacity? Second.
If he had testamentary capacity, was he in
It
duced to do the act by undue inﬂuence?
would not be inconsistent to ﬁnd that a tes
tator was not possessed of sufﬁcient mental
capacity to make a will, and also that he.
was operated upon by undue inﬂuence. The
First, whether, if the
questions of law are:
codicil was destroyed by the testator, while
lacking the possession of testamentary ca
pacity, it can be legally upheld and probated
and, secondly.
by means of oral evidence;
whether the same result follows, if the de
struction was induced by undue inﬂuence
alone.
An examination of the questions of law
comes ﬁrst in the natural order.
I feel clear
in the belief that a person who has not tes
tamentary capacity cannot revoke a will in
any manner whatever.
He can neither make
nor unmake a will. A codicil stands upon
the same footing as'a will.
A will, legally
made, stands’lIl~ntil’ legally revoked.
It can
not be revoked by any act of destruction, un
less the act is done with an intention to re
voke; and a person not having testamentary
capacity cannot have an intention to revoke
a will; he is legally incapable of it.
In such.
case the burning of the will can have no ef
fect whatever, provided the contents can be
clearly and certainly proved by other evi
dence.
The written instrument may be
burnt, the surest and best evidence of the
will may be thus destroyed, but the will it
self, if a draft of it can be proved, outlives
the act of destruction, and the testamentary
dispositions stand.
This is a common prin
ciple in the law, applicable to the los or
destruction of papers and records generally.
For instance, A. gives B. a deed of land.
The deed is lost or accidentally destroyed;
but the conveyance stands, if the contents of
the deed can be proved by satisfactory evi
dence.
It is said that this opens a wide
ﬁeld for error and fraud, to establish wills
upon oral evidence.
To my mind, many
more frauds would be committed if the con
trary rule were admitted.
It is upon proof
complete and undoubted, and not‘ upon less
than proof, that wills may be orally estab
lished, it is to be noticed.
The counsel for the executors contend that.
if a will destroyed after a testator’s death
by oral evi
can be upheld and established
dence, one destroyed before his death cannot
be.
I do not concur in this view of the
do not ﬁnd the distinc
learned counsel.
tion admitted by the authorities, excepting,
possibly, where the law is so enacted in one
Nor do I see the force
or two of the states.
of any such attempted distinction. I cannot
well perceive that the act of wrongfully de
I
stroying a will ﬁve minutes before death
would be valid, and the same act be not
valid, if done by the same hand and in the
same way ﬁve minutes afterwards.
It is said that a wrongful or accidental de
struction of a will might take place many

I
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before a testator’s death, and in the
time the testator might become satis
and in his
ﬁed with the fact of destruction,
mind ratify the act, and still the instrument
be established as his will after his death, if
But the answer to
this doctrine be tenable.
this apprehension of danger consists in the
requirement of the law that any person pro
poundlng for probate a will destroyed in the
testator’s lifetime has upon himself the bur
den to prove that, notwithstanding destruc
tion, the will continued to be the will of the
unrevoked,
up to the testator’s
testator,
death.
The presumption would be that the
will was destroyed animo revocandi, and the
burden
would be upon the proponent to
or otherwise,
that
show. by circumstances
the will was not revoked by the destruction,
or by a ratiﬁcation of the destruction, while
the testator lived.
I think these views are sustained by the
The English
great current of authority.
cases, earlier and later, are that way.
The
old work on Wills by Swinburne, who com
piled his book as long ago as during the
reign of Queen Elizabeth, gives this excep
tion to the cases where a will becomes void
by canceling or defacing: "Where the tes
tament was canceled by the testator himself
unadvisedly, or by some other person with
out the testator’s consent, or by some other
casualty." Jarman, the best authority on
Wills, English or American, (volume 1, p.
131),) says:
“The mere physical act of de
equivocal, and may be de
I struction is itself
prived of all revoking efﬁcacy by explana
tory evidence, indicating the animus revocan
"Thus
di to be wanting." He further says:
if a testator inadvertently throws ink upon
his will, instead of sand, or obliterates or at
tempts to destroy it in a ﬁt of insanity, or
tears it up under the mistaken impression
that it is invalid, it will remain in full force,
notwithstanding such accidental or involun
tary or mistaken act." Mr. Bigelow, the
American editor of Jarman's work, in his
notes fully approves the doctrine quoted, cit
ing many American cases in its support.
The same doctrine is maintained by Prof.
Greenleaf in his work on Evidence, (section
Redﬁeld, in his trea
681, vol. 2,) and notes.
tise on Wills, in many places resiates the same
rule; and upon page 323, vol. 1, (1st Ed.,)
says:
“The soundness- of the mind and
memory is requisite to the valid revocation
It follows, of
of a will as to its execution.
course, that the performance
of the mere
act of tearing, canceling, obliterating, burn
ing, etc., without the animo revocandi, and
which could not exist unless the testator
were in his sane mind, could have no legal
operation upon the instrument." In Bacon's
Abridgment (vol. 10, p. 546) it is laid down
“that the destruction of a will, even by the
testator himself, does not amount to a revo
cation, if the testator had not capacity.
Though the instrument is not in being, if its
contents are known lt can be proved."
Mr.
years

" mean

Wharton expresses it this way: “Revoca
tion will not be complete unless the act or
spoliation be deliberately effected on the
document animo revocandi.
This is express
ly rendered necessary by the will act, and is
impliedly required by the statute of frauds."
In Smith’s Probate Law, a Massachusetts
work of merit, at page 51, the author says:
“It may be that the will was destroyed by
the testator in a ﬁt of insanity, or that it
was lost, or accidentally or fraudulently de
stroyed.
Such accidental or fraudulent de
struction will not deprive parties of their
rights under its provisions, if they can pro
duce the evidence necessary to establish the
will." In Clark v. Wright, 3 Pick. 67, a cod
icil fraudulently destroyed in the testator’s
lifetime was established upon parol proof
of its contents by the Massachusetts su
preme court of probate.
The same doctrine
was aﬁﬁrmed by the same court in the case
of Davis v. Sigourney, 8 Metc. (Mass.) 487,
and reaflirmed in Wallis v. Wallis, 114 Mass.
610.
In Newell v. Homer, 120 Mass. 277, the
petitioner was held to prove a destruction of
the will after the death of the testator, mere
ly because he in his petition had so alleged
the fact.

The New York cases are in accord with
cases.
In Smith v. Wait, 4
Barb. 28,. it was ruled that, if a testator was
incompetent to make a will, he was incom
petent to revoke a will made before, and
that an insane man can have no intent such
as is necessary to revoke a will.
In Idley v.
Bowen, 11 Wend. 227, it was held that 0. rev
ocation by burning the will by the testator
could be impeached by showing the incom
petency of the testator at the time of the
act.
Schultz v. Schultz, 35 N. Y. 653, is an
instructive case to the same effect. In Nel
son v. McGiffert, 3 Barb. Ch. 158, Chancellor
Walworth held it was competent to show
that a will had been destroyed by a testator
when his mind had become so far impaired
that he was incompetent to perform a testa
mentary act. The case of Johnson’s Will, 40
Conn. 587, strongly supports the same view.
So does the case of Coliagnn v. Burns, 57 Me.
449, as far as it goes.
Many other cases in
the state courts do.
Late cases in the English court of probate
in the same direction.
are emphatical
In
“The act done [burning
one case it is said:
a will] by the testator can in no sense be his
act, for he was out of his mind." In another
case the court said: "All the destroying in
the world, without intention, will not revoke
a will; nor all the intention in the world..
without destroying; there must be the
two." In another case,—the famous case in
volving the will of Lord St. Leonards,—de
cided as late as 1876, the late Chief Justice
Cockburn said: "The consequences of a con
trary ruling would be in the highest degree
To disallow oral proof might
mischievous.
lead to the defeating of justice in many, if
not in as many, instances as might arise
the foregoing

I
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it
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from the court acting upon such testimony." out its life, but the graft incorporated upon
Much more could be proﬁtably quoted from
turns
into unnatural fruit.
late English cases, in elucidation of this le
This is the more apparent from another
gal question, dld these limits allow. \
view of the same facts.
A man makes a le
The English cases have gone so far as to gal will. In a codicil he undertakes to cancel
decide that a revocation of a will by spoila the will.
But
he has not mental capacity,
tion may be of a conditional character.
A or if he is induced by undue inﬂuences to
testator destroyed a codicil not knowing that attempt a revocafion, the codicil is of no
it disturbed a previous will. The court said: avail, and the will stands unrevoked.
Sup
pose, however, instead of revoking the will
“Where there has been a physical destruc
tion of a testamentary paper, the court has by a codicil, the attempt is made to do
often been called upon to form an opinion as by destroying the will. Must not the act in
to the intention of the deceased at the time this way be as free and unconstrained as if
he did the act.
In this case we have come done in the other way? Does not the. same
principle apply?
to the conclusion that the testator destroyed
It.I the mind or will of the
the codicil with no intention of revoking the testator be held in imprisonment
by undue
will, and that the court should give no more inﬂuence, can
revoke a will in one way
effect to the act than it would do if the tes when
cannot in another?
Can a testator
tator had destroyed the paper under a mis accomplish by burning what, under the same
conditions, he cannot do with pen and ink?
take as to the instrument he was destroying.
t was not done animo revocandi." The fol
think not. The question in this phase has
owing cases will verify the foregoing propo
not so often arisen as in the form ﬁrst dis~
sitions:
Brunt v. Brunt. L. R. 3 Prob. & cussed, namely,
want of capacity; but no
Div. 37; Cheese v. Lovejoy, 2 Prob. Div. particular distinction between the two is
251; Sugden v. Lord St. Leonards, 1 Prob. found in the cases, nor does. in my judgment.
Div. 154; James v. Shrimpton. 1 Prob. Div. a valid distinction exist.
431; Brown v. Brown, 8 El. &.Bl. 876; Pow
Then comes a question whether the gen
ell v. Powell. L. R. 1 Prob. & Div. 209. Iq eral or common law is changed by any
therefore have no doubt that a will destroy
oi.I our statutes.
think not.
Section
ed by a person not possessing testamentary
c. 74, Rev. St., our statute of wills, is this:
capacity is not a revocation-of such will. “A will so executed is valid until destroyed,
There must be animus revocandi;
and such altered, or revoked by being intentionally
a person does not and cannot possess an in burnt, canceled, torn, or obliterated by the
tention of revocation any more than an in maker, or by some person by his direction and
in his presence, or by
subsequent will, codi
sane man can.
As to the question of law secondly stated, cil, or writing, executed as a will is required
namely, the eﬂfect of the exercise upon the to be," etc. This is substantially like the
mind of the testator of undue inﬂuence, al English statute of wills, and similar to stat
though at ﬁrst having doubts about the " utes in most, if not all, the American states,
rpoint, I am of the opinion that the same re and is in precise accordance and consistency
with the views already expressed and the
, suit follows where the act of destruction is
I
I produced
\

by undue

inﬂuence

as where inca-

cases cited.

Nothing

can be much plainer.

it

I

testator acts, but the mind does not go
the act.
The hands survive the head.
the rule were otherwise, the law would al
low one man to cancel another man’s will.
without his consent. It must be borne in
mind that, where undue inﬂuence is prac
ticed, the testator’s will is overpowered and
subverted, and the will of another is substi
tuted in its stead.
He is not his own mas~
ter.
He does not act voluntarily, for his
own volition does not play a part. Proper
inﬂuences merely persuade the will, while
away. The ﬁrst are
undue inﬂuences take
an appeal: the last are a usurping and con
quering force.
The old tree, forsooth, sends

ried out of the state. and cannot be obtained
diligence, the execution and
contents thereof may be proved by a copy,
and the legal testimony of the subscribing
witnesses to the will, or by any other evi
dence competent to prove the execution and
contents of a will; and, upon proof of the
continued existence of such will up to the
time of the decease of said testator unre
voked, letters testamentary shall be granted
as on the last will of the deceased, the same
as if the original had been produced and
proved."
The latter statute was ﬁrst enact
The former has existed ever
ed in 1861.
since we were
state.
Even if the phrase,

after reasonable

a

witlg

a

There can hardly be a logi To revoke, there must be an intention to re
pacity exists.
If a testator has not sound or sane
aal difference whether the act of destruction voke.
If his lnten~
by a testator who has no intention, he has no intention.
be accomplished
wind to exercise, or, having a mind of his tion is supplanted by another man's intention,
In then legally be has no intention.
it.
own, is prevented from exercising
But another statute is relied upon as up
sanity takes away testamentary
power,,
Section
while undue inﬂuence does not allow it to? setting or qualifying this statute.
In ‘7, c. 64, Rev. St.. reads thus: “When the
act.
There must be animus revocandi.
the one case, Providence prevents it; in the last will of any deceased person, who had
other case, it is prevented by the wrongful his domicile in this state at the time of his
act of man. In each case the hand of the death, is lost, destroyed, suppressed, or car
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“continued existence of such last will,"means
physical existence, which I do not agree to,
even then the two acts are not inconsistent,
One
and do not clash with each other.
would not repeal or limit the other, any more
One would
than the other would the one.
go further in some respects than the other,
and the other further in other respects. Each
occupies its own ground.
The 1861 act al
lows oral or parol proof of a will not de
stroyed, but which is merely suppressed or
carried out of the state, while the other is
silent about such a case. The act of 1861 is
only, and does
declarative and cumulative
not abrogate, or undertake to abrogate, any
If the act of 1861 had been passed
other act.
to alter the great body of the law of the
its terms
world upon this subject-matter,
would have been more positive and signiﬁ
cant. It directly admits “other evidence com~
petent to prove the execution and contents of
a will" than the will itself.
But my judgment inclines strongly to the
belief that the phrase, "continued existence
of such last will up to the time of the de
cease of such testator unrevoked," does not
mean the continued physical existence of the
sometimes
The word “existence“
will.
means a physical and sometimes a legal exist
ence. A will may have a physical and not
a legal existence, and vice versa, or it may
A deed may be destroyed so as to
have both.
have no physical existence, and still have a
legal existence, if its contents can be proved.
So a will may exist although the written
instrument
be destroyed, and oftentimes a
will does not exist as a will although not
By the statute ﬁrst quoted, “a
destroyed.
will so executed is valid until destroyed by
If unintention
being intentionally burnt."
ally burnt, it is still valid, is still a will, and
still has a legal, but not a physical, existence.
I think the phrase, “continued existence
‘ ‘ um-evoked," means no more than
that the will shall continue or remain unre
voked.
The statute in this respect merely re
peats the requirement of the common law,
that a person setting up-a destroyed will shall
show that such will had a continued legal
existence down to the testator’s death; that
is, that the testator continued in the same
mind down to the day of his death.
The
phrase “continued existence" is explained in
Betts v. Jackson, 6 Wend. 173, to mean that
the testator permitted it to stand as his will
till his death; and it is there said:
“The ex
ecution of the will not only must be proved,
but there must be also satisfactory evidence
of its existence at the death of the testator,
or of his intention that it should exist, and
"stanuntil his death; that the mere fact of
is not evidence of such exlstdue exec
ed ctlon is that if
ence or intentio .
o by a testator
a will is made and adhere
till his death, and he desires it to exist, or
supposes it to, then it does legally exist till
his death, unrevoked, though prior thereto it
has been lost or mislaid, or accidentally
or

'

The writing or script
But, in
may be gone, but the will remains.
of the statute of 1861,
either interpretation
I am
the conclusions reached will stand.
happy to add that I have consulted some of
my judicial associates upon these questions,
who have carefully considered them, and
concur in the views expressed by me in all
particulars.
So much for the law of the case; then as
to the facts.
Here I possess the functions of
a jury.
In deciding facts which are suitable for the jury tribunal, I feel a disposition to be
somewhat inﬂuenced by what I think an in
telifgent and fair-minded
jury, properly in
structed, would be likely to do upon the same
testimony.
Certain important facts appear to
namely:
That for
me to be unquestionable,
Miss Gilkey, the beneﬁciary under the de
stroyed codicil, the testator had the fondest
affection.
Its depth and
and
warmest
strength are disclosed by a continuous
stream‘
of evidence in his letters produced, which I
think could never have been fully appreciat
ed, had it come merely from the mouth of
witnesses.
He spoke it; wrote it; acted it.
She seemed, partially at least, to ﬁll a void
in his heart created by the loss of a dearly
loved wife, to whom she alone, of all the fam
This affection
ily about him, was related.
continued from her childhood to womanhood. |
It never abated. It baﬂled all family opposition.
He educated and supported her, and ’
seemed desirous to make her dependent upon
him for all her wants. His letters held up be
fore hervision the rainbow of promise against
want in the future.
In consonance with
all this, when he found the sun of his life de
scending,althoughin
full health and strength,
by anybody
unasked by her, uninﬂuenced
that I can see, with much deliberation,
against family wishes, he made this codicil.
He took his executors as trustees of the fund,
but fortiﬁed himself against doubt by adding
another trustee.
He resolutely adhered to
the codicil till his last sickness, at least.
Now, after he had lain a month on his death
bed, a very aged man, weighed down and
weakened by disease, so far into the sunset
of his life that the shadows of its twilight
were fast settling over his understanding,
by persons naturally disturbed
urrounded
by the existence of the codicil, with no notice
to the beneﬁciary, with no after mention of
it to her, the affection between her and him
lasting till his last sands of life ran out,—
be destroyed the codicil.
What cause was
there for this change which so suddenly came
I think the inference is irre
over his mind?
sistible that the act was caused by another
or others, whether the inﬂuence exerted over
his mind was an undue inﬂuence or not.
What his strength did, his weakness would
not have repudiated.
How much truth in
“Verily.
the situation scripturally described:
verily, I say unto thee, when thou wast
young. thou girdest thyself.
and walkest
whither thou wouldst; but when thou shalt
fraudulently despoiled.

'
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thou shalt stretch forth thy hands,
another shall gird thee, and carry thee
Nor was it unwhere thou wouldst not."
natural that the heirs should have unwilling
ly seen this bestowment
upon one not an
heir, or that they should have resisted it.
Perhaps it would have been unnatural in
them if they had not resisted it.
Undoubted
ly they did no more than seemed proper to do,
looking at the matter from their stand-point.
Nor do I, possessing plenary powers, under
the terms of the reference, feel bound to de
clare whether there was an undue inﬂuence
exercised or not, or declare an absolute con
clusion one way or another upon the issues,
whether the testator was incapacitated from
having a reasonable or intelligent intention
of revocation, or whether the will was de
stroyed by him through some misunderstand
ing or mistake.
Sutﬁce it to say that, under all the circum
I
stances and conditions of the case, I deem it
expedient to uphold the codicil in favor of
Miss Gilkey as unrevoked, and allow it to be
probated, allowing to the other side some
concessions and considerations therefor.
First
of which (concessions and considerations) is
that the last codicil shall also be probated.
Logically, perhaps, if the ﬁrst codicil stands,
the second should fall.
But as there is no
contradiction between the two, except a re
cital in the last which ignores the ﬁrst, both
Precisely the same point occur-I
may stand.
red in an English case.
Robinson v. Clarke,
2 Prob. Div. 269.
The court there said: “In
a. testamentary
suit where the parties have
be old,

and
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come to an arrangement, under the terms of
which the court is applied to, to grant probate
of two testamentary instruments, it will do
so, provided such documents are not entirely
In Goods
inconsiswnt with one another."
of Honywood, L. R. 2 Prob. & Div. 251, the
ccurt thought improper words in the recital
of a will could be corrected by an explana
tion upon the record.
Another concession is that the taxable costs
of the appellee, claimed to be several hun~
dred dollars, shall not be recovered from the
estate.
Another concession is that the estate shall
not pay the expense of counsel fees to the ap
pellee, thougih claimed, upon the ground that
the estate should be taxed to pay for the ex
pense of. sustaining a codicil which by law
But the bill therefor,
should be sustained.
which seems not an unreasonable
$500,
amount for entire services, shall be paid by
the executors. and charged to the earnings
Or, if both
of the trust-estate now on hand.
parties should prefer it, I should award as
above, and, instead of the life annuity, order
an absolute conveyance to Miss Gilkey of the
$5,000‘ of Boston 8,: Albany stock, together
with the earnings of the $9,000 of stocks nam
ed in the codicil, which have been due and
payable since the death of the testator to this
time.
Or I would make any other commuta
tion of the lifeestate into ready money or
which the parties may
absolute property
agree to. And whatever conclusion may be
accepted, suitable decrees will be entered ac

cordingly.
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parties making the same as their act and
deed, and to be recorded in the court having
478.)
jprisdictlon of trusts making the said ap
March 26, 1884.
Court of Appeals of Maryland.
pointments,
and also recorded among the
Appeals from circuit court of Baltimore land record
of Baltimore city; the share
city.
of my sons [Leo] and [John E. Eschhach]
Action by Elizabeth H. Collins and Richard
held by each of them who may survive.
t0.be
Bernard, administrators with the will an 'l me, absolutely, and the trust hereby created
nexed, and trustees under the will of John to‘ cease as respects them, or the one who
Eschbach, late of Baltimore city, deceased, may survive me.
The shares of my other
for the purpose of obtaining a judicial con children to be held for their respective lives,
struction of said will. The will contained
my daughters’
shares to be for their and
the following provisions: "First. [I hereby
each of their sole and separate use, freed
appoint my sons Leo Eschbach and John E. from the control of any husband, and in no
of this, my last will way liable for his debts. In case any of my
Eschbach
executors
and testament,] and direct them to pay my said children, exclusive of [Leo] and [John
Just debts and funeral expenses; giving them E. Eschbach.] should die, leaving a child or
power, as executors, to sell, to such extent
descendant, then such share shall pass to
as may be necessary to make such pay
such child, children, descendant, or descend
ment, such parts of my estate, real or per
ants per stirpes, and not per capita; but. in
sonal, as may be necessary, and the like case of the death of any such child, leaving
power to any administrator of my estate. no child or descendant at the time of such
Second. I give. devise, and bequeath all the death, then the part or share of the one so
rest and residue of my estate, of every
dying shall pass to my surviving children
kind and description, which I may leave at and descendants of any deceased child per
'
the time of my death, to my said sons, [Leo stirpes, absolutely
and forever.
in
Eschbach and John .E. last-limes] and their case any of my ten children now living
successors in the trust thereby reposed in should die before me, leaving no child or
them; it being my will that there shall at descendant living at the time of my death.
all times be at least two trustees, and that then my said estate shall be so divided as
one alone shall not be competent to act, and to reduce the number of shares, and to make
that, in case of death, refusal to act, inabil
the number equal to the number of my chil
ity from any cause, or resignation, that a dren who may survive me; and of such of
successor or successors shall be appointed by my children as may have died before me.
leaving a child or descendant surviving me,
some court having jurisdiction over trust
estates, in trust to and for the following it being my will that in the case now sup
That the amounts which posed the descendant of a deceased child
uses and purposes:
I have advanced or may advance up to the shall take the share of the parent; it being
time of my death, to any of my sons or also my intention to pass lifeestates to
evidenced
daughters, or to any son-in-law,
all my children and descendants of a de
by notes or otherwise, shall be ascertained
ceased child, who may take at the time of
by the said trustees, or their successors, as my death, with the exception that my sons
speedily after settling in the orphans’ court
[Leo] and [John E. Eschbach] shall each.
and that the entire amount
if he survives me, take absolute feesimple
as possible;
estates in their respective shares."
thereof shall be added to the rest and resi
due of my estate bequeathed as aforesaid;
When the will was found, after the death
and the aggregate amount thereof shall be of the testator,
the words in brackets in
divided into ten equal parts, the number of the foregoing extracts had been marked over
with pen strokes, as if for the purpose of
my present living children. by three disin
The testa
terested persons, to be appointed by some erasure, but were still legible.
court having jurisdiction over trust-estates,
tor left no widow, but he left ten children,—
the decision of a majority of whom to be seven sons and three daughters.
to be continued
ﬁnal, and such appointments
The court (Dobbin, J.) adjudged and de
until a division shall have been had; each creed that the true construction of the will
of my sons to have one share, and to be as it stood affected by the erasures, which
charged with advances made or to be made it was shown by the evidence that testator
to him; and each daughter to have one made therein, was that Leo Eschbach and
with advances John E. Eschbach were to be omitted as
share, and to be charged
and that the com
executors and trustees;
made or to be made to her or her husband;
plainants were, under the order of 27th Sep
and the portion of each son and daughter
in the said rest and residue to be reduced to tember, 1881, appointing them trustees un
the extent of such advance made, or to be der said will, in place of said Leo Eschbach
to hold the estate
made, as aforesaid; the division to be so and John E. Eschbach,
made as aforesaid to be reduced to writing, of said testator for the-trust purposes men
and to show the share or portion of each, tioned in said will, as affected by said
erasures;
that is to say, for the .use of all
and each piece of property to be separately
valued;
the said division to be acknowl
the children of said John Eschbach for and
edged before a justice of the peace by the ! during the term of their respective lives, the
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shares of the daughters to be for their sole
After the death oi.’ the testator the will
and separate use, freed from the control of. was discovered with certain words written
any husband, and in no way liable for his below the signatures
of the attesting wit
debts; and in case any of the said children nesses.
This writing is somewhat deﬁcient
of said testator die, leaving a child or de
in perspicuity, which is, perhaps, attributa
scendant, then such
hare should pass to ble less to the imperfection of human lan
such child, children,
or descendant or de guage than to the peculiarity of the diction
scendants, per stirpes, and not per capita; employed.
It was not there when the will
but, in case of the death of any child leaving was executed.
It has no attestation, but is
no child or descendant at the time of such
supposed to be in the handwritingIof
the
death,
then the part or share of the one testator. and was signed by him.
It is in
so dying should pass to the testator’s
sur these words: “February 3, ’80. For Good
viving children, and descendants of any de
& soun Reason, I arrest John E. Eschbach
ceased child, per stirpes, absolutely and for
Name, and Leo Eschbach his Name, the
ever, freed from any further trust.
above date, in Good Health and Reason,
From this decree three appeals were taken.
Signed the above date.
John Eschbach."
—one by the widow of Joseph A. Eschbach, In each clause of the will, wherever the
a son;
one by the executor of the said names
of Leo Eschbach and
John E.
Joseph; and a third by judgment creditors Eschbach occur, a pen has been drawn
of John E. Eschbach, another son.
across, leaving the names legible, but the
A. Leo Knott, for Annie Maria Eschbach writing partially defaced by the attempted
and executor of Joseph A. Eschbach.
Ber obliterations. Two important changes in the
The ﬁrst
nard Carter and Arthur W. Machen,
for will result from these erasures.
judgment.,credltors is the removal of Leo and John E. Eschbach
Burke and Reddington,
No question here
of John E. Eschbach.
Richard Bernard, for as executors and trustees.
arises for the determination of this court;
appellees.
the said Lee and John E. having declined
YELLOTT, J. The bill of complaint in to act as executors, and their formal re
this cause invokes a judicial construction of nunciation being embodied in the record.
the meaning of The circuit court has also, in the exercise
the will of John Eschbach,
of its jurisdiction, and in conformity with
which having been rendered ambiguous, ob
the provisions of the will, appointed trus
and in some places apparently in
scure,
by obliterations made by tees. and Leo and John E. Eschbach have
comprehensible,
admitted and averred in their answer that
the testator a number oi. years subsequent
The will was said trustees have been duly appointed. But
to the date of its execution.
originally
executed in conformity with the another and more material change has been
The will, as
requirements of the statute prescribing the effected by these erasures.
formalities to be observed in making a tes originally executed, gave lifeestates to all
In the the sons except Leo and John E. Eschbach.
tamentary disposition of real estate.
ﬁrst clause two of the testator’s sons, Leo The erasure of the two names operates to
are ap
confer estates in feesimple on all the sons.
Eschbach and John E. Eschbach.
pointed executors, with the usual directions The testator says in the second clause: “The
shares of my sons Leo and John E. Esch
in regard to funeral expenses and the pay
In the second clause, the bach to be held by each of them who may
ment of debts.
survive me, absolutely, and the trust here
whole estate, real and personal, is devised
and bequeathed
to the said Lee and John by created to cease as respects them, or the
wE. Eschbach in trust.
The testator then one who may survive me. The shares of my
proceeds to declare the nature and purposes
other children to be held for their respective
The testator had other sons be
of the trust thus created, and the mode and lives," etc.
manner in which it shall be executed, with sides the two specially mentioned by name.
a multitude of provisions not necessary
to Omit the words erased, and it will be seen
be here recited, as they involve no questions
at a glance that all the sons take absolutely,
The corpus and the. words “my other children" apply
now presented for adjudication.
Again, in the con
of the estate is to be divided into 10 equal only to the daughters.
parts, corresponding to the number of the cluding portion of this clause, the testator
Leo Eschbach and John says: “It being also my intention to pass
testator’s children.
E. Eschbach are each to take onetenth, en
lifeestates to all my children and descend
tirely exempted from the operation of the ants of a deceased child who may take at
trust, and to be held by them absolutely the time of my death. with the exception
or. in feesimple.
To the other sons and that my sons Leo and John E. Eschbach
the daughters
lifeestates are given with shall each, if he survives me, take absolute
by the terms 01! feeslmple estates in their respective shares."
as prescribed
remainders
the will.
It becomes important, in the con He has erased the names of Leo Eschbach
struction of this will, to observe that none and John E. Eschbach, and this obliteration
manifestly creates a feesimple estate in
.of the children of the testator are mentioned
by name except Leo and John E. Eschbach.
each son, and renders the word “children"
The others are simply designated as sons or applicable only to the daughters.
daughters.
The ﬁrst question presented for adjudica
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tion is whether a testator can, by the oblit
of certain words in his will, cause the
transmutation
of a lifeestate into a feesim
ple. This is the converse of the proposition
presented by the case of Swinton v. Bailey,
1 Exch. Div. 112.
There the cffect of the
obliteration was to diminish an estate in
fee-simple, and convert it into an estate for
life.
Chief Baron Kelly in the exchequer
held that this could not be done. The judg
ment of the exchequer was reversed in the

‘
eration
'

court

of appeals.

Cockburn,

C.

J.,

saying:

“Although it is a devise in feesimple, I think
that is (so far as it is a matter of revoca
tion) divisible into two parts, and that the

man who has given the larger estate may re
voke the gift to that extent, and cut it down
to the smaller gift or devise of an estate for
life. It may be that you cannot add to the
will." The decision of the court of appeals
was aﬂirmed in the house of lords, (48 Law
J. 57.) The only principle determined in this
case was that an estate might be diminished
by the erasure of certain words, and any gen
eral observations~ made by judges, which ex
tended beyond the scope of the question in
controversy,
could hardly be recognized as
establishing
a safe precedent, even within
the jurisdiction where the decisions of that
In
court must be received as authoritative.
Larkins v. Larkins, 3 Bos. & P. 20, Lord Al
de
vanley, C. J., said: “If the remaining
vises were to acquire any estate which they
had not before, something beyond a mere rev
ocation would be necessary."
A careful analysis of either the English or
the Maryland statute would seem to lead ir
resistibly to the conclusion that every testa
mentary act by which property is transmit
in the manner
ted should be authenticated
A man may
prescribed by the legislature.
devise the whole of his estate in feesimple.
This is one testamentary act. He may sub
sequently change his intention, and, as the
he may de
fee is susceptible of subdivision,
This ~would
termine to give a less estate.
certainly be another and a distinct testamen
tary disposition, and, when it is alleged that
he has so determined, the adduction of the
It is apparent that
proper proof is requisite.
this proof~ must be supplied by the produc~
tion of another will or a codicil properly
and executed.
Hence it would
attested
seem to have formerly been the settled doc

trine in England that “any alteration that
to a new devise of the land re
quires that the will should be reexecuted
Love. Wills, 349.
according to the statute."
The American cases fully recognize this
amounts

doctrine. and, when an attempt has been
by interlineation or obliteration to
made
of the estate,
make a different disposition
the attempt has been held to be abortive,
and the will operated as originally executed.
In Jackson v. Holloway, 7 Johns. 395, a tes
tator, having made his will devising
his
lands then in possession to his four sons,
subsequently acquired other lands, which, by

the statutes of the state, did not pass by a
will executed antecedently to the seisin. He
attempted an alteration by erasuresand inter
lineations, so as to make the devise extend
to all the lands of which he should die seised,
and lndorsed a memorandum
to that effect
on the will, stating the alterations which he
had made.
This memorandum was attested
by two witnesses only.
It was held that the
erasures and interlineations did not destroy
the original devise, but that the alterations.
not having been attested by three witnesses,
could not operate.
The court said: “The
obliterations in the will were made, not
with an intent to destroy the devise already
made, but-to enlarge it, by extending it to
lands subsequently acquired.
The testator,
however,
failed in making iuterliueatlons
and corrections
which could operate, from
. not having the amendments attested accord
The obifteratious cannot. tnere
1 ing to law.
. fore, destroy the previous devise, for that
I
wasI not the testator’s intention."
In Me
Pherson v. Clark, 3 Bradf. Sur. 99, the testa
tor attempted to revoke the devise to his
daughter
by striking out the words “my
children," and inserting “my two sons."
The court said: “This insertion is inopera
tive for want of reexecution and attestation;
and, the intent failing as to the substitution
intended, it must fail likewise as to the rev
Enough remains on the
ocation intended.
face of the will to show that the word erased
was Ichildren,’ and the will must be so re
corder ." In the case of Wolf v. Bollinger, 62
Ill. 372, the testator, after having devised his
estate to one person, afterwards attempted
The alteration was
to transfer it to another.
made by an interlineation which was not. at
The
tested in the presence of the testator.
court said that, for want of a compliance
with this statutory requirement, the instru
ment did not operate as a disposing will.
The cancellation was not made with intent
to revoke the devise to the complainant
sim
ply, but with intent to substitute in her
and, the ultimate ob
stead the defendant;
ject of substitution having failed of accom
plishment,
the canceling,- which was done
only in the view of and in order to effect
that object, should be esteemed for nothing,
and be considered as not having been made
absolutely, but only conditionally, upon the
attempted substitution being made effectual.
To give it effect, under the circumstances,
would seem to be to thwart the intention of
the testator, and make him intestate when
he manifested a contrary intent by his will.
In the case of Bigelow v. Gillott, 123 Mass.
102, there was an entire obliteration of the
sixth and thirteenth clauses of the will by
ink lines drawn through and across every
word constituting those clauses.
This was
held to be a revocation of these two clauses,
leaving intact the other clauses in the will.
The court said: “He revoked the sixth and
thirteenth clauses. and purposely and intel
ligently left the other provisions to stand as
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determination would involve aI construction
of section 302 of article 93 of the Maryland
Code of General Laws, which prescribes the
mode by which a revocation may be effected.
The language of the statute is: “No devise
in writing of lands, tenements, or heredita
ments, or any clause thereof, shall be rev
ocable" except in the manner designated.
An entire will can thus be revoked, or any
What, then, is a clause?
clause thereof.
Does it consist of two or three words which,
disjoined from the context and transferred
to a separate sheet of paper, would be devoid
of sense or meaning?
Do the mere names of
Is not a
two persons constitute a clause?
to mean one of
clause always understood
the subdivisions of a written or printed doc
ument?
Is the word ever used in any other
Wills are frequently subdivided in
sense?
In one, the testator
to a number of clauses.
may provide for the payment of his debts;
in another, dispose of his personal property;
in a third, devise his real estate; in a fourth,
leave legacies; and then there may be a
residuary clause.
Is it not apparent
.the statute has reference to one of these
\subdivisions of awill when the word “clause"
’is used in connection with “revocation?" It
is true that a whole will might be revoked,
or any clause thereof, by obliterating all the
To
words necessary to give them meaning.
deprive a will of all meaning would be a
effectual a revocation as if it had been con
.
sumed to ashes.
It is manifest that in the construction of
this will a question is encountered that in
volves something more than mere revocation.
it has been
The will has not been revoked;
It cannot besupposed that when the
Kaltered.
legislature uses the word “revocation" it is
to be construed to mean “mutation."
"Rev:
ocation" is certainly not a synonym of “al
teration." To revoke a testamentary dispo~
sition plainly means to annul it, and the
revocation of a clause implies the destruction
of that clause.
In legal contemplation,
it
ceases to exist, and is as inoperative as if
it had never been written. ‘It is not nec
essary that the words erased should
be
wholly illegible, but the act of the testator
must be such as to clearly indicate an inten
tion to expunge the whole clause, so that it
shall no longer constitute a subdivision of
the will. rBut when, by the obliteration of
.certain words, a different meaning is im
parted, there is not a mere revocation.
There is something more than the destruc
tion of that which has been antecedently
done. There is a transmutation by .which

new clause is created.
There is another
and a distinct testamentary
disposition,
which must be authenticated by the ob
servance oi.’ the statutory requirements.
The
statute, after designating the modes of rev
ocation. whereby that which
has already
been done is rendered inoperative by being
destroyed,
wholly free
says, in language
from ambiguity, and therefore needing no
construction:I
“Or unless the same be alter
ed by some other will or codicil in writing.
signed in the presence of three or four wit
nesses, declaring the same."
There can
testamentary
therefore be no alteration in
disposition of real estate except by an ob
servance of the formalities prescribed by the
In the will now to be construed,
statute.
the obliterations, so far from operating as a
mere revocation, by destroying the sense of
the context, impart to the clause a different
and more important signiﬁcance.
Not only
does this become apparent,
but
is also
evident that the construction which has been
contended would be productive of the very
evils which the legislature intended to pro
vide against. The obliteration of two or
three words might wholly change the char
As aptly illustrated by
acter of
devise.
learned counsel in argument, if the words
were, “To my son William
give nothing,
and give all my estate to my son John," the
will could be made to read, without the ln
sertion of any additional words, “To my son
give all my estate."
But, as al
William
ready intimated, the record .does not present
question-of revocation.
It is clear that
the testator did not contemplate an intes
tacy.
He evidently intended to make
testa
mentary disposition of the whole of his prop
erty. It was supposed by the learned judge
of the circuit court that he intended by the
obliterations to diminish the feesimple es
tates of Leo and John E. Eschbach to life
estates.
If such was his purpose, he has
attempted to make another and a different
devise of oneﬁfth of his whole property.
He transfers the legal title, vested in Leo ’
and John E. Eschbach,
to trustees,
and
carves out the feesimple equitable lifees
tates, with remainders to the children of the
This is a new will, as respects
lifetenants.
Let it be sup
oneﬁfth of his property.
posed, by way of illustration, that the entire
estate had been devised to Leo in feesimple.
How could the testator subsequently vest the
legal title in trustees, and create an equita
ble lifeestate, with remainders?
Not cer
tainly by obliterations and interlineations,
without attestation or the observance of any
of the formalities prescribed by the statute.
And is a testamentary disposition of the
oneﬁfth of an estate governed by
dlfferent
principle? The intention of a testator is only
to be regarded when the law sanctions the
means he has adopted to carry it into effect.
If what he has done is invalid, the intent
cannot be respected.
In the formation of a judicial opinion, the

a

his will." “The argument that this view is
in conﬂict with the provisions of law which
require that a will disposing of property
should be executed in the presence of three
witnesses is not sound.
It is true that the
act of revocation need not be done in the
presence of witnesses;
but such act does not
dispose of the property."
If this was simply a case of revocation, its
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calm investigating faculty of reason should sion in the second clause, and by a competent
exercise a paramount control; but in an court, having jurisdiction of trusts. have the
effort to ascertain, by an inspection of this control over the estate given to the trustees
mutilated will, the real intention of the tes by the will as it was executed.
The shares
of Leo and John E. Eschbach are exempted
tator. the aid of imagination seems to be
come necessary.
The aged testator declined
from the operations of the trust thus cre
to seek the advice and assistance of those ated, and are to be held by them absolutely
and in teeslmple.
whose professional learning and experience
The learned judge of the
would have afforded safe guidance, and, re circuit court having sought to give effect to
lying solely upon his own judgment, failed the supposed intention oi.' the testator to
of an intent which diminish the estates of Leo and John E.
in the accomplishment
he has left involved in obscurity. The true Eschbach, his decree is, in this respect, erro
ueous.
construction of this will is that the attempt
But no other error is perceptible in
and that said decree, which must therefore be aiﬂrm
ed obliteratlons are inoperative,
ed in part and reversed in part.
the will must be read just as it was orig
inally written and executed.
The renuncia
Decree aﬂirmed in part and reversed in
part, and cause remanded.
tion of Leo and John E. Eschbach as execu
tors, and the appointment of the complain
ants as trustees, by the order of September
STONE and BRYAN, JJ., concurred. AL
VEY, C. J., and MILLER and IRVING, JJ..
27, 1881, from which no appeal has been
taken. render a construction of the ﬁrst concurred in the conclusion, but not the rea
The trus soning of YELLOTT, J. ROBINSON, J.,
clause of the will unnecessary.
tees appointed in conformity with a provi
dissented.
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stroying the same by the testator, or by
some person by his consent and in his pres
ence," as required by Gen. Laws, c. 193, § 14.
March 12,
Supreme Court of New Hampshire.
On the contrary, it was found in his safe
1886.
‘after his decease, and in its original condi
Appeal from probate court.
‘tion. It is true that it was in a bundle of
Alfred Holtt duly executed a will, hearing ipapers of no pecuniary value. and that "in
At that date his cluded in this bundle were several appar
date February 12, 1864.
family consisted of his wife and their six ently incomplete drafts or memoranda of
sons and seven daughters, of whom ten were wills never executed. without date, some of
l of age.
His wife died April 25, 1877, and which were apparently made since the date
one of his sons. who was one of four ons 'of said will."
But Fellows v. Allen, 60 N.
named in the will as residuary legatees, died 'H. 439, 441, is a recent and direct authority
He married a second that the fact of a will being found among
unmarried in 1877.
wife January 6, 1879, who survived him. worthless papers works no revocation of it;
There was no issue of the second marriage. and the authorities. as well as reason, dem
The testator died November 9, 1883. At the I onstrate that the memoranda,
which, at
time of making the will his estate amounted
most, are merely evidentiary facts of an in
to some $26,000, about two-thirds of which choate intention to make another will, have
was realty, and consisted of eight different ',no legal signiﬁcance
as acts of revocationI,
parcels.
Included in the personalty were 60 .for, although the purpose of the mind al
shares of the Boston & Maine Railroad, and qways gives character to the act done, still.
These the legislature having established
20 share
in the Langdon Bank.
certain
but, modes by which a will may be revoked, it
stocks
were speciﬁcally bequeathed,
with the exception of four shares of the rail ,ls not within the legitimate power of courts
sold by the‘ to dispense with such requirements,
road stock, were subsequently
and ac
All of the realty , cept even a deﬁnite intention to perform the
testator, and not replaced.
.
was speciﬁcally devised, but the testator aft- prescribed act for the act itself.
erwards disposed of the greater portion oiI.
Neither has the will become inoperative,
acquired by purchase. as a whole, from necessity, either by an en
it. He subsequently
and was possessed at his decease of other tire loss of the testator’s estate, or its total
His alienation, or by the decease of all the dev- . ~
real estate of the value of about $52,000.
entire estate, at the time of his death, was isees without descendants,
and so leaving
appraised at $70,951.82.
Four sons were nothing upon which it can operate.
if,
named by the testator as reslduary lega
therefore, there has been a validIrevocation,
tees, one of whom died unmarried in 1877.
it must be one arising from legal presump
All the other children survived the testator. tion or implication; and this in fact is the
When the will was executed, the residue of. principal contention.
After the
the estate was inconsiderable.
The existing statute as to the revocation
testator’s decease the will was found in his of wills, which was originally adopted in
safe, in a bundle of papers of no pecuniary 1822, after pointing out the modes by which
Included in this bundle were several a will may be revoked, expressly excepts
value.
apparently incomplete drafts or memoranda
any revocation implied by law from changes
of wills, never executed, without date, some in the circumstances of the testator, his fam
of which were apparently made since the ily, devisees, or estate, occurring between
date of said will.
the time of making the will and his death.
In the trial court the appellee offered evi Gen. Laws, c. 193, §§ 14, 15. But what those
dence of the oral declarations of the testator changes are, section 15 does not in any man
to show that it was his understanding that ner attempt to deﬁne; and the effect conse
the will was revoked, and also to show that quently is to leave the matter of revocation
it was not his intention to pass by his will by legal implication just as it stood before
after-acquired real estate. To this the up the enactment of that section.
That is to
pcllant objected.
The court sustained the ‘ say, section 15 (which in the act of 1822 was
The a proviso to what is now section 14) is to be
objection, and the appellee excepted.
decree of the probate court disallowed the ttaken, not as a recognition and adoption of
will.
.the common-law doctrine of implied revoca
Smith, and ltion, but as a recognition and adoption of
Augustus Russ, Jeremiah
Marston & the English decisions under sections 5, 6,
Dodge & Caverly, for appellant.
Eastman and Frink & Batchelder, for appel and 22 of the English statute of frauds rela
tive to the revocation of wills, passed in
lee.
1676; for the common law as to such revo
BLODGETT, J. No express revocation ap cations was abrogated by that statute. The
pears in this case.
The will of the testator, English statute was doubtless the basis and
executed in accordance with the statute for model of our statute, directly or indirectly,
malities, has not been revoked hv any sub and the proviso in the latter~ we think, is to
sequent "will or codicil, or by some writing be regarded as merely explanatory of the
part of the section prescribing the
executed in the same manner, or by cancel
precedin
ing, tearing, obliterating, or otherwise de
Practically
manner
f express revocation.
(63

v.

N. H. 475,

3

Atl.

604.)

)
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and in effect it was an adoption, under then
existing conditions, of such implied revocations as had been introduced and established
by the English courts, contrary to the plain
meaning of the English statute. and solely
through the usurpation
of legislative pow
cr.
But the English courts did not go the
length of establishing a rule that revocation
might be shown by any change of circum
stances affording satisfactory evidence of the
testator’s revoking intention, but stopped far
short of it, and restricted its application to
I
a few exceptional cases, as to which it was
Hence thereI
held the statute did not apply.
is no tenable ground for holding that any
causes of revocation were intended by our
legislature to be embraced in the proviso to
the act of 1822, aside from the existing ex
by the English courts
ceptions established
upon supposed equitable considerations; and
much less can it be held that any alteration
was effected or intended by the Revision of
1842, making the proviso a separate section,
And,
and slightly changing its phraseology.
as strongly tending to show that the purpose
of the legislature was such as has been in
dicated, and that such has been the univer
sal understanding of the bar of this state, it
is a signiﬁcant fact that no litigation has
arisen as to the legislative intent, or the
meaning of the language used in its expres
sion, during the more than 60 years which'
have elapsed since the statute was ﬁrst en
acted.
No new cause of revocation being intro
duced by the statute, the true inquiry is
whether the facts of this case bring it with
in any of the exceptions upon the subject of
implied revocation recognized by the Eng
lish courts after the adoption of the statute
of 1676, which were quite limited in number,
and reasonably well deﬁned and understood
The
at the time our statute was enacted.
causes assigned upon this point as ground of
revocation are subsequent changes in the cir
cumstances of the deceased, his family and
estate. \They are, substantially, the death
of his wife and his son Franklim both of
whom were legatee
(his second marriage,
but without issue (the alienation of ’the lar
ger portion of hs estateaqrnd its nearly
threefold increase in value through natural
causes and judicious investments)
But total revocation cannot
be implied
from the death of the wife and the son.
“The death of a devisee is a contingency al
ways in view." Shaw. C. J., in Warner v.
Beach, 4 Gray, 1132, 164.
“I know of no
case," said Denman, (I. J., in Doe v. Edliu..
4 Adol. & E. 586, “wherelt has been held
that the removal of an object of affection
and bounty, by death,-has been taken to be
an implied revocation of a will, and, in my
And see
opinion, it does not operate so."
l‘'cllows v. Allen, supra.
Nor can it be implied from the testator’s
remarriage.
because the indispensable
corn
mon-law requisite of the subsequent birth of

a child is lacking.
1 Jam. Wills, (5th Amer.
Ed.) 272; 1 Retif. Wills, 293; Pars. Wills,
‘59; Worth. Wills, ‘528.
“This principle of
law is incontrovertibly established." 4 Kent,
Comm. 522. And in this connection it should
also be borne in mind that the rule never
applied except in cases where the wife and
after-born children, the new objects of duty.
were wholly unprovided for in the will, and
where there was an entire disposition of the
whole estate to their exclusion and prejudice;
therefore, inasmuch as the widow and chil
dren of a testator not provided for in a will
are, under our statute, entitled to the same
share of the estate as if he had died intes
tate, the sole reason upon which the rule
was grounded no longer exists. and so the
rule itself has become inoperative and obso
lete in this jurisdiction. ’
The inquiry thus becomes restricted to the
effect of the changes in the testator’s prop
erty; the phrase “circumstances of the tes
tator," etc., relating to new family ties, and
not to changes in property.
4 Kent, Comm.
521, and authorities generally.
But if it
Iwere apparent, as it certainly is not, that in
the case of a testator an entire revocation by
legal implication resulted, either before or
after the statute of 1676, from any change
whatever of condition or circumstances
ex
cept that of a subsequent
marriage and
child~ it is the undoubted general rule that a
partial revocation only produces what is in
aptly and inaccurately termed a revocation
pro tanto, instead of an ademption, of the
subject of the devise, and thus necessarily
limits the operation of the will to the extent
of the alienation; not, however, by reason
of any defect in the will itself, but because
it pleased the testator to make a disposition
of such part of his estate diffcrent from
what he originally intended, which it is al
ways competent for him to do either by a
conveyance, or a new will or codicil.
See
Fellows v. Allen. supra; Carter v. Thomas,
4 Greenl. 341, 343, 344; Graves v. Sheldon,
2 D. Chip. 71, 75; Blandln v. Blandin, 9 Vt.
210, 211;
Havves v. Humphrey, 9 Pick. 350;
Terry v. Edminster, 1d. 355, note; Webster
v. \Vebster, 103 Mass. 538, 542; Balliet’s Ap
peal, 14 Pa. St. 451; Brush v. Brush, 11
Ohio. 287; Floyd v. Floyd, 7 B. Mon. 290; In
re Nan Mickel, 14 Johns. 324: McNaughton
v. McNaughton, 34 N. Y. 201;
Warren v.
Taylor, 56 Iowa, 182.9 N. \V. Rep. 1%; \Veils
Brydges v. Duchess
v. Wells, 35 Miss. 638;
of Chaudos, 2 Yes. Jr. 417; 4 Dane, Abr.
576, 577;
Love. Wills, 358; 1 Redf. Wills,
335;
Pars. Wills,
“Conveying a part of
the estate upon which the will would other
wise operate, indicates a change of purpose
in the testator as to that part; but suﬂeIr
ing the will to remain uncanceled evinces
that his intention is unchanged with Fespec
to other property bequeathed
orJdevised
Weston, J., in Carter v. Thomas.
therein.“
supra~
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do not support the contention.
On the con
trary, after a most thorough examination of
the cases repoi'ted before the enactment of
the New Hampshire statute,
was unani
mously held in Marston v. Roe,
Adol. & E.
14, by the 14 judges sitting in the cause, that
implied
takes place in
revocation
onse
quence of a rule or principle of

lawlinde

it

1

J

pendentl
altogether of any question of in
tention;
and there is no reason to suppose
that the legislature of 1822 took a different
view of the reported cases. If their purpose
was to make intention of itself a ground of
revocation, and thus inevitably incite litiga
tion and “produce inﬁnite uncertainty and
delay in the settlement of estates," the pre
sumption is that the statute would have been
accordingly. Even Johnston v. ohn
.drawn
ston,
Phillim. Ecc. 447, upon which great
stress has been laid by the appellee, while
holding the subsequent birth of a portionless
child to be an indispensable requisite which
would effect a revocation when aided by oth
er circumstances, and a subsequent marriage
not to be an essential requisite,
does not
hold that the revoking intent may be inferred
from a general change of circumstances sim
ply, but makes the controlling principle rest
upon new moral obligations and family ties
arising after the making of the will, and thus
limits its application to cases of subsequent
marriage or birth in which the wife or child
would otherwise be left without provision for
This case. however, is not rele
support.
vant, the will being one of personalty only,
and the decision being made by an ecclesi
astical court, unincumbered by statute provi
sions; and if
were relevant, its governing
principle, when applied to this case, would
be fatal to the appeilces. for the reason that
-no child was born to the testator subsequent
ly to the execution of his will. This being
so,
is of no practical consequence here
whether the doctrine of implied revocation
rests upon the fact of
changed intention, as
held in Johnston v. Johnston, or takes place
in consequence of a rule or principle of law
founded on a tacit condition annexed to the
will itself when made, independently alto
gether of any question of intention, as held
in Marston v. Roe; for the application of
either principle to the facts of this case
leaves the will unrevoked, because they fail
to bring
within any of the exceptions in
troduced by the ecclesiastical
or commonlaw courts.
But in respect of intention there is another
consideration which may properly be ad
verted to.
If the circumstantial evidence
appearing in the case were competent. in law
and sufﬁcient in fact to show a change of in
tention on the part of the testator as to his
ﬁnal disposition of his property,
it would
not appear that his intention would be less
defeated by disallowing this will than by al
lowing it. The only issue is testacy or in
testacy.
To this issue the inquiry as to the
testator’s
intention is limited; and, what
change he may have
ever testamentary
thought of making, he had no thought of dy
ing intestate. and leaving his property to be
disposed of by the statutory rule of descent
and distribution.
There is no authorized
conjecture that, if the alternative of intes
taey or the unaltered will had been present
ed to him, he would have preferred the for

it

a

it

increase of the estate, upon obvious consider
ations of public policy, has no weight; and
to this effect is the great preponderance
of
authority,
Warner v. Beach, Webster v.
Webster,
Graves
Blandin v.
v. Sheldon,
Blandin, and Balliet’s Appeal, supra; Brush
v. Wilkins, 4 Johns. Ch. 507, 518, 519; WIo
gan v. Small, 11 Serg. & R. 141, 145; Vande
mark v. Vandemark, 26 Barb. 416; Verdier
“A merely
v. Verdier. 8 Rich. Law, 135.
general change in the testator’s circumstan
ces, as it regards the amount
and relative
value of his property, will not in general, if
ever, have the effect to revoke a will, since
the testator, by suffering it to remain un
canceled, does in effect reafﬁrm it, from day
to day, until the termination of his conscious
existence."
1 Redf. Wills, 298.
then, is that the subse
The conclusion,
of the
uuent changes in the circumstances
testator, his family and estate, do not imply
To effect a news
a revocation of his will.
cation both the English and New Hampshire
certain speciﬁed things,
statutes require
which are lacking in this case, to be done,
or even ac
and not merely contemplated
tually intended to be done. It is true that
at an early day the English common-law
courts fell into the error of exercising legis
lative power. and materially amending the
statute of 1676 by enlarging its speciﬁc meth
ods of revocation so as to include revoca
tions founded upon new family ties and ob
ligatlons on the part of the testator, arising
from subsequent marriage. issue, and leav
ing wife and child without provision; and
that, inasmuch as our statute must be re
garded as a substantial reenactment of that
statute 'in the sense in which it had been in
terpreted by the English courts anterior to
1822, full effeet must be given to their deci~
upon
sions, although plain eneroachments
legislative power; yet no rule was expressly
and none can be inferred from
established,
the decisions, that makes it our duty to tres
pass still further upon the legislative do
main, and so far judicially repeal the statute
as to hold that the present case does not
come within the purview of its fourteenth
Even the English courts had come
section.
to a halt prior to 1822, and refused to extend
the rule as to implied revocations beyond the
precedents, and so have the American courts
quite uniformly.
See Doe v. Barford, 4
Maule & S. 10; Tilghman. C. J., in Wogan v.
Small, supra, and authorities generally.
The rule for which the appellee contends is
that a revocation may be proved or disprov
by any circumstantial evidence showing
the testator’s intention; but the precedents
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Hence, if all the
mer rather than the latter.
circumstantial evidence were admissible,
and if it proved all the appellee claims, the
question it would present would be, not how
the testator’s intent could be carried into ef
feet, but how it should be defeated.
The
choice would be restricted to two modes of
violation, one testute, and the other intes
tate; and the former, supported by the writ
ten and uncanceled evidence, which the law
regards as the best, would prevail over the
latter, which would be sustained by- no proof,
competent or incompetent,
and by no pre
sumption of law or fact.
The testator not
intending to die intestate, the decree of dis
allowance for which the appellee contends
would be an intestate reversal of a testa
“But Gen. Hoitt intend
mentary purpose.
Suppose he did; the
ed to change his will."
The intend
change could not now be made.
ed alteration (if there was one) is not known,
and the altering power has ceased.
The proffered oral declarations of the tes
tator to the effect that he understood the
will was revoked, were rightly rejected. The
mere understanding of a testator cannot re
voke his will, for legal requirements
cannot
nor can his oral declara
be thus abrogated;
tions, for wills cannot be revoked by parol;

non-upon the great weight of authority, are
such declarations evidence, unless they ac
company some act of revocation, and there
by become a part of the res gestm.
Jackson
v. Knifffen, 2 Johns. 31; Dan v. Brown, 4
Cow. 483; Clark v. Smith, 34 Barb. 140:
Waterman v. Whitney, 11 N. Y. 157; Ran
dall v. Beatty, 31 N. J. Eq. 643; Lewis v.
Lewis, 2 Watts & S. 455; Hargroves v. Redd,
Gay v. Gay, 60 Iowa, 415,
43 Ga. 142, 160;
14 N. W. Rep. 238;
Rodgers v. Rodgers, 6
Heisk. 489; Smith v. liIenner, 1 Gail. 170;
Doe v. Palmer, 16 Adol. & E. 747; 2 Greenl.
Ev. (9th Ed.) § 690; Abb. Tr. Ev. 124; 2 Star~
kie, Ev. (3d Ed.) 1286; 1 Redf. Wills, 331.

also, were not compe
Such declarations,
tent, upon the testator’s
intention not to
pass by his will. after-acquired real estate.
If a contrary intent is inferable from the
will itself, it cannot be disproved by extrin
If it is not thus inferable, and
sic evidence.
may be ascertained by the weight of com
petent evidence, his declarations are not a.
part of such evidence.
Decree of the probate court reversed. Will
allowed.

ALLEN, J., did
curred.
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SWAN

v.

HAMMOND.

(188 Mass.
Supreme

Appeal

.

45.)

Judicial Court of Massachusetts.
Oct. 23,

1884.

from probate court, Middlesex

coun

W.

E. F. Dewing and G. L. Sleeper, for appel
lant.
W. B. Gale and W. N. Mason, for ex
q
ecutrix.

COLBURN, .T. It appears by the record
and agreed facts in this case that Susan E.
Haven. an unmarried woman, made her will
May 20, 1853; that she was then possessed
of real and personal estate, all of which by
her will she devised and bequeathed to her
that on
-ister, who was named as executrix:
October
Thomas I“.
3, 1861,
she married
Hammond,
and lived with him until her
Her husband
death, on January 18, 1883.
had no knowledge of the existence of the will
until after her decease. No child was born
of the marriage.
The will was presented for
probate in Middlesex by the executrix therein
named. and was approved and allowed on
April, 1883, and the husband appealed.
The
(only question presented is whether the will
was revoked by the marriage.
It has been
well settled by common law, at least since
Fors~e and Hembling’s Case, 4 Coke, 60b, (de
cided in 1589,) that the marriage of a feme
sole revokes her will.[ In case of a man it is
equally well settled that marriage alone does
not revoke his will, but that marriage and the
birth-of a child do. I 1 Jarm. Wills, 122; Warner v. Beach, 4 Gray, 162.
The reason why
the will ofa feme sole is revoked by her mar
riage is commonly stated to be that marriage
takes away her testamentary capacity, and
destroys the ambulatory nature of her will;
and it is urged in argument that since the
statutes allowing a married woman to make
a will, with certain limitations as to the
rights of the husband, were passed, the rea
son upon which the rule was founded, that
the will of a feme sole is revoked by mar
and that her will,
riage, no longer exists;
like that of a man, should be held to be re
voked, not by marriage alone, but by marI
riage and the birth of a child.
This argu
ment is not without force, but its force would
be much greater if we could see any good
reason why, in the use of a man, both mar
riage and the birth of a child should be held
necessary for the revocation of his will.
The
rule was adopted from the civil law, and is
now ﬁrmly established as part of the com
mon law; but the reason upon which it is
Marriage alone, in
founded is not obvious.
the case of a man or woman, would seem to
be a suﬂicient change in condition and cir
cumstances
to cause an implied revocation
of a will previously
A will made
made.
before marriage, and taking effect after mar
riage, must take effect in a very different
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manner from that in the mind of the testator
The rights of the
when the will was made.
husband or wife must greatly modify its pro
visions; and it can hardly be supposed that
an unmarried person would make the same
will he or she would make after marriage.
If we were under no restraint, we might well
hesitate to hold that, since testamentary ca
pacity has been given to women, a will made
by a woman when sole should be revoked
only by marriage and the birth of a child, as
in case of a man, for the sake of uniformity
only, when we are inclined to think a better
rule would be that in case of a man his will
should be revoked by marriage alone.
But
sucn a rule can only be introduced
by the
legislature.
In England, by St. 7 Wm. 1V.
and 1 Vict. c. 26, § 18, and in many of the
states in this country, it has been provided
by statute that the wills of both men and
women shall be revoked by marriage.
Sec
collection of statutes in 1 Jarm. Wills, (5th
Amer. Ed, by Bigelow,) 122, note.
But we are of the opinion that the question
now before us has been so far settled by stat
ute as not to admit of change by construc
tion.
Section 8, Pub. St. c. 127, after provid
ing that no will shall be revoked, unless by
burning, tearing, etc., or some other writing
executed in the manner required in the case
of a will, goes on as follows: “But nothing
contained in this section shall prevent thr
revooation implied by law from subsequent
changes in the condition or circumstances of
It is not apparent that an en
the testator."
tire revocation, by implication of law, results
from any change of condition or circumstan
ces except that of a subsequent marriage.
See the discussion in Warner v. Beach, ubl
supra.
This clause as to implied revocations
was ﬁrst introduced into Rev. St. c. 62, § 9.
The other provisions as to revocation were
substantially taken from St. 1783, c. 24, § 2.
The commissioners in their note to this sec
tion say: “The clause as to implied revoca
tions recognizes and adopts the existing law,
among us."
and understood
as established
And their further discussion of this subject
shows clearly that they had in mind the rule
ss
of the common law, that,
rria e n th birth f a child, and, in
case of a woman, marriage alone, revoked a
will previously made. We are of opinion that
this provision as to implied revocations, from
its language, and the reasons given for its
introduction,
has substantially the force of
an express enactment of the rules of the com
mon law, which we are not at liberty to
change, even if the reason for the rule, in
case of a woman. no longer exists. This was
the view taken in Brown v. Clark, 77 N. Y.
369, upon a similar question, under a statute
of New York. We are therefore of opinion
that the will of Susan E. Hammond m; s not
f
,_~
properly admitted to ro
ate court reversed.
Decree

"
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such implied revocations were not within the
statute of frauds, but that such implied rev
ocations might be rebutted and controlled by
circumstances.
The ﬁnal determination
of
the matter seems to have been reached by the
cases of Christopher v. Christopher, 2 Dick.
Proceedings
to probate a will claimed to 445, (decided by the court of exchequer,
have been revoked by the testator’s subse
Parker, C. B., presiding, in 1771.) and in the
quent marriage and the birth of surviving case of Spraage v. Stone, 1 Amb. 721, (de
issue.
Decree for contestant, and proponent
cided in 1773.)
These cases appear to have
appeals.
deﬁnitely settled the law that a subsequent
James marriage and birth of a child, standing alone,
Edward C. Gantt, for appellants.
Reveil and Daniel R. Magruder, for appellees. and unaccompanied by other circumstances.
amount to an implied revocation of a will.
STONE, J. There is no dispute about the
The whole subject, says Chancellor Kent,
material facts in this case.
James Spriggs, has continued to receive great discussion in
of Anne Arundel county, on the 25th of July, the English courts since the era of our Rev
By that will olution, growing out of new cases constantly
1865, duly executed his will.
arising amidst the endless variety of human
he disposed of all the property, real and per
The most important of the English
sonal, which he then owned.
James Spriggs, affairs.
at the time of theexecutlon of the said will, cases since the Revolution is the case of
ving, and Marston v. Fox, 8 Adol. & E. 14, (decided
had a wife, Ruth Spriggs, the
By his in 1838 by 14 out of the 15 English judges.)
g.
several children by her, also
said will he devised all his property to said where the general doctrine we have stated
We will recur to this case
wife and children.
His wife, Ruth, died in was reaﬂirmed.
But we are not
1871, and said James, soon after the death of again for another purpose.
said Ruth, about 1874, intermarried with without decisive authority in our own state.
Maggie E. Vane, and also had by her sev The unreported
case of Sedwick v. Sed
eral children.
Said James Spriggs died in wick, decided at June term, 1844, was a case
January, 1886, leaving a widow, the said similar to the one at bar. And the court of
Maggie E. Spriggs, and a child by the said appeals decided that the subsequent mar
Ruth and children by the said Maggie E. riage, and birth of a child, did revoke the
surviving him. After the execution of the will, and they afﬁrmed the decree of the or
will the said James Spriggs purchased cer phans’ court refusing it probate. No opinion
was ﬁled in the case, although a large amount
tain other real estate which was unaffected
His will, as to his real estate, of property was involved, and the case was
by said will.
contained no reslduary clause, but disposed argued by some of the most eminent counsel
of all the real estate he owned at its date, in Maryland. But they did ﬂatly decide the
by speciﬁc description.
After the death of question by a decree declaring the will re
James Spriggs his will was offered for pro voked by the subsequent marriage, and birth
bate in the orphans’ court of Anne Arundel of a child.
But while such is the general rule, like oth~ .
county, and a caveat was ﬁled thereto by
his second wife, Maggie E. Spriggs, in behalf er general rules, it has been held in England
Among the ex- I
of herself and her children, and upon such subject to some exceptions.
caveat plenary proceedings
were had, and ceptions is the one where the testator has
the orphans’ court ordered and decreed that made provision for his children born after
the execution of the will.
As the origin of
said will was revoked by hissubsequentmar
riage and the birth of issue, and refused to the rule was the duty of the parent to pro
From this de vide for his offspring, this exception seems
admit the paper to probate.
Another matter upon
cree the daughter of the testator by his ﬁrst right and proper.
wife and two of his grandehildren have ap which the English courts have exercised
themselves is the determination of the ground
pealed to this court.
upon which the doctrine of implied revoca
These are all the facts necessary to eluci
This is of practical
date the legal proposition which we are called tion ought to be rested.
in this case, and will require
importance
upon to decide, and which is simply whether,
Lord Mansﬁeld, in the
this state of the facts, the will of some examination.
James Sprlggs has been revoked by opera case of B dy v. Cubitt, 1 Doug. 31, thought
\{upon of law. it would be a proﬂtless task to the rule s ould rest on the presumption that
~tion
the testator intended to revoke his will, and
review all the English cases on the subject.
They may be found by the curious fully dis that it therefore followed that such presump
cussed by Chancellor Kent with his usual tion might be rebutted by even parol evi
ability in the case of Brush v. Wilkins, 4 dence,—to use his own words, that such pre
Johns. Ch. 506.
It is enough for us to say umptlou might be rebutted by “every sort
that, after a good deal of doubt and hesita
of evidence."
But Lord Mansﬁeid’s
view
tion, it was ﬁnally settled in England, be
seems to us irreconcilable
with the statute
It would in effect allow the will
fore our Revolution~ that marriage and issue of frauds.
to be revoked by the subsequent intention of
taken together did amount to an implied rev
ocation of a -will previously made, and that the testator, without such intention being evi
et ai. v.

Atl. Rep. 295.)
June 22, 1886.
Court of Appeals of Maryland.
Appeal from orphans’ court, Anne Arundel
county.
(65 Md. 373,
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denced by the positive acts so expressly re
quired by that statute.
That view leads to
another diﬂiculty: that the testator may
change his ﬁrst intention, and adopt a con
trary one; and, if so, which of the two in
tentions is to prevail?
The conclusion, how
ever, that Lord Mansﬁeld reached, that ev
ery sort of evidence was admissible, was but
the logical consequence of the ground upon
which he rested the rule, namely, that of pre
sumed alteration of intention..
This case was
decided in 1778.
But the courts there seem
to have felt the diﬂienlties that would result
from such a view, and Lord Kenyon, in Doe
v. Lancashire, 5 Term R. 49, (decided in
1792,) placed the rule upon another ground.
namely. a tacit condition annexed to the will,
when made, that it should not take effect
if there should be a.total change in the situ
ation of the testator’s family. This view of
Lord Kenyon was afterwards adopted by
Lord Ellenborough in the case of Kenebel v.
Scrafton, 2 East, 534, (decided in 1802.)
Finally, the court, in Marston v. Fox, hereto
'fore cited, unanimously adopted the views of
Lord Kenyon, and it may now be considered
as settled in England that the doctrine of
implied revocation rests upon the ground of a
tacit condition annexed to the will, when
made, that it should not take eil'cct if there
should be a total change in the situation of
In this we concur.
the testator’s family.
If we adopt the English rule that the _will
is-noifrevpkmheIjestator makes provi
sion 126Fh6 children of the subsequent mar
riaga-the question arises in the case at bar
wnenasi he can be considered to have made
such provision by the purchase of the prop
erty acquired by him between the date of his
will and his death. This question must be
nswered, both upon reason and authority,
The testator disposed of all
in the negative.
the property he then owned, by his will; but
he lived 20 years after its date, and in the
mean time purchased other real estate, which
the children of the second -wife would share
But the mere ac~
with those of the ﬁrst.
pumulation of additional property cannot, up
/,on any ground of reason, be considered a
provision made by the testator for the second
set of children, any more than for the ﬁrst
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set, as the latter are equally beneﬁted by it.
The injustice of considering after-acquired
property a provision for the second children
will be the more readily seen if we consider
a case—and such have frequently occurred
where the beneﬁciaries under the will were

ccmparative strangers. or remote collaterals.
Again, if after’acquired
property should be
held a provision for the after-born children,
how much property must be so acquired? It
could hardly be said that the purchase of an
- acre of poor land. or a cow or horse, could be
and, if not, by what rule
so considered;
should the value of such property be estimat
ed?
But we are not without authority on
this subject.
In Maiston v. Fox, above cited,
the point was made that an after-purchased
estate did not pass by the will, but descend
ed to the son in fee, and thereby became a
provision for him, and prevented the revoca~
tion; but in answer to this objection,
the
“In the ﬁrst place, we answer
court said:
that no case can be found in which after
descending upon a child
acquired property
has been allowed to have that effect; and, in
deed, such a proposition seems incompatible
with the nature of a condition annexed to the

will."
property
To determine that after-acquired
was a provision for the after-born child,
would be totally inconsistent with the theory
that the rule of implied revocation rests upon
the tacit condition annexed to the will, when
made, that it should not take effect if there
should be a total change in the situation of
Instead of the change
the testator’s family.
in the family, it would make a change in the
of the essential elements to
property,—one
The will
determine the implied revocation.
of the successful testator would stand;that
of the unfortunate would be revoked.
Upon the whole case presented by the rec
ord before us, we are of opinion that, the tes
tator having disposed of the whole of the es
tate owned by him at the date of his will,
and having again married, and had children
by his second wife, and having made no pro
vision for such children, his will wasxre
voked by operation of law, and that the order
of the orphans’ pourt must be aﬂirmed; the
costs to be paid out of the estate.
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clause recites all the essential acts to consti
tute a due execution and publication of the
(77 N. Y. 369.)
instrument as a will, and the other circum
May 20,
Court of Appeals of New York.
stances tend to corroborate the truth of the
1879.
recitals.
The witnesses, after a lapse of sev
Appeal from supreme court, general term,. I eral years, fail to recollect aﬁﬁrmatively the
facts attested by them .over their own signa
fourth department.
tures.
The mere non-recollection of witness
Proceedings before the surrogate of Mon
es, under these circumstances, would not jus
others,
and
Brown
by
roe county
Fortune C.
tify a ﬁnding that the statute requirements
executors
named in a codicil executed by
Their lack of memory
Mary J. Clark Proctor, deceased, for probate were not observed.
‘does not rebut the presumption of due publi
of a will and codicil executed by said Mary
arising from the attestation clause and
The will was executed by
I J. Clark Proctor.
(cation
he other circumstances.
Brinckerhoot v.
the deceased, then Mary J. Clark, on Au-I
Remsen, 8 Paige, 499, 26 Wend. 332; In re
gust %, 1873.
married
subsequently
She
Keilum, 52 N. Y. 517.
Truman A. Proctor, and after such marriage,
concur in the conclusion reached by the
and on December 7, 1876, she executed a cod
icil. She died October 1, 1877. The surro surrogate that the will was revoked by the
bsequent marriage of the testatrix.
It was
gate denied probate of the will on objection
by Warren C. Clark and others, and the ex the rule of the common law that the mar
riage of
woman operated as an absolute
ecutors appealed to the general term, where
the decree of the surrogate was reversed, and revocation of her prior will. Forse and Hem
blingIs Case,
Coke, 61.
The reason of the
the objectors appealed to this court.
rule is stated by Lord Chancellor Thurlow in
J. C. Cochrane, for appellants. H. R. Sel Hodsden v. Lloyd,
Brown, Ch. 534. He
den, for respondents.
says: “It is contrary to the nature of the
instrument, which must be ambulatory
dur
ANDREWS, J. The evidence justiﬁes the ing the life of the testatrix; and, as by the
conclusion of the surrogate that there was a marriage she disables herself from making
due execution of the will of August 25, 1873. any other will, this instrument ceases to be
The will was drawn by Mr. Clark, who was of that sort and must be void." The rule
a lawyer by profession, and was executed ’that the marriage of
feme sole revoked her
by the testatrix under his supervision.
She will was made a part of the statute law of
was his adopted daughter, and sole legatee this state by the Revised Statutes,
Rev.
The language of the statute,
under his will. When her will was executed 'St. p. 64,
44.)
she had 'little, if any, property of her own, that the will of an unmarried woman shall
and her will was made to provide for the be deemed revoked by her subsequent mar
disposition of the estate which she would re riage, is the declaration of an absolute rule.
ceive under the will of Mr. Clark in the The statute does not make the marriage a
In substance, presumptive revocation, which may be rebut
event of her surviving him.
contrary
intention,
but
the two wills constituted a scheme for the ted by proof of
revocation.
disposal of. the property of Mr. Clark after makes it operate e0 instanti as
Kent, Comm. 528.
his death and the death of the testatrix.
It is claimed by the contestants that the
The attestation clause is full, and recites all
a due execution, and testamentary
capacity conferred upon mar
the facts constituting
is signed by two witnesses.
The witnesses "ried women by the recent statutes in this
were not lawyers, and were not, so far as state takes away the reason of the rule of
appears, conversant with the statute require ,the common law, and that upon the maxim,
ments for the execution of wills. and when cessante ratione legis cessat lex ipse, the rule .
should be deemed to be abrogated.
examined were unable to state that they sign
Upon the
might have been urged at
ed the will as witnesses at the request of the same ground
testatrix, or that she at the time declared it common law that the marriage of a feme
to be her will.
But it is undisputed that the sole should only be deemed
revocation or
testatrix executed the will in their presence, suspension of her prior will during the mar
and that they were requested by some one iriage, and that when the woman’s testamento become witnesses to a will, and that they tary capacity was restored by the death of
attended on the occasion of the execution of her husband, leaving her surviving, the will
the will in pursuance of such request. There should be revived; but the contrary was set
is no evidence contradicting the recitals in tled. Forse and Hembling’s Case;
Jarm.
Kent, Comm. 598. But the
Neither of the wit Wills, 106;
the attestation clause.
nesses deny that it contained a true account courts cannot dispense with a statutory role
may appear that the policy upon
of what occurred when the will was execut because
ed. The proof was taken ﬁve years after its~ which
was established has ceased. Tbe_
Mr. Clark was then dead, and no ,married women acts confer testamentary ca
execution.
.
persons were living who were present at the pacity upon married women, but they do not
except the two witnesses.
The ,undertake to interfere with or abrogate the
execution
case is therefore one where the attestation 'statute prescribing the effect of marriage as
et al.
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'Mooers v. White, 6 Johns. Ch. 375; Van
Cortlandt v. Kip, 1 Hill, 590, 7 Hill, 346.
In Van Cortlandt v. Kip, 1 Hill, 593, Cowen,
J., said: “It seems to me that at this day
it would be a violation of all reliable author
ity to deny that a codicil, duly attested to
pass real estate, would per se, whether it re
lates to real or personal property, operate as

486;

1

1

a republication
of a devise, unless the testa
tor declares that he does not intend that it
shall have that effect." This doctrine was
attended with important consequences. .By
the English law prior to the wills act, (1
Vict. c. 26), a testator must have been seised
of the lands devised at the time of making
his will, and after-acquired
lands would not
pass under a resitiuary devise; and this was
also the rule in this state prior to the Re
vised Statutes. 4 Kent, Comm. 601. But the
execution of a codicil was held to make the
will speak as of the time the codicil was exe
cuted. and to extend a general devise to lands
acquired intermediate the making of the will
and the codicil.
The cases in 1 Ves. Jr. 486,
and 1 Hill, 590~ supra, proceeded upon this
In each of these cases lands ac
doctrine.
quired by the testator, after making the will,
and before the execution of the codicil, were
held to pass under the will.
It was not es
sential to the application
of this rule that
the codicil should be annexed to the will, or
express an intention to republih the will or
refer to the devise.
It was suﬂicient if the
codicil was executed with the formalities re
quired for the execution of a will of lands.
Goodtltle v. Meredith~ 2 Maule & S. 5; Jack
son v. Holloway, 7 Johns. 394; Jackson v.
Potter, 9 Johns. 312.
The statute of frauds
(29 Car. II.) enacted that all devises of lands
shall be in writing, and signed by the devi
sor, or by some person in his presence, and
by his express directions,
andIshall be at
tested and subscribed in his presence by three
or four credible witnesses, or else they shall
Prior to 1830 this statute had been
be void.
substantially reenacted in this state, and gov
2 Rev.
erned the execution of wills here.
Laws, c. 23. § 2. It will be observed from
the cases cited that the attestation of a codi
cil by the requisite number of witnesses was
deemed a compliance with the statute, so as
to make the will operative upon after-ac
quired lands, although they were not men
tioned in the codicil, and there was no ex
The attesta
press republication of the will.
tion of the codicil is, according to the deci
sions, an attestation of the will, within the
So, also, it was held
meaning of St. Car. II.
that a will, revoked by marriage or other
wise, was revived by the execution of a codi
cil.
Lord Walpole v. Lord Orford, 3 Ves.
402; Neate v. Pickard, 2 Notes of Cas. Adm.
Jarm. Wills, 187;
Redf.
Ecc. 406;
Wills, 367. This subject is now regulated in
England by the twenty-second section of the
Vict. c. 26,) which provides, in
wills act,
substance, that no will or codicif which shall
(1

the

8.:

It was quite consistent that
legislature should have intended to leave
the statute of 1830 in force, although the new
statutes took away the reason upon which it
was based. The legislature may have deem
ed it proper to continue it, for the reason that
the new relation created by the marriage
would be likely to induce a change of testa
mentary intention, and that a disposition by
a married woman of her property by will
ould depend upon a new testamentary act
fter the marriage.
The remaining question is as to the legal
effect of the codicil of December 7, 1876.
This was executed after the marriage of the
testatrix, and refers to the will by its date,
witnesses;
and the names of the attesting
and in the body of the codicil the testatrix
declares her intention thereby to republish.
reaﬂirm. and adopt the will as modiﬁed by
the codicil as her present will, in the same
manner as if then executed by her, and fol
lowing this declaration
clause:
is this
“Which, [codicil,]. in connection with and
amendment of my will, I now publish and de
clare together, as constituting my last will
The codicil was executed
and testament."
with the formalities required by the statute.
It was signed by the testatrix in the pres
ence of two witnesses, and was attested by
them in her presence, by her request; and
she, at that same time, declared the instru
ment to be "a codicil to her last will and
testament, and a reaﬂirmation of the latter."
The original will was present when the codi
cll was executed. and the attention of the
witnesses was called to it, and one of them
examined and identiﬁed it.
The evidence .leaves no room for doubt that
the main purpose of the testatrix in making
the codicil was to reestablish the will,
which had been revoked by her marriage.
The inference from the proof is that she un
erstood the will had been revoked by her
marriage.
The codicil made some provision
for a brother of the testatrix not contained
in the will. but the paramount intention of
the testatrix in executing the codicll was, as
appears by the codicil and the extrinsic cir
cumstances, to reafﬁrm the disposition of her
property made by the will, so that the bulk
of her estate should go according to its pro
The contestants claim that the inten
visions.
I
ion of the testatrix to reaﬂirm the will can
not take effect, for the reason that there was
no republication
of that instrument after her
marriage, and that what occurred at the time
of the execution of the codicil was a publi
cation of that instrument only, and did not
operate to revive the will, or incorporate its
provisions with those of the codicil.
The
general doctrine is well settled that a codicil
executed with the formalities required by
the statute for the execution of wills operates
as a republication of a will so far as it is not
changed by the codicil.
Acherly v. Vernon,
1 Comyn, 381; Barnes v. Crowe, 1 Ves. Jr.
a revocation.
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in any manner be revoked shall be revived
otherwise than by the re~cxccution thereof, or
by a codicil executed in the manner prescrib
ed by the act, and showing an intention to
revive the same.
Upon the authorities cited, it is clear that,
under the law in this state as it stood prior
to 1830, there was a valid republication of
the will in question by the execution of the
codicil of December 7. 1876. The Revised
changed, in several respects, the
Statute
ceremonies to be observed in the execution
of wills; and, among other things, it is ex
pressly required that the testator shall, at
thetimeof making or acknowledging his sub
scription to the will, declare the instrument
2 Rev.
to be his lat will and testament.
St. p. 63, § 40, subd. 3.
There is nothing in
the statute indicating that it was intended
to change the rule that a codicil~ duly exe
cuted, was a republication of the will.
The
codicil in the case of Van Cortlandt v. Kip, 1
Hill, 590. was executed after the present
statute was enacted.
It referred to the will
executed in 1824. but did not in terms repub
lish it, and made no reference to the lands
acquired by the testator after the will was
made; but the court held. in accordance
with the law which existed before the Re
vised Statutes were passed, that the codicil
was a republication of the devise in the will,
and that the after-acquired lands passed to
The Revised Stat
the surviving devisee.
of wills
utes did not affect the construction
.made before the chapter relating to wills
took effect.
2 Rev. St. p~ 68. § 70.
This
case seems to be a direct authority that the
due execution and publication of a codicil is,
under the Revised Statutes, as it was prior
of the will to which
thereto, a republication
The codicil in this case refers to
it refers.
the will, and expressly adopts and reafﬁrms
it. The testatrix, by publishing the codicil,
published the will, which was clearly iden
tiﬁed by the reference in the codicil and the
It is established by a long
extrinsic proof.
line of authorities that any written testamen
tary document in existence at the execution
of a will may, by reference, be incorporated
into and become a part of the will, provided

reference in the will is distinct, and
clearly identiﬁes, or renders capable of iden
tiﬁcation by the aid of extrinsic proof, the
I
document to which reference is made.
will cite a few of them: Habergham v. Vin
cent, 2 V es. Jr. 228; Smart v. I'rujean, 6 Ves.
565; Williams v. Evans, 1 Cromp. & M. 42I,
Alien v.. Maddock, 11 Moore, P. C. 427; Bur
ton v. Newbery, 1 Ch. Div. 234; Tonneil v.
Hall, 4 N. Y. 145. in Williams on Execu
“If a testator in a
tors (page 97) it is said:
will or codicil or other testamentary paper,
duly executed, refers to an exiting unattest
ed will or other paper, the instrument so reI
ferred to becomes part of the will;" and Jar
“A codicil,
man mys, (1 Jarm. Wills, 78:)
duly attested, communicates the eﬂiciency of
its attestation to an unattested will or previ
ous codicil, so as to render effectual any de
vise of a freehold estate which may be con
tained in such prior unattested instrument;"
and further on, speaking of the incorpora
tion of documents by reference in the will.
he says this is permitted "without violating
the principle of the enactment which requires
an attestation by witnesses, the testator’s in
tention to adopt the contents of such instru
by a will duly at
ment being manifested
Page 83. In this case, if the will
testet ."
of Mrs. Proctor had been an unattested in
strument,
it would, upon the authorities,
have been incorporated
with and made a
part of the testamentary instrument original
ly executed. by reason of the reference to it
the codicil.
I am of the opinion that the
ubifcation of the codicil was a publication
of the will. and that both papers together
are to be considered as the will of the testa
rix. There was no proof to sustain the al
legations of undue inﬂuence or want of tes
tamentary capacity in the testatrix when it
was executed.
The only question before us
is one of law, upon substantially uncontro
verted facts; and the order of the general
term reversing the decree of the surrogate,
and remitting the proceedings to him with
directions
to admit the will to probate,
Hoysradt v. Kingman,
should be aﬂirmed.
22 N. Y. 372; Gilbert v. Knox, 52 N. Y. 125.
All concur. Order aﬁirmed.
the

