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161-162 OF EXTRAORDINARY BAILMENTS.

� § 161-162

OF EXTRAORDINARY BAILMENTS.

of common carriers, we take up now the innkeeper as an

exceptional bailee with reference to the baggage of his guest;

and it will be convenient in this connection also to consider the

relation of the innkeeper to his guest personally, which is not

one of bailment.

§ 161. Hist0rica.l.—Formerly all bailees were strictly ac-

countable to the bailor for the bailed goods (Holmes’s Common

Law). This liability, modiﬁed largely as to most bailees, still

attaches with some diminution to innkeepers and common car-

riers. The reason they have not been relieved of this extraor-

dinary liability is the peculiar opportunity offered them for

fraud and plunder in the lawless times of the Middle Ages when

the highways to London were so infested with thieves and

robbers that traveling without an armed escort was unsafe.

The only safe haven on the Continent was the monastery, the

inns being rather places where thieves divided their plunder

and planned their raids, than places of repose and safety for

travelers. In England the strict accountability of the inn-

keeper made the English inn a place of security and comfort.

Though conditions have become more settled, still the guest is
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peculiarly at the mercy of the innkeeper and his servants,

and the increased facilities for travel have so multiplied the

number of transients seeking our modern hotels that there is

scarcely less need of the protection of the law for the wayfarer

in a strange place. Statutes in most of our states have modi-

ﬁed some of the harsh features of the old common law with

reference to the innkeeper; yet the courts on the whole have

been loath to depart from the rigid regulations formerly ap-

plied to them.

§ 162. Distincti0ns.— Tavern, inn, hotel, are words of differ-

ent origin. The ﬁrst originally applied to places furnishing

food and drink rather than lodging; inn was the recognized

word in the law; while hotel has been adopted from the French

within the past century and has come to be the word in

popular us.e:. In this country the three words have come to

have practically the same meaning.

§16]. Cromwell v. Stephens, 2 §162. See these words in any

Daly (N. Y.) 15; Hulett v. Swift, dictionary, and the historical account

33 N. Y. 571, 88 Am. D. 405; of Daly, J. in Cromwell v. Stephens,

[—] Kisten v. Hildebrand, 9 B. 2 Daly (N. Y.) 15.

Monroe (Ky.) 72, 48 Am. D. 416.
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of common carriers, we take up now the innkeeper as an
exceptional bailee with reference to the baggage of his guest ;
and it will be convenient in this connection also to consider the
relation of the innkeeper to his guest personally, which is not
one of bailment.
§ 161.

Historical-Formerly all bailees were strictly ac
countable to the bailor for the bailed goods (Holmes 's Common
Law) . This liability, modified largely as to most bailees, still
attaches with some diminution to innkeepers and common car
riers. The reason they have not been relieved of this extraor
dinary liability is the peculiar opportunity offered them for
fraud and plunder in the lawless times of the Middle Ages when
the highways to London were so infested with thieves and
robbers that traveling without an armed escort was unsafe.
The only safe haven on the Continent was the monastery, the
inns being rather places where thieves divided their plunder
and planned their raids, than places of repose and safety for
travelers. In England the strict accountability of the inn
keeper made the English inn a place of security and comfort.
Though conditions have become more settled, still the guest is
peculiarly at the mercy of the innkeeper and his servants,
and the increased facilities for travel have so multiplied the
number of transients seeking our modern hotels that there is
scarcely less need of the protection of the law for the wayfarer
in a strange place. Statutes in most of our states have modi
fied some of the harsh features of the old common law with
reference to the innkeeper ; yet the courts on the whole have
been loath to depart from the rigid regulations formerly ap
plied to them.
§ 162.

Distinctions.- Tavern, inn, hotel, are words of differ
ent origin. The first originally applied to places furnishing
food and drink rather than lodging ; inn was the recognized
word in the law ; while hotel has been adopted from the French
within the past century and has come to be the word in
'
popular us�at . In this country the three words have c ome to
have practically the same meaning.
§ 161. Cromwell v. Stephens, 2
Daly (N. Y. ) 15 ; Hulett v. Swift,
33 N. Y. 571, 8 8 Am. D. 405 ;
[-] Kisten v. Hildebrand, 9 B.
)fonroe ( Ky. ) 72, 4 8 Am. D. 416.

§ 162. See these words in any
dictionary, and the historical account
of Daly, J. in Cromwell v. Stephens,
2 Daly ( N. Y. ) 15.
66
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Or mus AND INNKEEPERS. §§ 163-155

INNS AND INNKEEPERS.

§ § 163-165

In conformity with the general plan of the work we shall

In conformity with the general plan of the work we shall
consider, 1, the nature of the relation ; 2, its rights and duties ;
and 3, its termination. The nature of the relation caTui for a
definition ( a) of the innkeeper and the accommodation he
offers, and ( b ) of the guest.

consider, 1, the nature of the relation; 2, its rights and duties;

and 3, its termination. The nature of the relation calls for a

deﬁnition (a) of the innkeeper and the accommodation he

offers, and (b) of the guest.

1. THE NATURE Or THE RELATION.

(a) The Innkeeper and His Accommodations.

§163. Deﬁnition.—The innkeeper is one who holds himself

out to furnish lodging, or lodging and other entertainment, to

1.

transients for hire.

THE

NATURE OF THE REI.iA.TION.

§164. The acc0mm0dations.—Formerly the inn offered all

( a)

the entertainment the traveler might require for himself, his

The Innkeeper and His Accommocla.tions.

beast, and his traveling equipments. Changes in the modes of

§ 163. Deftnition.-The innkeeper is one who holds himself
out to furnish lodging, or lodging and other entertainment, to
transients for hire.

travel and conditions of life have called for the modiﬁcation

of the deﬁnition of an inn. The inn of to-day may furnish all

and more than its predecessor; but it is nevertheless an inn

though it provide no entertainment for the traveler’s horse,

though it keep no liquors, though it be run on the “European

plan” and furnish lodging only, though it be open for the

summer or the winter season. But it is essential as to the
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entertainment that it should furnish lodging and usually meals

for the traveler, though the development of the European

hotel seems likely to modify this last requirement.

§165. Who not innkeepers.—But one is not an innkeeper

who furnishes occasional entertainment only; who keeps a

restaurant or cofﬁee-house providing food only; who keeps a

,...\=-..

‘.

.

' §163. [—] Kisten v. Hilde-

brand, 9 B. Monroe (Ky.) 72, 48

Am. D. 416; [—] Pullman Palace

Car Co. v. Smith, 73 Ill, 360, 24 Am.

R. 258; Howth v. Franklin, 20 Tex.

798, 73 Am. D. 218; Pinkerton v.

Woodward, 33 Cal. 557, 91 Am. D.

657; [—] Mowers v. Fethers, 61 N.

Y. 34, 19 Am. R. 244; [—] Fay v.

Paciﬁc Improvement Co., 93 Cal.

253, 26 Pac. R. 1099, 28 Pac. R.

943, 27 Am. St. R. 198.

§164. [—] Fay v. Paciﬁc Im-

provement Co., 93 Cal. 253, 26 Pac.

R. 1099, 28 Pac. R. 943, 27 Am. St.

R. 198; [—] Kisten v. Hildebrand,

9 B. Monroe (Ky.) 72, 48 Am. D.

416; Pinkerton v. Woodward, 33 Cal.

557, 91 Am. D. 657; Hancock v.

Rand, 94 N. Y. 1, 46 Am. R. 112.

§165. [—] Kisten v. Hilde-

brand, 9 B. Monroe (Ky.) 72, 48

Am. D. 416; [—] Pullman Palace

Car Co. v. Smith, 73 Ill. 360, 24 Am.

IR. 258; Howth v. Franklin, 20 Tex.

798, 73 Am. D. 218; Meacham v.

Galloway, 102 Tenn. 415, 52 S. \\'.

R. 859, 73 Am. St. R. 886.
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§ 164. The accommodations Formerly the inn offered all
the entertainment the traveler might require for himself, his
beast, and his traveling equipments. Changes in the modes of
travel and conditions of life have called for the modification
of the definition of an inn. The inn of to-day may furnish all
and more than its predecessor ; but it is nevertheless an inn
though it provide no entertainment for the traveler 's horse,
though it keep no liquors, though it be run on the ' ' European
plan ' ' and furnish lodging only, though it be open for the
summer or the winter season. But it is essential as to the
entertainment that it should furnish lodging and usually meals
for the traveler, though the development of the European
hotel seems likely to modify this last requirement.
.-

§ 165. Who not innkeepers.-But one is not an innkeeper
who furnishes occasional entertainment only ; who keeps a
restaurant or coffee-house providing food only ; who keeps a
. ' �-·' .. . - .
1 ·

'

[-]
Kisten v. Hilde
§ 163.
brand, 9 B. Monroe (Ky. ) 72, 48
Am. D. 416 ; [-] Pullman Palace
Car Co. v. Smith, 73 Ill, 360, 24 Am.
R. 258 ; Howth v. Franklin, 20 Tex.
798, 73 Am D. 218 ; Pinkerton v.
Woodward, 33 Cal. 557, 91 Am. D.
657 ; [-] Mowers v. Fethers, 61 N.
Y. 34, 19 Am R. 244 ; [-] Fay v.
Pacific Improvement Co., 9 � Cal.
253, 26 Pac. R. 1099, 28 Pac. R.
943, 27 Am St. R. 198.
§ 164. [-] Fay v. Pacific Im
provement Co., 93 Cal. 253, 26 Pac.
.

.

.

R. 1 099, 28 Pac. R. 943, 27 Am. St.
R. 198 ; [-] Kisten v. Hildebrand,
9 B. Monroe (Ky. ) 72, 48 Am. D.
416 ; Pinkerton v. Woodward, 33 Cal.
557, 91 Am D. 657 ; Hancock v.
Rand, 94 N. Y. 1, 46 Am. R. 112.
§ 165.
[-]
Kisten v. Hildebrand, 9 B. Monroe ( Ky. ) 72, 48
Am. D. 416 ; [-] Pullman Palace
Car Co. v. Smith, 73 Ill. 360, 24 Am
R. 258 ; Howth v. Franklin, 20 Tex.
798, 73 Am. D. 218 ; Meacham v.
Galloway, 102 Tenn. 415, 52 S. W.
R. 859, 73 Am. St. R. 886.
.

.
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§§ 166-155 Or EXTRAORDINARY BAILMENTS.

§ § 166-168

OF EXTRAORDINARY BAIL M ENTS.

boarding house for the entertainment of regular boarders

merely—though one may be an innkeeper as to transients and

not an innkeeper as to boarders kept in the house—; who

keeps an apartment house for regular lodgers even though a

transient may occasionally be accommodated.

§166. ——S1eeping car compa.nies.—Neither are sleeping

car companies considered in law as innkeepers. Every reason

for excluding them has been eifectually refuted save one, but

it is well settled by an overwhelming weight of authority that

boarding house for the entertainment of regular boarders
merely-though one may be an innkeeper as to transients and
not an innkeeper as to boarders kept in the house- ; who
keeps an apartment house for regular lodgers even though a
transient may occasionally be accommodated.
§ 166. -Sleeping car compa.nies Neither are sleeping
car companies considered in law as innkeepers. Every reason
for excluding them has been effectually refuted save one, but
it is well settled by an overwhelming weight of authority that
they are not in•keepers, nor subject to their liability. The
most cogent reason for this rule is that the ' ' peculiar liability
of the innkeeper is one of great rigor and should not be ex.
tended beyond its proper limits. ' ' The difference between the
European hotel and the modern compartment sleeper is that
one is stationary, the other on wheels ; but one is an inn, the
other is not.
.-

they are not innkeepers, nor subject to their liability. The

most cogent reason for this rule is that the “peculiar liability

of the innkeeper is one of great rigor and should not be ex-

tended beyond its proper limits.” The difference between the

European hotel and the modern compartment sleeper is that

one is stationary, the other on wheels; but one is an inn, the

other is not.

§ 167. ——Steamboat companies, too, by the weight of au-

thority, are not innkeepers. They are common carriers “and

no one is subject to both liabilities at the same time and with

regard to the same property,” but in one case it was said, “The
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relations between a steamboat company and its passengers who

have procured state rooms dilfer in no essential respect from

those that exist between the innkeeper and his guests.”

§ 168. ——Boarding and lodging houses and restaurants, as

already intimated, are not inns. A boarding house keeper

does not hold himself out to entertain transients; the keeper

of a restaurant offers no lodging. They are bailees for hire

and are required to exercise with reference to the eifects of

§166. Compare [—] Pullman

Palace Car Co. v. Smith, 73 Ill. 360,

24 Am. R. 258, and Pullman Palace

Car Co. v. Lowe, 28 Neb. 239, 44 N.

W. R. 226, 26 Am. St. R. 325. See

also [—] Blum v. Southern Pull-

man Palace Car Co., 1 Flip. (U. S.)

500; Lawson on Bailments and Oar-

riers; Adams v. New Jersey Steam-

boat Co., 151 N. Y. 163, 45 N. E. R.

369, 56 Am. St. R. 616.

§167. [—] Compare Clark v.

§ 167. -Steamboat companies, too, by the weight of au
thority, are not innkeepers. 'l'hey are common carriers ' ' and
!I O one is subj ect to both liabilities at the same time and with
regard to the same property, " but in one case it was said, " The
relations between a steamboat company and its passengers who
have procured state rooms differ in no essential respect from
those that exist between the innkeeper and his guests. ' '

Boarding a.nd lodging houses and restaurants, as
§ 168.
nl ready intimated, are not inns. A boarding house keeper
does not hold himself out to entertain transients ; the keeper
of a restaurant offers no lodging. They are bailees for hire
and are required to exercise with reference to the effects of
--

Burns, 118 Mass. 275, 19 Am. R.

456, with Adams v. New Jersey

Steamboat C0., 151 N. Y. 163, 45 N.

E. R. 369, 56 Am. St. R. 616.

§168. [—] Kisten v. Hilde-

brand, 9 B. Monroe (Ky.) 72, 48

Am. D. 416; Meacham v. Galloway,

102 Tenn. 415, 52 S. W. R. 859, 73

Am. St. R. 886; Taylor v. Downey,

104 Mich. 532, 62 N. W. R. 716, 53

Am. St. R. 472; Sheﬁer v. Wil-

loughby, 163 Ill. 518, 45 N. E. R.

253, 54 Am. St. R. 483; Moore v.

Long Beach Development Co., 87

Cal. 483, 26 Pac. R. 92, 22 Am. st.

R. 265.

68

§ 166.
Compare [-] Pullman
Palace Car Co. v. Smith, 73 I ll. 360,
24 Am. R. 258, and Pullman Palace
Car Co. v. Lowe, 28 Neb. 239, 44 N.
W. R. 226, 26 Am. St. R. 325. See
also [-] Blum v. Southern Pull·
man Palace Car Co., 1 Flip. ( U. S. )
500 ; Lawson on Bailments and Car·
ri ers ; Adams v. New Jersey Steam·
boat Co., 151 N. Y. 163, 45 N. E. R.
369, 56 Am. St. R. 616.
[-] Compare Clark v.
§ 167.
Burns, 118 Mass. 275, 19 A m. R.
456, with Adams v. New Jersey

Steamboat Co., 151 N. Y. 163, 4 5 N.
E. R. 369, 56 Am. St. R. 616.
§ 168.
[-]
Kisten v. Hildebrand, 9 B. Monroe (Ky. ) 72, 48
Am. D. 416 ; Meacham v. Galloway,
10� Tenn. 415, 52 S. W. R. 859, 73
Am. St. R. 886 ; Taylor v. Downey,
104 Mich. 532, 62 N. W. R. 716, 53
Am. St. R. 472 ; Sheffer v. Wil
loughby, 163 Ill . 518, 45 N. E. R.
253, 54 Am. St. R. 483 ; Moore v.
Long Beach Development Co., 87
Cal. 483, 26 Pac. R. 92, 22 Am. St.
R. 265.

68

Or INNS AND INNKEEPERS. §§ 169-171

OF INNS AND INNKEEPERS.

§§

169-171

the sojourner ordinary care in view of the nature of their

undertaking. As to regular boarders in a hotel the proprietor

is in the relation of boarding house keeper, not of innkeeper.

§169. I-Iolding out as innkeeper.—It is the fact that he

holds himself out to receive all transients who may chose to

the soj Qurner ordinary care in view of the nature of their
undertaking. As to regular boarders in a. hotel tqe prop:rietor
is in the relation of boarding house keeper, not of innkeeper.

seek his inn, who come in proper condition, able and willing

to pay for their accommodation, that is the ﬁnal test in deter-

mining whether one is an innkeeper or not. If he so holds

himself out he is an innkeeper though he may make special

contracts with part of his customers, or furnish some with

board only. It he does not so hold himself out he is not an

innkeeper though he may accommodate transients occasionally.

He may hold himself out by his actions as well as by his declara-

tions or the use of the sign in front of his inn.

(b) The Guest.

§170. Deﬁnition.—Having considered the innkeeper and

the accommodation he offers to furnish, we next inquire who is

a guest? A guest is a transient who resorts to an inn as such

and is accepted by the innkeeper. This deﬁnition leads to an

inquiry as to who is meant by a transient and what is accept-
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ance by the innkeeper.

§ 169. :a;olding out as innkeeper.-It is the fact that he
holds himself out to receive all transients who may chose to
seek his inn, who come in proper condition, able and willing
to pay for their accommodation, that is the final test in deter
mining whether one is an innkeeper or not. If he so holds
himself out he is an innkeeper though he may make special
contracts with part of his customers, or furnish some with
board only. It he does not so hold himself out he is not an
innkeeper though he may accommodate transients occasionalJy.
He may hold himself out by his actions as well as by his declara
tions or the use of the sign in front of his inn.

§171. ——Transients.—-Exact deﬁnition of a transient is

diﬁicult. He has. been referred to as a traveler, a wayfarer,

(b)

The Guest.

§169. [—] Fay v. Paciﬁc Im-

provemcnt Co., 93 Cal. 253, 26 Pac.

Ii. 1099, 28 Pac. R. 943, 27 Am. St.

R. 198; Howth v. Franklin, 20 Tex.

798, 73 Am. D. 218: Pinkerton v.

VVoodward, 33 Cal. 557, 91 Am. D.

657; Markham v. Brown, 8 N. H.

523, 31 Am. D. 209; Houser v. Tully,

62 Pa. St. 92, 1 Am. R. 390.

§ 170. D�finition .-Havin g considered the innkeeper and
the accommodation he offers to furnish, we next inquire who is
a guest 1
A guest is a transient who resorts to an inn as such
and is accepted by the innkeeper. This definition leads to an
inquiry as to who is meant by a transient and what is accept
ance by the innkeeper.

§170. Manning v. Wells, 9

Humph. (Tenn.) 746, 51 Am. D.

688; [—] Curtis v. Murphy, 63

§ 171. --Transients.-Exact definition of a transient is
difficult. He has · been referred to as a traveler, a wayfarer,

Wis. 4, 22 N. W. R. 825, 53 Am. R.

242. '

§ 171. [—] Curtis v. Murphy, 63

Wis. 4, 22 N. W. R. 825, 53 Am. R.

242; [—] Kisten v. Hildebrand, 9 B.

Monroe (Ky.) 72, 48 Am. D. 416;

Vance v. Throckmorton, 5 Bush

(Ky.) 41, 96 Am. D. 327; Magee v.

Paciﬁc Improvement Co., 98 Cal. 678,

33 Pac. R. 772, 35 Am. St. R. 199;

[—] Fay v. Paciﬁc‘ Improvement

Co., 93 Cal. 253, 26 Pac. R. 1099, 28

Pac. R. 943, 27 Am. St. R. 198;

Cunningham v. Bucky, 42 W. Va.

671, 26 S. E. R. 442, 57 Am. St. R.

878; Carter v. Hobbs, 12 Mich. 52,

83 Am. D. 762; Pinkerton v. Wood-

ward, 33 Cal. 557, 91 Am. D. 657;

Meacham v. Galloway, 102 Tenn.

415, 52 S. W. R. 859, 73 Am. St. R.

886; Hancock v. Rand, 94 N. Y. 1,

46 Am. R. 112; Lusk v. Belote, 22

Minn. 468.

69 i

§ 1 69. [-] Fay v. Pacific Im· _ Vance v. Throckmorton, 5 Bush
provement Co . , 93 Cal. 253, 26 Pac. (Ky.) 4 1 , 96 Am. D. 3 2 7 ; M agee v.
Pacific Improvement Co., 98 Cal. 678,
R. 1099, 28 Pac. R. 943, 27 Am. St.
I\.. 19 8 ; Howth v. Franklin, 20 Tex.
33 Pac. R. 77 2 , 35 Am. St. R. 199 ;
7!18, 73 Am. D. 218 : Pinkerton v. [-] Fay v. Pacific- Improvement
Woodward, 33 Cal. 557, 91 Am. D. Co., 93 Cal. 253, 26 Pac. R. 1099, 28
657 ; Markham v. Brown, 8 N. H. Pac. R. 9 43, 2 7 Am. St. R. 198 ;
523, 31 Am. D. 209 ; Hornier v. Tully, Cunningham v. B u cky, 42 W. Va.
671, 26 S. E. R. 442, 57 Am. St. R.
62 Pa. St . 92, 1 Am . R. 3 9 0.
§ 1 70.
Manning v. Wells, 9 878 ; Carter v. Hobbs, 12 Mich. 5 2,
Humph. (Tenn. ) 746, 51 AJD. D . 83 Am. D. 76 2 ; Pinkerton v. Wood688 ; [-J Curtis v. Murphy, 63 ward, 33 Cal. 55 7 , 91 Am. D. 657 ;
Wis. 4, 22 N. W. R. 825, 53 Am. R. Meacham v: Galloway, 102 Tenn.
4 1 5, 52 S. W. R. 8 5 9, 73 Am. St. R.
242.
§ 171. [-] Curtis v. Murphy, 63 886 ; Hancock v. Ran d , 94 N. Y. 1 ,
Wis. 4, 2 2 N. W. R. 8 2 5, 5 3 Am. R. 46 Am . R. 1 12 ; Lusk v. Belote, 22
24 2 ; [-] Kis ten v. Hildebrand, 9 B. Minn. 468.
Monroe (Ky. ) 72, 48 Am. D. 416 ;
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g§172-173 OF EXTRAORDINARY BAILMENTS.

� § 172-173

OF EXTRAORDINARY BAILMENTS.

a temporary lodger or stranger, a temporary sojourner whose

stay is precarious and uncertain. It may be for a day, a week

or a month, on special terms or with no advance agreement, for

the purpose of taking lodging, refreshment, or both. He may

be a resident of the same town with the innkeeper if he comes

as a traveler, and not as a neighbor or friend. One who comes

on a special contract to board is usually a boarder, but a

transient may inquire in advance the charge for his entertain-

ment and receive special rates. The only essential is that he

be a transient whose stay is more or less temporary and uncer-

tain.

§ 172. ——Acceptance by the innkeeper.—A transient may

become a guest before calling for a room, or registering his

name, or even entering the inn, though these are the usual

steps taken by a traveler in becoming a guest. The porter by

taking charge of his baggage at the station may accept him as

a temporary lodger or stranger, a temporary sojourner whose
stay is precarious and uncertain. It may be for a day, a week
or a month, on special terms or with no advance agreement, for
the purpose of taking lodging, refreshment, or both. He may
be a resident of the same town with the innkeeper if he comes
as a traveler, and not as a neighbor or friend. One who comes
on a special contract to board is usually a boarder, but a
transient may inquire in advance the charge for his entertain
ment and receive special rates. The only essential is that he
be a transient whose stay is more or less temporary and uncer
tain.

a guest for the innkeeper. If he intends to resort to the inn

as such, the entertainment he receives may be lodging and

board, lodging alone or board only; it may be for a single meal,

or merely for a drink at the bar, though resorting to the inn
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for that purpose alone could scarcely make him a guest; he may

change his plan altogether and leave before receiving any

entertainment; in any of these cases, if he went to the inn for

entertainment as a transient and was accepted by the innkeeper

he became a guest. '

§173. ——Non-acceptance as a g'uest.—But not every one

who resorts to an inn is a guest. Regular boarders, social

guests of the innkeeper, those attending a ball or banquet at

the inn, one going to the inn to carry on a regular business or to

ﬁnd a safe depository for money, and one resorting to the inn

§l72. [—] Bennett v. Mellor, 5 R. 80; [—] Mowers v. Fethers, 61

T. R. 273; Read v. Amidon, 41 Vt.

15, 98 Am. D. 560; Coskery v.

Nagle, 83 Ga. 696, 10 S. E. R. 491,

20 Am. St. R. 333; [—] Dickinson

v. Winchester, 4 Cush. (Mass.) 114,

50 Am. D. 760; [—] Bowell v. De

Wald, 2 Ind. App. 303; 28 N. E. R.

430.

§173. [—] Grinnell v. Cook, 3

Hill (N. Y.) 485, 38 Am. D. 663;

Healey v. Gray, 68 Me. 489, 28 Am.

N. Y. 34, 19 Am. R. 244; Mason

§ 172. --Acceptance by the innkeeper.-A transient may
become a guest before calling for a room, or registering his
name, or even entering the inn, though these are the usual
steps taken by a traveler in becoming a guest. The porter by
taking charge of his baggage at the station may accept him as
a guest for the innkeeper. If he intends to resort to the inn
as such, the entertainment he receives may be lodging and
board, lodging alone or board only ; it may be for a single meal,
or merely for a drink at the bar, though resorting to the inn
for that purpose alone could scarcely make him a guest ; he may
change his plan altogether and leave before receiving any
entertainment ; in any of these cases, if he went to the inn for
entertainment as a transient and was accepted by the innkeeper
he became a guest.

Non-acceptance as a guest. But not every one
§ 173.
who resorts to an inn is a guest. Regular boarders, social
guests of the innkeeper, those attending a ball or banquet at
the inn, one going to the inn to carry on a regular business or to
find a safe depository for money, and one resorting to the inn
--

v. Thompson, 9 Pick. (Mass.) 280,

20 Am. D. 471; Arcade Hotel Co. v.

Wiatt, 44 Ohio St. 32, 4 N. E. R.

398; 58 Am. R. 785; [—] Curtis v.

Murphy, 63 Wis. 4, 22 N. W. R. 825;

53 Am. R. 242; Moore v. Long

Beach Development Co., 87 Cal, 483,

26 Pac. R. 92, 22 Am. St. R. 265;

Neal v. Wilcox, 4 Jones ’s L. (N. C.)

146, 67 Am. D. 266.
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§ 172. [-] Bennett v. Mellor, 5
T. R. 273 ; Read v. Amidon, 41 Vt.
15, 98 Am D. 560 ; Coskery v.
Nagle, 83 Ga. 696, 10 S. E. R. 491,
20 Am. St. R. 333 ; [- ] Dickinson
,.. Winchester, 4 Cush. ( Mass.) 1 14,
50 Am. D. 760 ; [-] Bowell v. De
Wald, 2 Ind. App. 303 ; 28 N. E. R.
430.
§ 173. [-] Grinnell v. Cook, 3
Hill ( N. Y. ) 485, 38 Am. D. 663 ;
Healey v. Gray, 68 Me. 489, 28 Am .
.

-

80 ; [-] Mowers v. Fathers, 61
N. Y. 34, 19 Am R. 244 ; Mason
v. Thompson, 9 Piek. ( Mass. ) 280,
20 Am D. 471 ; Arcade Hotel Co. v.
Wiatt, 44 Ohio St. 32, 4 N. E. R.
398 ; 58 Am. R. 785 ; [ -1 Curtis v.
Murphy, 63 Wis. 4, 22 N. W. R. 825 ;
53 Am. R. 242 ; Moore v. Long
Beach Development Co., 87 CaJ, 483,
26 Pae. R. 92, 22 Am. St. R. 265 ;
N eal v. Wilcox, 4 Jones 's L. (N. C.)
J 46, 67 Am. D. 266.
R.

.

.

70

OF INNS AND INNKEEPERS.

§ § 174-176

or INNS AND INNKEEPERS. §§ 174-176

for an unlawful purpose have been held not to be guests. One

sending his horse to the inn stables but himself stopping with

a friend, has been held to be a guest; but this doctrine is very

generally criticised. Unless he personally, or some member

of his family visits the inn for entertainment one is scarcely

a guest.

§174. The duration of the re1a.tion.—A traveler who as a

transient requests entertainment at an inn and is accepted

becomes instantly a guest. He remains such until the relation

is terminated by one of the acts to be later noticed. Leaving

the inn for a temporary purpose does not ordinarily terminate

the relation, nor does the length of time a man remains at the

inn if he retains his transient character.

2. RIGHTS AND Dorms Or THE Pmrms.

175. Duty to receive.—The innkeeper having taken upon

himself a public employment must serve the public. His ﬁrst

duty is to receive indiﬁerently to his inn as guests such travel-

ers as may ask for entertainment. He has no general right to

select his guests. This is not the result of a contract, but it is

for an unlawful purpose have beeµ held not to be guests. One
sending his horse to the inn stables but himself stopping with
a friend, has been held to be a guest ; but this doctrine is very
generally criticised. Unless he personally, or some member
of his family visits the inn for entertainment one is scarcely
a guest.
§ 174. The duration of the relation.-A traveler who as a
transient requests entertainment at an inn and is accepted
becomes in �tantly a guest. He remains such until the relation
is terminated by one of the acts to be later noticed. Leaving
the inn for a temporary purpose does not ordinarily terminate
the relation, nor does the length of time a man remains at the
inn if he retains his transient character.

a duty imposed by law for a violation of which the innkeeper

2.
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is liable in such damages as will compensate the traveler for

RIGHTS AND DUTIES OF THE PARTIES.

the wrong, and punitive damages besides if there are aggravat-

ing circumstances.

§176. jlﬂxcuses for refusa1.—But the innkeeper is not

bound to receive every one who calls at his inn. His duty

extends only to transients, who come in proper condition, for a

proper purpose, ready, able and willing to pay for their

§174. [—] ‘ Grinnell v. Cook, 3 D. 416; [—] Mowers v. Fethers, 61

Hill (N. Y.) 485, 38 Am. D. 663;

[—] Kisten v. Hildebrand, 9 B.

Mon. (Ky.) 72, 48 Am. D. 416;

[—] Curtis v. Murphy, 63 Wis. 4, 22

N. W. R. 825, 53 Am. R. 242; 1\-Ic-

Daniels v. Robinson, 26 Vt. 316, 62

Am. D. 574; Coskery v. Nagle, 83

Ga. 696, 10 S. E. R. 491, 20 Am. St.

R. 333; Hancock v. Rand, 94 N. Y.

1, 46 Am. R. 112; O’Brien, v. Vaill,

22 Fla. 627, 1 Am. St. R. 219..

§175. [—] Kisten v. Hilde-

§ 175.

Duty to receive.-The innkeeper having taken upon
himself a public employment must serve the public. His first
duty is to receive indifferently to his inn as guests such travel
ers as may ask for entertainment. He has no general right to
select his guests. This is not the result of a contract, but it is
a duty imposed by law for a violation of which the innkeeper
is liable in such damages as will compensate the traveler for
the wrong, and punitive damages besides if there are aggravat
ing circumstances.
§ 176. --Excuses for refusal.-But the innkeeper is not
bound to receive every one who calls at his inn. His duty
extends only to transients, who come in proper condition, for a
proper purpose, ready, able and willing to pay for their

brand, 9 B. Mon. (Ky.) 72, 48 Am.

“b

Y. 34, 19 Am. R. 244; Hancock

V. Rand, 94 N. Y. 1, 46 Am. R. 112;

[—] Pullman Palace Car Co. v.

Smith, 73 Ill. 360, -24 Am. R. 2

[—] Curtis v. Murphy, 63 Wis. 4, 22

N. W. R. 825, 53 Am. R. 242.

§176. [—] Curtis v. Murphy,

63 Wis. 4, 22 N. W. R. 825, 53

Am. R. 242; [—] Mowers v. I<‘eth-

ers, 61 N. Y. 34, 19 Am. R. 244;

Atwater v. Sawyer, 76 Me. 539, 49

Am. R. 634; McHugh v. Schlosser,

159 Pa. St. 480, 28 Atl. R. 291, 39

OI

(1~

71

§ 1 74.
[-] Grinnell v. Cook, 3
Hill ( N. Y. ) 485, 38 Am. D. 663 ;
r-J Kisten v. Hildebrand, 9 B.
Mon. ( Ky. ) i2, 48 Am. D. 416 ;
[-] Curtis v. Murphy, 63 Wis. 4, 22
N'. W. R. 8 25, 53 Am. R. 242 ; �fc
Daniels v. Robinson, 26 Vt. 3 1 6, 62
Am. D. 574 ; Coskery v. Nagle, 8 3
Ga. 696, 10 S. E. R. 491, 20 Am. St.
R. 333 ; Hancock v. Rand, 94 N. Y.
l , 46 Am. R. 112 ; O 'Brien, v. Vaill,
2:? Fla. 6 2 7, 1 Am. St. R. 219.
§ 1 75.
[-]
Ki sten v. H ildebrand, 9 B. Mon. (Ky. ) 72, 48 Am.
·

D. 4 1 6 ; [-] Mowers v. Fethers, 61
Y. 34, 1 9 Am. R. 244 ; Hancock
1:, Rand, 94 N. Y. l, 46 A m . R. 112 ;
[-] Pullman Palace Car Uo. v.
Smi th , 73 III. 360, 24 Am. R. 258 ;
[ -] Curtis v. Murphy, 63 Wis. 4, 22
N . W. R. 825, 53 Am. R. 242.
§ 176.
[-] Curtis v. Murphy,
63 Wis. 4, 22 N. W. R. 825, 53
Am. R. 242 ; [-] Mowers v. Feth·
ers, 61 N. Y. 34, 19 Am. R. 244 ;
Atwater v. Sawyer, 76 Me. 539, 49
Am. R. 634 ; McHugh v. Schlosser,
1 59 Pa. St. 480, 28 Atl. R. 291, 39

N.
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§ § 177-17!)

OF EXTRAORDINARY BAILMENTS.

§§ 177-179 OF EXTRAORDINARY BAILMENTS.

keep. And they must take such accommodations a the inn

aﬁords and have no right to demand admittance after the

accommodations of the inn are fully taken. The innkeeper

owes no duty to persons who are drunken and disorderly, or

affected with a contagious disease, who seek the inn to expose

their commodities for sale, or resort to it for an illegal pur-

pose, or who are not able to pay for their entertainment. But

he cannot negligently or wantonly eject from the inn one

already a guest on the ground that he is unﬁt to remain.

§177. Duty to receive goods.—The duty to receive the

goods of the traveler is part and parcel of the innkeeper’s duty

to receive the traveler himself. Though the courts have hesi-

keep. And they must take such accommodations as the inn
affords and have no right to demand admittance after the
accommodations of the inn are fully taken. The innkeeper
owes no duty to persons who are drunken and disorderly, m
affected with a contagious disease, who seek the inn to expose
their commodities for sale, or resort to it for an illegal pur
pose, or who are not able to pay for their entertainment. But
he cannot negligently or wantonly eject from the inn one
already a guest on the ground that he is unfit to remain.

tated to decide that goods and money of any value may be

forced into the custody of the innkeeper, it is settled by the

§ 177 Duty to receive goods .-T he duty to receive the
goods of the traveler is part and parcel of the innkeeper 's duty
to receive the traveler himself. Though the courts have hesi
tated to decide that goods and money of any value may be
forced into the custody of the innkeeper, it is settled by the
great weight of authority that the traveler is not limited to the
goods and money that he needs for the purposes of the j our
ney.
.

great weight of authority that the traveler is not limited to the

goods and money that he needs for the purposes of the jour-

ney.

§178. Liability of innkeeper.—The duty of the innkeeper

does not end with receiving the guest and his goods. His

duty continues so long as the transient remains a guest, or the
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goods remain at the inn. It now becomes our business to

inquire into the nature and extent of this liability.

§179. Liability to the guest persona11y.—To the guest the

innkeeper owes the duty to provide proper accommodations

and entertainment so long as the relation endures. This in-

volves keeping the inn in a safe and sanitary condition, pro-

viding wholesome food and using all reasonable efforts to pro-

tect the person of the guest from harm. For unwarranted

assaults upon the guest by himself or his servants the inn-

keeper is liable in damages; and he must take all reasonable

Am. St. R. 699, and compare Mark-

§ 178. Liability of innkeeper.-The duty of the innkeeper
does not end with receiving the guest and his goods. His
duty continues so long as the transient remains a guest, or the
goods remain at the inn. It now becomes our business to
inquire into the nature and extent of this liability.

ham v. Brown, 8 N. H. 523, 31 Am.

D. 209, with State v. Steele, 106 N.

C. 766, 11 S. E. R. 478, 19 Am. St. R.

573.

§17 7. [—] Pullman Palace Car

Co. v. Smith, 73 Ill. 360, 24 Am. R.

258; Hancock v. Rand, 94 N. Y. 1,

46 Am. R. 112; Mateer v. Brown, 1

Cal. 221, 52 Am. D. 303.

§179. Weeks v. McNulty, 10]

Tenn. 495, 48 S. W. R. 809, 70 Am.

§ 179. Liability to the guest personally.-To the guest the
innkeeper owes the duty to provide proper accommodations
and entertainment so long as the relation endures. This in
volves keeping the inn in a safe and sanitary condition, pro
viding wholesome food and using all reasonable efforts to pro
tect the person of the guest from harm. For unwarranted
assaults upon the guest by himself or his servants the inn
keeper is liable in d amages ; and he must take all reasonable

St. R. 693; Gilbert v. Hoﬁman, 66

Iowa, 205, 23 N. W. R. 632, 55 Am.

R 263; Sheifer v. Willoughby, 163

I11. 518, 45 N. E. R. 253, 54 Am. St.

R. 483; McHugh v. Schlosser, 159

Pa. St. 480, 28 Atl. R. 291, 39 Am.

St. R. 699; Rommel v. Schambacher,

120 Pa. St. 579, 11 Atl. R. 779, 6

Am. St. R. 732.
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Am. St. R. 699, and compare Mark
ham v. Brown, 8 N. H. 523, 31 Am.
D. 209, with State v. Steele, 106 N.
C. 766, 11 S. E. R. 478, 19 Am. St. R.
573.
§ 1 77. [ ] Pullman Palace Car
Co. v. Smith, 73 Ill. 360, 24 Am. R.
258 ; Hancock v. Ran d, 94 N. Y. 1,
4G Am. R. 1 1 2 ; Mateer v. Brown, 1
Cal. 221, 52 Am. D. 303.
§ 1 79. Weeks v. McNulty, 101
-

Tenn. 495, 48 S. W. R. 809, 70 Am.
St. R. 693 ; Gilbert v. Hoffman, 66
Iowa, 205, 23 N. W. R. 632, 55 Am.
R 263 ; Sheffer v. Willoughby, 163
Ill. 518, 45 N. E. R. 253, 54 Am. St.
R. 483 ; McHugh v. Schlosser, 159
Pa. St. 480, 28 Atl. R. 2 91, 39 Am.
St. R. 699 ; Rommel v. Schambacher,
120 Pa. St. 579, 11 Atl. R. 779, 6
Am. St. R. 732.
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OF I NN S AND INNKEEPERS.

§ § 180-1$1

Or mus AND INNKEEPERS. §§ 180.131

precautions to protect his guests from attack by fellow-guests

or strangers. If he harbors drunken or vicious men he will be

liable for the natural results. He is not an insurer of the

personal security of his guest, but he undertakes to use reason-

able care to protect him from injury.

§ 180. Liability for goods.—As to the goods brought to the

inn by a boarder or one not a guest, or by a guest for show

or sale, and for goods left in the inn by a former guest the

innkeeper is an ordinary bailee and subject to ordinary lia-

bility. But as to the goods brought to the inn by the guest

he is an exceptional bailee with liabilities which call for spe-

cial consideration.

§ 181. ——Exceptional liability.—It is the duty of the inn-

keeper not only to receive, but to keep safely the goods of his

guests so long as they are within the inn, infra hospitium. De-'

cisions are not in harmony as to the extent of the innkeeper’s

liability for losses to the goods. Three rules have been sug-

gested :

(1) That the innkeeper is prima facie liable for the loss of

goods in his charge, but he may excuse himself by showing that
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he was free from negligence.

(2) That the innkeeper is excused if he can show the loss

was due to inevitable accident or irresistible force.

§ 180. [—] Curtis v. Murphy, 63

Wis. 4, 22 N. W. R. 825, 58 Am. R.

242; Carter v. Hobbs, 12 Mich. 52,

83 Am. D. 762; Amey v. Winches-

ter, 68 N. H. 447, 39 Atl. R. 487, 73

Am. St. R. 614; Taylor v. Downey,

104 Mich. 532, 62 N. W. R. 716, 53

Am. St. R. 472; [—] Mowers v.

Fethers, 61 N. Y. 34, 19 Am. R. 244;

precautions to protect his guests from attack by fellow-guests
or strangers. If he harbors drunken or vicious men he will be
liable for the natural results. He is not an insurer of the
personal security of his guest, but he undertakes to use reason
able care to protect him from inj ury.
§ 180. Liability for goods.-As to the goods brought to the
inn by a boarder or one not a guest, or by a guest for show
or sale, and for goods left in the inn by a former guest the
innkeeper is an ordinary bailee and subj ect to ordinary lia
bility. But as to the goods brought to the inn by the guest
he is an exceptional bailee with liabilities which call for spe
cial consideration.
§ 181. --Exceptional liability.-It is the duty of the inn
keeper not only to receive, but to keep safely the goods of his
guests so long as they are within the inn, infra hospitium. De
cisions are not in harmony as to the extent of the innkeeper ':s
liability for losses to the goods. Three rules have been sug
gested :
( 1 ) That the innkeeper is prima facie liable for the loss of
goods in his charge, but he may excuse himself by showing that
he was free from negligence.
( 2 ) That the innkeeper is excused if he can show the loss
was due to inevitable accident or irresistible force.

Healey v. Gray, 68 Me. 489, 28 Am.

R. 80; Arcade Hotel Co. v. Wiatt,

44 Ohio St. 32, 4 N. E. R. 398, 58

Am. R. 785; Neal v. Wilcox, 4

Jones’s Law (N. C.) 146; 67 Am.

D. 266; Mateer v. Brown, 1 Cal. 221,

52 Am. D. 303; Wear v. Gleason, 52

Ark. 364, 12 S. W. R. 756, 20 Am.

St. R. 186; Murray v. Marshall, 9

Colo. 482, 59 Am. R. 152.

§181. [—] Sibley v. Aldrich, 33

N. H. 553, 66 Am. D. 745; [—] Kis-

ten v. Hildebrand, 9 B. Mon. (Ky.)

72, 48 Am. D. 416; MeDaniels v.

Robinson, 26 Vt. 316, 62 Am. D.

574; Hulett v. Swift, 33 N. Y. 571,

88 Am. D. 405; [—] Cutler v. Bon-

ney, 30 Mich. 259, 18 Am. R. 127;

[—] Blum v. Pullman Palace Car

Co., 1 Flip. (U. S.) 500; Mateer v.

Brown, 1 Cal. 221; 52 Am. D. 303;

[—] Bowell v. DeWald, 2 Ind. App.

303, 28 N. E. R. 430; Coskery v.

Nagle, 83 Ga. 696, 10 S. E. R. 491,

20 Am. St. R. 333; Shaw v. Berry, 31

Me. 478, 52 Am. D. 628; Pinkerton v.

Woodward, 33 Cal. 557, 91 Am. D.

657; Laird v. Eichold, 10 Ind. 212,

71 Am. D. 323; Shultz v. Wall, 134

Pa. St. 262, 19 Atl. R. 742, 19 Am.

St. R. 686. .
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§ 180. [-] Curtis v . Murphy, 63
Wis. 4, 22 N. W. R. 825, 58 Am. R.
242 ; Carter v. Hobbs, 12 Mich. 52,
83 Am. D. 762 ; Amey v. Winchester, 68 N. H. 447, 39 Atl. R. 487, 73
.A m. St. R. 614 ; Taylor v. Downey,
104 Mich. 532, 62 N. W. R. 716, 53
Am. St. R. 472 ; [-] Mowers v.
},ethers, 61 N. Y. 34, 19 Am R. 244 ;
Healey v. Gray, 68 Me. 489, 28 Am .
R. 80 ; Arcade Hotel Co. v. Wiatt,
44 Ohio St. 32, 4 N. E. R. 398, 58
Am. R. 785 ; Neal v. Wilcox, 4
Jones 's Law ( N. C . ) 146 ; 67 Am.
D. 266 ; Mateer v . Brown, 1 Cal. 221,
5� Am. D. 303 ; Wear v . Gleason, 52
Ark. 364, 1 2 S. W. R. 756, 20 Am.
St. R. 186 ; Murray v . Marshall, 9
Colo. 482, 59 Am. R. 152.
§ 181. [-] Sibley v. Aldrich, 33
.

H. 553, 66 Am. D. 7 45 ; [ -] Kis
v. Hildebrand, 9 B. Mon. ( K y. )
72, 48 Am. D. 416 ; McDaniels v.
R obinson , 26 Vt. 3 1 6, 62 Am. D.
574 ; Hulett v. Swift, 33 N. Y. 5 7 1 ,
88 Am. D. 405 ; [-] Cutler v. Bonney, 30 Mich. 259, 1 8 Am. R. 1 2 7 ;
[-] Blum v. Pullman Palace Car
Co., 1 Flip. (U. S . ) 500 ; Mateer v.
Brown, 1 Cal. 2 2 1 ; 52 Am. D. 303 ;
[-] Bowell v. DeWald, 2 Ind. App.
303, 28 N. E. R. 430 ; Coskery v.
Nagle, 83 Ga. 696, 10 S. E. B. 491,
20 Am. St. R. 333 ; Shaw v. Berry, 3 1
Me. 478, 52 Am D. 628 ; Pinkerton "' ·
Woodward, 33 Cal. 557, 91 Am. D.
657 ; Laird v. Eichold, 10 Ind. 212,
71 Am. D. 323 ; Shultz v. Wall, 134
Pa. St. 262, 19 AU. R. 742, 1 9 Am.
St. R. 686.
N.

ten

.
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§§ 132-133 Or EXTRAORDINARY BAILMENTS.

(3) That the innkeeper is an insurer of the goods against

all losses not due to the act of God, the public enemy, or the

negligence of the guest.

The weight of authority is probably with the last rule, but

the weight of reason and the trend of legislation is with the

second. In New York after the case of Hulett v. Swift, the rule

was modiﬁed by statute so as to excuse innkeepers from lia-

bility for loss by accidental ﬁres.

§182. __Exceptions.—The scope in bailment law of the

terms act of God, public enemy and negligence of the owner

will be considered in connection with the liability of the com-

§ § 182-183

OF EXTRAORDINARY BAILMEN'l'S.

(3)

That the innkeeper is an insurer of the goods against
all losses not due to the act of God, the public enemy, or the
negligence of the guest.
The weight of authority is probably with the last rule, but
the weight of reason and the trend of legislation is with the
second. In New York after the case of Hulett v. Swift, the rule .
was modified by statute so as to excuse innkeepers from lia
bility for loss by accidental fires.

mon carrier (§§ 231-240). For the present it is enough to

say that the authorities are agreed that for losses due to

those causes the innkeeper is not liable, unless his negligence

contributed to the result.

If the loss is caused by the negligence of the guest, his

servant or companion, the innkeeper is excused; but it is not

as matter of law negligence in the guest to leave his door

unlocked. The inn should be safe, and if the guest’s prop-

erty is stolen by the inn servants, fellow-guests or strangers,
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the innkeeper is liable. What constitutes negligence of the

guest in a given ease is a mixed question of law and fact to be

determined by the jury under instructions from the court.

The effect of loss by inevitable accident, such as ﬁre, or

superior force, such as robbery, is in dispute. By the better

rule in such cases no legal liability attaches if the innkeeper

can prove that he was free from negligence.

§ 183. ?Burden of pr00f.—Whatever the rule of liability

and whatever the cause of the loss the burden of proving that

he is excepted from liability is on the innkeeper; the guest has

§ 182. See cases cited in Sec. 181,

and Cunningham v. Bucky, 42 W.

Va. 671, 26 S. E. R. 442, 57 Am. St.

R. 878; Epps v. Hinds, 27 Miss.

657, 61 Am. D. 528; [—] Murchison

v. Sergent, 69 Ga. 206, 47 Am. R.

754; Hadley v. Upshaw, 27 Tex.

547, 86 Am. D. 654; Read v. Ami-

don, 41 Vt. 15; 98 Am. D. 560;

Spring v. Hager, 145 Mass. 186, 13

N. E. R. 479, 1 Am. St. R. 451.

§183. [.—"l Bowell v. De Wald,

§ 182. --Exceptions.-The scope in bailment law of the
terms act of God, public enemy and negligence of the owner
will be considered in connection with the liability of the com
mon carrier ( § § 231-240 ) . For the present it is enough to
say that the authorities are agreed that for losses due to
those causes the innkeeper is not liable, unless his negligence
contributed to the result.
If the loss is caused by the negligence of the guest, his
servant or companion, the innkeeper is excused ; but it is not
as matter of law negligence in the guest to leave his door
unlocked. The inn should be safe, and if the guest 's prop
erty is stolen by the inn servants, fellow-guests or strangers,
the innkeeper is liable. What constitutes negligence of the
guest in a given case is a mixed question of law and fact to be
determined by the jury under instructions from the court.
The effect of loss by inevitable accident, such as fire, or
superior force, such as robbery, is in dispute. By the better
rule in such cases no legal liability attaches if the innkeeper
can prove that he was free from negligence.

Burden of proof.-Whatever the rule of liability
§ 183.
and whatever the cause of the loss the burden of proving that
he is excepted from liability is on the innkeeper ; the guest has
--

2 Ind. App. 303, 28 N. E. R. 430;

Sheﬁer v. Willoughby, 163 Ill. 518,

4 N. E. R. 253, 54 Am. St. R. 483;

Dunbier v. Day, 12 Neb. 596, 12 N.

Vt4. R. 109, 41 Am. R. 772; Shultz

v. Wall, 134 Pa. St. 262, 19 Atl. R.

742, 19 Am. St. R. 686; [—] Mur-

chison v. Sergent, 69 Ga. 206, 47 Am.

R. 754 ; Carhart v. Wainman, 114

Ga. 632, 40 S. E. R. 781, 88 Am. St.

R. 45.

7 4.-

§ 182. See cases cited in See. 181,
and Cunningham v. Bucky, 42 W.
Va. 671, 26 S. E. R. 442, 57 Am. St.
R. 878 ; Epps v. Hinds, 27 Miss.
657, 61 Am. D. 528 ; [-] Murchison
v. Sergent, 69 Ga. 206, 47 Am. R.
754 ; Hadley v. Upshaw, 27 Tex.
547, 86 Am. D. 654 ; Read v. Ami
don, 41 Vt. 15 ; 98 Am. D. 560 ;
Spring v. Hager, 145 Mass. 186, 1 3
N . E. R . 479, 1 Am. St. R . 451.
§ 183, [-] Bowell v. De Wald,

2 Ind. App. 3 03, 28 N. E. R. 430 ;
Sheffer v. Willoughby, 163 Ill. 518,
4 N. E. R. 253, 54 Am. St. R. 483 ;
Dunbier v. Day, 12 Neb. 596, 12 N.
W. R. 109, 41 Am . R. 772 ; Shultz
v. Wall, 134 Pa. St. 262, 19 Atl. R.
742, 19 Am. St. R. 686 ; [-] Mur
chison v. Sergent, 69 Ga. 206, 47 Am.
R. 754 ; Carhart v. Wainman, 114
Ga. 632, 40 S. E. R. 781, 88 Am. St.
R. 45.

OF INNS AND INNKEEPERS. §§ 134-185

OF INNS AND INNKEEPERS.

§ § 184-185

only to establish his loss. The law presumes that the loss was

one for which the innkeeper was liable.

§ 184. iFor what property.—'l‘he extraordinary liability

of the innkeeper, as has been seen (§ 180), extends only to

the goods of the guest. And he must have a general or

special property in them; it is enough if he has the prop-

erty as agent, servant or bailee of the owner. For the goods

and money of the guest within the inn the innkeeper is respon-

sible, and he “is not restricted to any particular or limited

amount of goods or money,” nor to goods or money carried

by the guest for the purpose of his journey, but he will be

liable for goods of whatever kind that are brought within the

inn by the guest.

But the goods must be within the inn, infra hospitinm. The

liability attaches to goods in every part of the inn; and under

some circumstances goods not within the walls of the house

but in the yard or in an adjoining building,.have been held to

be infra hospitium. If the innkeeper or his authorized agent

assume control before the goods reach the inn at all, the goods

come within the protection of the rule.
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§185. —--0wner’s custody.—“'l‘he innkeeper’s responsi-

bility is co-extensive with his custody and control,” and he

may be exonerated if the guest takes upon himself exclusive

custody of the goods. But this does not prevent the guest

from retaining possession of property for his personal use

without releasing the innkeeper from his liability. The inn-

keeper may provide a safe for the deposit of valuables not

§ 184. Pinkerton v. Woodward, 33

Cal. 557, 91 Am. D. 657; Arcade

only to establish his loss. The law presumes that the loss was
one for which the innkeeper was liable.
§ 184. --For what property.-The extraordinary liability
of the innkeeper, as has been seen ( § 180 ) , extends only to
the goods of the guest. And he must have a general or
special property in them ; it is enough if he has the prop
erty as agent, servant or bailee of the owner. For the goods
and money of the guest within the inn the innkeeper is respon
sible, and he ' ' is not restricted to any particular or limited
amount of goods or money, " nor to goods or money carried
by the guest for the purpose of his journey, but he will be
liable for goods of whatever kind that are brought within the
inn by the guest.
But the goods must be within the inn, infra hospitium. The
liability attaches to goods in every part of the inn ; and under
some circumstances goods not within the walls of the house
but in the yard or in an adj oining building, have been held to
be infra hospit-ium. If the innkeeper or his authorized agent
assume control before the goods reach the inn at all, the goods
come within the protection of the rule.

Hotel Co. v. Wiatt, 44 Ohio St. 32,

4 N. E. R. 398, 58 Am. R. 785;

[—] Grinnell v. Cook, 3 Hill (N. Y.)

485; 38 Am. D. 663; Wilkins v.

Earle, 44 N. Y. 172, 4 Am. R. 655;

Neal v. Wilcox, 4 Jones ’s Law (N.

C.) 146, 67 Am. D. 266; Cohen v.

Manuel, 91 Me. 274, 39 Atl. R. 1030,

64 Am. St. R. 225; Clute v. Wig-

gins, 14 Johns. (N. Y.) 174, 7 Am.

§ 185. ---Owner 's custody.-' ' '1,he innkeeper 's responsi
bility is co-extensive with his custody and control, ' ' and he
may be exonerated if the guest takes upon himself exclusive
custody of the goods. But this does not prevent the guest
from retaining possession of property for his personal use
without releasing the innkeeper from his liability. The inn
keeper may provide a safe for the deposit of valuables not

D. 448; Albin v. Presby, 8 N. H.

408, 29 Am. D. 679; Epps v. Hinds,

27 Miss. 657, 61 Am. D. 528; Minor

v. Staples, 71 Me. 316, 36 Am. R.

318, but see contra, Pettigrew v.

Barnum, 11 Md. 434, 69 Am. D. 212.

§185. Weisenger v. Taylor, 1

Bush (Ky.) 275, 89 Am. D. 626;

[—] Fay v. Paciﬁc Improvement Co.,

93 Cal. 253, 26 Pac. R. 1099, 28 Pac.

R. 943, 27 Am. St. R. 198; [—] Pull-

man Palace Car Co. v. Smith, 73 Ill.

360, 24 Am. R. 258; Read v. Amidon,

4] Vt. 15, 98 Am. D. 560; Vance v.

Throckmorton, 5 Bush (Ky.) 41, 96

Am. D. 327; [—] Murchison v. Ser-

gent, 69 Ga. 206, 47 Am. R. 754.
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§ 184. Pinkerton v. Woodward, 33
Cal. 557, 91 Am. D. 657 ; Arcade
Hotel Co. v. Wiatt, 44 Ohio St. 32 ,
4 N. E. R. 398, 58 Am. R. 785 ;
[-] Grinnell v. Cook, 3 Hill ( N. Y. )
485 ; 38 Am. D. 663 ; Wilkins v.
Earle, 44 N. Y. 172 1 4 Am. R. 655 ;
Neal v. Wilcox, 4 Jones 's Law (N.
C. ) 146, 67 Am. D. 266 ; Cohen v.
Manuel, 91 Me. 2 74, 39 Atl. R. 1030,
64 Am. St. R. 225 ; Clute v. Wig·
gins, 14 Johns. ( N. Y. ) 174, 7 Am.
D. 448 ; Albin v. Presby, 8 N. H.
408, 29 Am . D. 679 ; Epps v. Hinds,
27 Miss. 657, 61 Am . D. 528 ; Minor

Staples, 71 Me. 316, 36 Am. R.
but see contra, Pettigrew v.
Barnum, 11 Md. 434, 69 Am. D. 212.
§ 185. Weisenger v. Taylor, 1
Bush (Ky. ) 275, 89 Am. D. 626 ;
[-] Fay v. Pacific Improvement Co.,
93 Cal. 253, 26 Pac. R. 1099, 28 Pac.
R. 943, 27 Am. St. R. 198 ; [-] Pull·
man Palace Car Co. v. Smith, 73 111.
360, 24 Am. R. 258 ; Read v. Amidon,
41 Vt. 15, 98 Am. D. 560 ; Vance v.
Throckmorton, 5 Bush ( Ky. ) 41, 96
Am. D. 327 ; [ -] Murchison v. Ser·
gent, 69 Ga. 206, 47 Am. R. 754.
v.

3 18 ,
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$§136-1g7 Or EXTRAORDINARY BAILMENTS.

§ § 186-187

OF E�T RAORDINARY '.B A I LM EN 'l"S .

needed for daily use, if he does so and informs his guests, then

he cannot be held liable, in the absence of negligence or the

wrong of his servants, for the loss of such valuables if the guest

has preferred not to entrust them to his safe provided for the

purpose. And generally the innkeeper may be excused where

he has been denied control; but as to most of the property

a deposit in the room of the guest in the inn is a deposit with

the innkeeper.

§186. ——Limitation of 1ia.bi1ity.—By special contract no

doubt the innkeeper, like the common carrier, may limit his

liability; and so he may by notice brought home to the guest of

needed for daily use, if he does so and informs his guests, then
he cannot be held iiable, in the absence of negligence or the
wrong of his servants, for the loss of such valuables if the guest
has preferred not to entrust them to his safe provided for the
purpose. And generally the innkeeper may be excused where
he has been denied control ; but as to most of the property
a deposit in the room of the guest in the inn is a deposit with
the innkeeper.

reasonable rules and regulations, such as requiring the room to

be securely fastened and valuables to be deposited in a safe

provided for the purpose. But the guest must have notice of

such regulations or they are not binding on him.

By statute now it is very generally provided that the inn-

keeper may protect himself by providing a safe for the deposit

of certain valuables, usually described in the statute, and post-

ing a notice to the guests that such valuables must be left in

the safe. Some statutes limit the maximum amount of the

Generated for facpubupdates (University of Michigan) on 2014-06-17 15:27 GMT / http://hdl.handle.net/2027/mdp.35112203440492
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

innkeeper’s liability, and others restrict it to money and

property carried by the guest for his purpose on the journey.

Being in derogation of the common law these statutes are

strictly construed and must be literally complied with. If the

statute requires notice to be posted in the room notice printed

on the hotel register will not avail; but actual notice to the

guest is sufficient.

The effect of these statutes is to put the burden of proving

the fault on the guest, but they do not excuse the innkeeper

for losses due to the wrong of himself or his servants. The

statutes requiring goods to be deposited do not apply to articles

and money needed for daily use.

§ 187. Compensation and 1ien.—“Compelled to afford enter-

tainment to whomsoever may apply, the law as an indemnity

§186. See the statutes of the

various states, also 16 Am. & Eng.

Ency. of Law, 541; [—] Murchison

v. . Sergent, 69 Ga. 206, 47 Am. R.

754; Ramaley v. Leland, 43 N. Y.

539, 3 Am. R. 728; Noble v. Milli-

ken, 74 M6. 225, 43 Am. R. 581;

\Vilkins v. Earle, 44 N. Y. 172, 4

Am. R. 665; Shultz v. Wall, 134 Pa.

St. 262, 19 Atl. R. 742, 19 Am. St.

R 686.

§ 187. Cook v. Kane, 13 Ore. 482,

11 Pac. R. 226, 57 Am. R. 28;

[—] Grinnell v. Cook, 3 Hill (N. Y.)

76

9

§ 186. --Limitation of liability.-By special contract no
doubt the innkeeper, like the common carrier, may limit his
liability ; and so he may by notice brought home to the guest of
reasonable rules and regulations, such as requiring the room to
be securely fastened and valuables to be deposited in a safe
. provided for the purpose. But the guest must have notice of
such regulations or they are not binding on him.
By statute now it is very generally provided that the inn
keeper may protect himself by providing a safe for the deposit
of certain valuables, usually described in the statute, and post
ing a notice to the guests that such valuables must be left in
the safe. Some statutes limit the maximum amount of the
innkeeper 's liability, and others restrict it to money and
property carried by the guest for his purpose on the journey.
Being in derogation of the common law these statutes are
strictly construed and must be literally complied with. If the
statute requires notice to be posted in the room notice printed
on the hotel register will not avail ; but actual notice to the
guest is sufficient.
The effect of these statutes is to put the burden of proving
the fault on the guest, but they do not excuse the innkeeper
for losses due to the wrong of himself or his servants. The
statutes requiring goods to be deposited do not apply to articles
and money needed for daily use.
� 187. Compensation a.nd lien .-' ' Compelled to afford enter
tainment to whomsoever may apply, the law as an indemnity
§ 186. See the statutes of the
various states, also 16 Am. & � ng.
Ency. of Law, 541 ; [-) Murchison
v. Sergent, 69 Ga. 206, 47 Am. R.
754 ; Ramaley v. Leland, 43 N. Y.
539, 3 Am. R. 72 8 ; Noble v. Milliken, 14 Me. 2251 43 Am. R. 581 ;

·

Wilkins v. Earle, 44 N. Y. 172, 4
Am. R. 665 ; Shultz v. Wall, 134 Pa.
St. 262, 19 AtJ. R. 742, 19 Am. St.
R 886.
§ 1 8 7. Cook v. Kane, 13 Ore. 4 8 2,
11 Pac. R. 2 2 6, 57 Am. R. 28 ;
f-] Grinnell v. Cook, S Hill (N. Y. )
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OF INNS AND I N NKEEPERS.

CF INNS AND INNKEEPERS. §188

§ 188

for the extraordinary liabilities which it imposes, has clothed

the innkeeper with extraordinary privileges. It gives him as

a security for unpaid charges a lien upon the property of his

guest, and upon goods put by the guest into his possession.

Nor is the lien conﬁned to property only owned by the guest,

but it will attach to the property of third persons for whom

the guest is bailee, provided only he received the property on

the faith of the innkeeping relation. But the lien will not at-

tach if the innkeeper knew the property taken into his custody

was not owned by his guest, who had no right to deposit it as

bailee or otherwise, except perhaps some proper charge in-

curred against the speciﬁc chattel.”

But it is said the lien will attach to things suitable for the

traveler’s luggage, even though the innkeeper knew they did

not belong to the guest. The lien secures the entire charges

against the guest for entertainment and accommodations in the

inn of every kind, but it avails only in the case of a guest and

not as to boarders. By statutes it is now generally extended

to boarding and lodging house keepers as well as innkeepers,

and is made enforcible by a sale of the goods according to

Generated for facpubupdates (University of Michigan) on 2014-06-17 15:27 GMT / http://hdl.handle.net/2027/mdp.35112203440492
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

prescribed regulations.

3. TERMINATION Or THE RELATION.

§ 188. How terminated.—Except for cause that would have

justiﬁed him in refusing to receive the guest the innkeeper

has no right to terminate the relation after it is established.

As he is bound to receive so he is bound to keep all transients

desiring entertainment under proper conditions.

But the guest may terminate the relation at will. When

he pays his bill and has his name stricken from the hotel

register he ceases to be a guest. Temporary absence of the

for the extraordinary liabilities which it imposes, has clothed
the innkeeper with extraordinary privileges. It gives him as
a security for unpaid charges a lien upon the property of his
guest, and upon goods put by the guest into his possession.
Nor is the lien confined to property only owned by the guest,
but it will attach to the property of third persons for whom
the guest is bailee, provided only he received the property on
the faith of the innkeeping relation. But the lien will not at
tach if the innkeeper knew the property taken into his custody
was not owned by his guest, who had no right to deposit it as
bailee or otherwise, except perhaps some proper charge in
curred against the specific chattel. ' '
But it is said the lien will attach to things suitable for the
traveler 's luggage, even though the innkeeper knew they did
not belong to the guest. The lien secures the entire charges
against the guest for entertainment and accommodations in the
inn of every kind, but it avails only in the case of a guest and
not as to boarders. By statutes it is now generally extended
to boarding and lodging house keepers as well as innkeepers,
and is made enforcible by a sale of the goods according to
prescribed regulations.

guest from the inn does not necessarily terminate the relation,

485, 38 Am. D. 663; Singer Mfg.

3.

'fERMINATION OF THE RELATION.

Co. v. Miller, 52 Minn. 516, 55 N. W.

R. 56, 38 Am. St. R. 568; Brown

Shoe Co. v. Hunt, 103 Iowa 586, 72

1\'. W. R. 765, 64 Am. St. R. 198;

Swan v. Bournes, 47 Iowa 501, 29

Am. R. 492; Hurray v. Marshall, 9

Colo. 482, 59 Am. R. 152.

§188. O'Brien v. Vaill, 22 Fla.

627, 1 Am. St. R. 219; Miller v.

Peoples, '60 Miss. 819, 45 Am. R.

423; McDaniels v. Robinson, 26 Vt.

316, 62 Am. D. 574; [—] Grinnell

v. Cook, 3 Hill (N. Y.) 485, a8 Am.

§ 188. How terminated.-Except for cause that would have
justified him in refusing to receive the guest the innkeeper
has no right to terminate the relation after it is established.
As he is bound to receive so he is bound to keep all transients
desiring entertainment under proper conditions.
But the guest may terminate the relation at will. When
he pays his bill and has his name stricken from the hotel
register he ceases to be a guest. Temporary absence of the
guest from the inn does not necessarily terminate the relation,

D. 663; Adams v. Clem, 41 Ga. 65,

5 Am. R. 524; Murray v. Marshall,

9 Colo. 482, 59 Am. R. 152; Wear v.

Gleason, 52 Ark. 364, 12 S. W. R.

756, 20 Am. St. R. 186.
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485, 38 Am. D. 663 ; Singer M:fg.
Co. v. Miller, 52 Minn. 516, 55 N. W.
R. 56, 38 Am. St. R. 568 ; Brown
Shoe Co. v. Hunt, 103 Iowa 586, 72
l\ . W. R. 765, 64 Am. St. R. 198 ;
Swan v. Bournes, 4 7 Iowa 501, 29
A m. R. 492 ; Murray v. Marshall, 9
Colo. 482, 59 Am. R. 152.
§ 188. 0 'Brien v. Vaill, 22 Fla.
627, 1 Am. St. R. 219 ; Miller v.

Peeples, ·eo Miss. 819, 45 Am. R.
423 ; McDaniels v. Robinson, 26 Vt.
316, 62 Am. D. 574 ; [-] Grinnell
v. Cook, 3 Hill ( N. Y. ) 485, 38 Am.
D. 663 ; Adams v. Clem, 41 Ga. 65,
f:J Am. R. 524 ; Murray v. Marshall,
9 Colo. 482, 59 Am. R. 152 ; Wear v.
Gleason, 52 Ark. 364, 12 S. W. R.
756, 20 Am. St. R. 186.

77

§ 188

OF EXTRAORDINARY BAILMENTS.

§ 188 OF EXTRAORDINARY BAILMENTS.

but as soon as the innkeeper ceases to derive a proﬁt for his

entertainment the relation of innkeeper and guest ends. The

innkeeper’s liability for the guest’s baggage does not cease

until there has been a reasonable opportunity for the guest to

remove it.
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7s“

but as soon as the innkeeper ceases to derive a profit for his
entertainment the relation of innkeeper and guest ends. The
innkeeper 's liability for the guest 's baggage does not cease
until there has been a reasonable opportunity for the guest to
remove it.
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