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LOCATIO, OR HI RING.

Action for value and hire of a barge on counts for breach

CHAPTER VII.

of contract in failing to redeliver, for negligence in keeping and

for conversion of the barge. Verdict for defendants.

By Court, Andrews, J. . . . The evidence in the record

OF LOCATIO REL

tends to show the following state of facts: —

In December, 1863, the plaintiffs' barge being at Hawesville,

Kentucky, a place on the Ohio River, and having then on board

a load of coal, the defendant purchased the coal from the plain-

33.

C OBB V. WALLAC E ,

tiffs, and at the same time hired the barge at the rate of three

dollars per day, for the purpose of conveying the coal to Nash-

5 Cold well ( Tenn.) 539 ; 98 Arn. D. 435.

1 68.

ville. These bargains were made in parol between the defend-

ant in person and D. Looney & Co., the agents of the plaintiffs.

There is evidence tending to prove that this parol contract of

hiring was that the defendant should employ the barge to con-
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vey said load of coal to Nashville, and that the barge should be

returned to the plaintiff's, at Hawesville, as . soon as the coal

A ction for val ue and h ire of a barge on counts for breach
of contract in fail ing to red l iver, for negligence in keeping and
for conversion of the barge. Verdict for le fendants.

could be taken to Nashville and discharged, and that no author-

ity was given to defendant to use the barge in any other man-

ner, or for any other purpose. Soon after the making of these

contracts, the barge with its cargo of coal was delivered to J.

W. Ross, the agent of the defendant, who executed and delivered

to D. Looney & Co. the following receipt : —

"Hawesville, December 12, 1863,

"Received from D. Looney & Co., one barge, Aurora, No. 8,

containing 1,166 bushels of coal, which I agree to pay D. Looney

& Co., at Louisville, at the rate of twenty cents per bushel.

And I further agree to hire said barge, Aurora, No. 8, and pay

D. Looney & Co. three dollars per day from this date until the

barge is returned at Hawesville, in good order.

" J. W. Ross, agent of W. B. Wallace."
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By C ourt, A N DR EWS , J .
Th
vide n ce in the record
tends to show t h e fol l o w i n g state of fa ct :In December, 1 6 3 the plaintiffs ' barge being at Hawesville,
Kentu cky a p l ace on the Ohio River, a n d having then on board
a loa<l of coa l , the defendant purchased the coal from th pl ain
tiffs, and a t the same time h i red the barge at the rate of three
doll ar. per <lay, for the purpose of convey i n g the coal to N as h 
v i l l e . The. e bargai ns we re made i n parol between the defend
ant i n person a n d D. Looney & Co., the agent o f the p l aintiffs.
There is evi dence ten d i n g to prove that this paro l contract of
hiri nO' wa that t h e de fendant shoul d employ the barge to con
vey sai d l oad of coal to Nashville, and that the barge shoul d be
returned to the plaintiffs, at Hawesville, as . soon as the coal
coul d b taken to Nashville and discharged and that no author
ity was given to defendant to use the barge in any other man
ner, or for any other purpose. Soon after the m aking of these
contracts, the barge with its cargo of coal was deliver d to J.
W. Ross, the agent of the defendant, who executed and delivered
to D. Looney & Co. the following re ce i pt :' ' HAWESVILLE, December 12, 1863.

" Received fror..J. D . Lo o n ey & Co., one barge, Aurora, No. 8,
c on ta i n i n g 1 , 1 6 6 bushels o f coal, which I agree t o pay D. Looney
& C o . , at Louisville, at the rate of twenty cents per bushel.
And I further agree to h ire said barg , Aurora, No. 8, and pay
D . Looney & Co. three <loll ars per day from this date until the
barge is returned at Hmvesville, in good order.
" J. W. Ross, agent of W. B. W a l la ce . "
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The barge arrived at Nashville, and was unloaded early in

January, 1864. The defendant then retained it, and for some

length of time employed it in the business of transporting

wood upon Stone River. Looney, one of the plaintiffs' agents,

called upon defendant frequently, both by letter and personal

application, for the return of the barge, within six weeks of the

hiring, and frequently after that time, until he heard of its seiz-

ure, as hereinafter stated. About the middle of April, 1864,

the defendant sent the barge from Nashville in charge of his

agent, on its way to Hawesville, for the purpose of delivering

it to the plaintiffs. But on its way thither the barge was seized

by persons in the military service of the United States, by

what authority does not appear, and was appropriated to the

use of the military authorities, and has never been recovered or

returned to the plaintiff's.

(After deciding that parol evidence was admissible where the

original contract is in part only reduced to writing and the parol

evidence does not contradict or vary the terms of the written
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instrument.)

But we think that the circuit judge also erred in his con-

struction of the writing in question, even if we were compelled

to consider it as the only evidence of a contract in the case.

He instructed the jury, in substance, that under it the defend-

ant had it at his option to say when the contract was at an

end, and might continue to use the barge so long as he paid

the stipulated hire; and that the contract for the hire would

not be terminated until the defendant so elected.

In cases of bailment, where the contract is indefinite as to

the time of its continuance, the bailee has not the arbitrary

and exclusive right to determine at what time it shall termi-

nate. If the bailment is for an explicitly declared purpose, it

terminates whenever that purpose is accomplished. If the time

be not fixed by agreement, or by the nature of the object to be

accomplished, then the bailee must return the property when-

ever called upon, after a reasonable time; and what time is

reasonable must be determined by the circumstances of each par-

ticular case: 2 Parsons on Contracts, 128, 129. And there-

fore to recur again to a question already discussed, if the written

contract does not in its terms specify the time of its continu-

ance, parol evidence becomes necessary in order to enable the

jury to determine what length of time is reasonable under the

circumstances.

Still another objection may be urged against the charge of

the circuit judge in this case. The jury were instructed, in
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The barge arrived at Nashvi l le, and was u n l oaded early i n
January, 1864. The defendant then retain d it, and for some
length of time employed it in the business of transporting
wood upon Stone R iver. Looney, one of the pl aintiffs ' agents,
c a l l e d upon defendant frequently, both by letter and p r anal
a p p l ication, for the return of the barge, w i th i n six weeks of the
h iring, and frequently after that t ime, until he heard of its seiz
ure, as here in a fter stated. About the m iddle of April, 1864,
the defendant sent the barge from Nashv i l l e i n charge of his
agent, on its way to Hawe \ille, for the p u rpose o f del iveri n g
it to the p laintiff · . B at o n its way thither t h barge was s ized
by persons in the m i l itary s rvice of th United States, by
what authority does n ot appear, and was appropriated to the
use o f the military authoriti e , and h as nev r been recovered or
returned to the p laintiffs.
( A fter deciding that parol evid nee was adm issible where the
original contract is in part only r duced to writi ng and the p arol
evidence does not contradict o r vary the terms of the written
instrument. )
But we think that the circuit j udge a lso erred i n h i

con

struction of the writing in question, even if w were compelled
to consi der it as the only evidence of a contract in the case .
He in tructed the j u ry, i n substance, that under it the defend
ant had it at his option to say when the contract was at an
end, and m ight

·ontinue to u

th

barge so long as he paid

the stipul ated hire · and that the cont ract for the h i re would
not be term inated unti l the defendant so elected.
In ca es of bailment, wher th contract is i ndefinite as to
the time of it · co nti nuance, the bailee has not the arbitrary
and exc lusive right to det rmine at what time it sha l l termi

x p lic itly decl ared purpose, it
terminates whenever that p urpose is accompl i hed. If the t i me
nate.

If the bailm nt is for an

be not fi xed by agreement, or by th nature of the object to be
accompl ished, then the bailee must return the p roperty when
ever called upon, after a re asonable time ; and what time is
· reasonable mu t be determined by the c ircumstances o f each par

ticular case : 2 Par ons on Contracts, 128, 129. And there
fore to recur again to a question already d iscussed, i f the written
contract does not in its terms spec i fy the time of its continu
ance, p arol evidence becomes necessary in order to enab l e the
jury to dete rm i ne what ·length of time is reasonable u n der the
circumstances.
Still another objection may be urged against the charge of
the circuit judge in this case.

The j ury were instructed, in
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substance, that the fact that the plaintiffs had written letters

to the defendant, demanding the boat, after the commission of

the act claimed by the plaintiffs as a conversion, was a waiver

of the conversion.

We are not aware of the existence of such a doctrine. If the

owner, with knowledge of the facts constituting the conversion,

again take possession of the property converted, as owner, this

will be evidence of a waiver of the conversion : Traynor v. John-

son, 1 Head, 51. But we know of no case where it is held that a

demand on the part of the owner for the return of his property,

or any other effort made by him for its recovery, would be of

itself a waiver of a previous conversion. The law attaches no

such penalty to attempts by the owner of wrongfully appro-

priated property to recover its possession. Demand must be

made in a large class of cases before an action can be main-

tained for conversion. Still the demand and refusal do not in

themselves constitute the conversion, but are only the evidence

of it: 2 Greenl. Ev., sec. 644; 1 Chitty's Pleading, 158. And
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it cannot be held that the demand, which the law requires to

be made before suit, should of itself operate to bar the right

of action. If the defendant, without the consent of the plain-

tiffs, and in violation of his contract, detained the barge, and

employed it in a different place, and for a totally dift'erent pur-

pose from that contemplated by the contract, the jury would

have been authorized to find him guilty of a conversion, inde-

pendently of the evidence furnished by repeated demand for

its return, and the defendant 's refusal to return it : 2 Greenl.

Ev., sec. 642. See the cases in Tennessee, collected in 1 Heis-

kell's Dig., 237. And we think such conversion would not be

waived by a subsequent demand of the property.

The judgment of the circuit court must be reversed, and the

cause remanded for a new trial.

/ 34. SPOONER V. MANCHESTER.

133 Mass. 270; 43 Am. R. 514. 1882.

Trover for a hired horse. Judgment for plaintiff below.

Field, J. This case apparently falls within the decision in

Hall V. Corcoran, 107 Mass. 251 ; 9 Am. Rep. 30, except that

this defendant unintentionally took the wrong road on his

return from Clinton to Worcester, and when after traveling on

it five or six miles, he discovered his mistake, he intentionally
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substance, that the fact that the plaintiffs had written letters
to the defendant, demanding the boat, after the commission of
the act claimed by the p laintiffs as a conversion, was a waiver
of the conversion.
We are not aware of the existence of such a doctrine. If the
owner, with knowledge of the facts con tituting the conversion,
a.aain take possession of the property converted, as owner, this
will be evidence of a waiver of the conversion : Traynor v. John
son, 1 Head, 51. But we know of no case where it is held that a
demand on the part of the owner for the return of his p roperty,
or any other effort made by him for its recovery, would be of
itself a waiver of a p revious conversion. The law attaches no
such penalty to attempts by the owner of wrongfully appro
priated property to recover its posse sion. Demand must be
made i n a large class of cases before an action can b e main
tained for conversion. Stil l the demand and refu al do not i n
themselves constitute the conversion, but are only the evidence
of it : 2 Greenl. Ev., sec. 644 ; 1 Chitty 's PleadinO', 158. And
it cannot be held that the demand, which the law requires to
be made before suit, should of it elf operate to bar the right
of action. If the defendant, without the consent of the plain
tiffs, and in violation of his contract, detained the barge, and
employed it in a different place, and for a totally different pur
pose from that contempl ated by the contract, the j ury would
have been authorized to find him guilty of a conversion, inde
p ndently of the evidence furnished by repeated demand for
i t return, and the defendant 's refusal to return it : 2 Greenl .
Ev., sec. 642. See the cases i n Tennessee, collected i n 1 Heis
k ll 's Dig., 237. And we think such conversion would not be
waived by a subsequent demand of the p roperty.
The judgment of the circuit court must be reversed, and the
cause remanded for a new trial .

34.

SPOONER V. MANCHES TER.

133 Mass. 270; 43 Am. R. 514.

1882.

Trover for a hired horse. Judgment for p laintiff below.
FIELD, J. This case apparently falls within the decision i n
Hall v . Corcoran , 107 Mass. 251 ; 9 Am. Rep. 30, except that
thi defendant unintentionally took the wrong road on his
return from C linton to Worcester, and when after traveling on
it five or six miles, he discovered his m istake, he intentionally
1 ')C)
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took what he considered the best way back to Worcester, which

was by a circuit through Northborough.

The case has been argued as if it were an action of tort in the

nature of trover, and although the declaration is not strictly in

the proper form for such an action, both parties desire that it

should be treated as if it were, and we shall so consider it.

As the horse was hired and used on Sunday, and it does not

appear that this was done from necessity or charity, and also

as it does not appear that the horse was injured in consequence

of any want of due care on the part of the defendant, or that

the defendant was not in the exercise of ordinary care when

he lost his way, the question whether the acts of the defendant

amounted to a conversion of the horse to his own use is vital.

The distinction between acts of trespass, acts of misfeasance

and acts of conversion is often a substantial one. In actions in

the nature of trespass or case for misfeasance, the plaintiff re-

covers only the damages which he has suffered by reason of

the wrongful acts of the defendant ; but in actions in the nature
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of trover, the general rule of damages is the value of the prop-

erty at the time of the conversion, diminished when as in this

case the property has been returned to and received by the

owner by the value of the property at the time it was returned,

so that after the conversion and until the delivery to the owner

the property is absolutely at the risk of the person who has

converted it, and he is liable to pay for any depreciation in

value, whether that depreciation has been occasioned by his

negligence or fault, or by the negligence or fault of any other

person, or by inevitable accident or the act of God. Perham v.

Coney, 117 Mass. 102.

The satisfaction by the defendant of a judgment obtained for

the full value of the property vests the title to the property

in him by relation as of the time of the conversion. Conversion

is based upon the idea of an assumption by the defendant of

a right of property or a right of dominion over the thing con-

verted, which casts upon him all the risks of an owner, and it is

therefore not every wrongful intermeddling with, or wrongful

asportation or wrongful detention of personal property, that

amounts to a conversion. Acts which themselves imply an asser-

tion of title or of a right of dominion over personal property,

such as a sale, letting or destruction of it, amount to a conver-

sion, even although the defendant may have honestly mistaken

his rights; but acts which do not in themselves imply an asser-

tion of title, or of a right of dominion over such property, will

not sustain an action of trover, unless done with the intention

133
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took what he considered the best way back to Worcester, which
was by a circuit throuah Northborough.
The case has been argued as if it were an action of tort in the
nature of trover, and a lthough the declaration is not strictly in
the proper form for such an action, both parties desire that it
should be treated as if it were, and we shall so consider it.
As the horse was hired and used on Sunday, and it does not
appear that this was done from necessity or charity, and also
as it does not appear that the horse was injured in consequence
of any want of due care on the part of the defendant, or that
the defendant was not in the exercise of ordinary care when
he lost his way, the question whether the acts of the defendant
amounted to a conversion of the horse to his own use is vital.
The distinction between acts of trespa s, acts of misfeasance
and acts of conversion is often a substantial one. In actions i n
the nature of trespass or case for misfeasance, the plaintiff re
covers only the damages which he has suffered by reason of
the wrongful acts of the defendant · but in actions in the nature
of trover, the general rule of damages is the value of the p rop
erty at the time of the conversion, dimini hed when as in this
case the property has been returned to and received by the
owner by the value of the property at the time it was returned,
so that after the conversion and until the del ivery to the owner
the property is absolutely at the risk of the person who has
converted it, and he is l iable to pay for any depreciation in
value, whether that depreciation has been occasioned by his
negligence or fault, or by the negligence or fault of any other
person, or by inevitable accident or the act of God. Perham v.
Coney, 1 1 7 Mass. 102.
The satisfaction by the defendant of a j udgment obtained for
the full value of the property vests the title to the property
in him by rel ation as of the time of the conversion. Conversion
is based upon the idea of an assumption by the defendant of
a right of property or a right of dominion over the thing con
verted, which casts upon him all the risks of an owner, and it is
therefore not every wrongful intermeddling with, or wrongful
asportation or wrongful detention of persona l property, that
amounts to a conversion. Acts which themselves imply an asser
tion of title or of a right of dominion over personal p roperty,
such as a sale, letting or destruction of it, amount to a conver
sion, even although the defendant may have hone tly mistaken
his rights ; but acts which do not in themselves imply an asser
tion of title, or of a right of dominion over such property wil l
not sustain an action o f trover, unless done with the intention
133
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to deprive the owner of it permanently or temporarily, or unless

there has been a demand for the property and a neglect or refusal

to deliver it, which are evidence of a conversion, because they

are evidence that the defendant in withholding it claims the

right to withhold it, which is a claim of a right of dominion

over it.

In Spooner v. Holmes, 102 Mass. 503; 3 Am. Rep. 491,

Mr. Justice Gray says that the action of trover "cannot be

maintained without proof that the defendant either did some

positive wrongful act with the intention to appropriate the

property to himself or to deprive the rightful owner of it, or

destroyed the property," and the authorities are there cited.

Fouldes V. Willoughby, 8 M. & W. 540, is a leading case, estab-

lishing the necessity in order to constitute a conversion, of prov-

ing an intention to exercise some right or control over the prop-

erty inconsistent with the right of the lawful owner, when the

act done is equivocal in its nature. See also Simmons v. Lilly-

stone, 8 Exch. 431 ; Wilson v. McLaughlin, 107 Mass. 587.
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It is argued that the act of the defendant in this case was a

user of the horse for his own benefit, inconsistent with the terms

of the bailment, and that the defendant's mistake in taking the

wrong road was immaterial, and these cases are cited : Wheelock

V. Wheelwright, 5 Mass. 104; Homer v. Thwing, 3 Pick. 492;

Lucas V. Trumbull, 15 Gray, 306 ; Hall v. Corcoran, uhi supra.

In each of these cases, there was an intentional act of dominion

exercised over the horse hired, inconsistent with the right of the

owner.

In Wellington v. Wentworth, 8 Mete. 548, a cow, going at

large in the highway without a keeper, joined a drove of cattle,

in May or June, 1842, without the loiowledge of the owner of

the drove, and was driven into New Hampshire and pastured

there, during the season with the defendant's cattle, and in the

autumn returned with the drove and was delivered to the plain-

tiff; and it was held that there was no conversion. Chief Jus-

tice Shaw says, however, that "it was the plaintiff's own fault

that his cow was at large in the highway, and entered the de-

fendant's drove." Yet if the defendant had driven the cow

to New Hampshire and pastured her there with his cattle, know-

ing that she belonged to the plaintiff and intending to deprive

him of her, there can be no doubt that it would have been a

conversion.

Parker v. Lombard, 100 Mass. 405, and Loring v. Mulcahy,

3 Allen, 575, were both decided upon the ground that the de-
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to deprive the owner of it permanently or temporarily, or unless
there has een a demand for the property and a neglect or refusal
to deliver it, which are evidence of a conversion, because they
are evidence that the defendant in withholding it claims the
riO'ht to withhold it, which is a claim of a right of dominion
over it.
In Spooner v. Holmes, 102 1ass. 503 ; 3 Am. Rep. 491,
Mr. Justice GRAY says that the action of trover " cannot be
maintained without p roof that the defendant e ither did some
positive wrongful act with the intention to appropriate the
property to himself or to deprive the rightful owner of it, or
de troyed the property ' ' and the authoritie are there cited.
Fouldes v. \Vil loughby,
'.L & W. 540, is a leading case, estab
li hing the neces ity in order to constitute a conversion, of prov
ing an intention to exercise some right or control over the proprty incon istent with the right of the lawful owner, when the
act done i equivocal in its nature. See al o Simmons v. Lilly
stone, 8 E xch. 431 ; Wilson v. foLaughlin, 107 Ma . 5 7.
It is argued that the act of the defendant in thi ca e was a
user of th horse for his own benefit, inconsistent with the terms
of the baihnent, and that the defendant 's mistake in taking the
wrong road was i mma terial and these cases are cited : Wheelook
v. Wheelwright, 5 Mass. 104 ; Homer v. Thwing, 3 Pick. 492 ;
Lucas v. 'Irumbull, 15 Gray, 306 ; Hall v. Corcoran, u b i supra.
I n each of the e cases, there was an intentional act of dominion
exercised over the horse hired, inconsistent with the right of the
owner.
In Well i ngton v. Wentworth, 8 Mete. 548, a cow, going at
large in the highway without a keeper, joined a drove of cattle,
in fay or June, 1 42, without the knowledge of the owner of
the drove, and was driven into New Hampshire and pastured
there, during the season with the defendant 's cattle, and in the
autumn returned with the drove and was delivered to the plain
tiff ; and it " as held that there was no conversion. Chief Jus
tice SHAw says, however, that ' ' it was the plaintiff 's own fault
that his cow was at large in the highway, and entered the de
fendant 's drove. ' ' Yet if the defendant had driven the cow
to New Hamp hire and pa tured her there with his cattle, know
ing that he belonged to the plaintiff and intending to deprive
him of her, there can be no doubt that it would have been a
conver 10n.
Parker v. Lombard, 100 Mass. 405, and Loring v. Mulcahy,
3 Al len, 575, were both decided upon the ground that the de-
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fendant either assumed to dispose of the property as his own,

or intended to withhold the property from the plaintiff.

Nelson v. Whetmore, 1 Rich. 318, was an action of trover for

the conversion of a slave, who was travelling as free in a public

conveyance, and was taken as a servant by the defendant; and

the decision was, that to constitute a conversion the defendant

must have kno^^^l that he was a slave.

In Gilmore v. Newton, 9 Allen, 171, 85 Am. D. 749, the de-

fendant not only exercised dominion over the horse, by holding

him as a horse to which he had the title by purchase, but also

by letting him to a third person. The defendant actually in-

tended to treat the horse as his own.

If a person wrongfully exercises acts of ownership or of do-

minion over property under a mistaken view of his rights, the

tort, notwithstanding his mistake, may still be a conversion, be-

cause he has both claimed and exercised over it the rights of an

owner; but whether an act involving the temporary use, con-

trol or detention of property implies an assertion of a right of
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dominion over it, may well depend upon the circumstances of

the case and the intention of the person dealing with the prop-

erty. Fouldes V. Willoughby, ithi supra; "Wilson v. IMcLaughlin,

ul)i supra; Nelson v. Merriam, 4 Pick. 249; Houghton v. But-

ler, 4 T. R. 364 ; Heald v. Carey, 11 C. B. 977.

In the case at bar, the use made of the horse by the defendant

was not of a different kind from that contemplated by the con-

tract between the parties, but the horse was driven by the de-

fendant, on his return to "Worcester a longer distance than was

contemplated, and on a different road. If it be said that the de-

fendant intended to drive the horse w^here in fact he did drive

him, yet he did not intend to violate his contract or to exercise

any control over the horse inconsistent with it. There is no evi-

§ 34

fendant either assumed to di pose of the property as his own,
or intended to withhold the property from the pla intiff.
Nelson v. Wh tmore, 1 Rich. 318, was an act ion of trover for
the conversion of a slave, who was trave lling as free in a public
conv yance, and was taken as a servant by the d fendant ; and
the deci ion was, that to con titute a conversion the defendant
must have known that he was a slave.
In Gilmore v. Newton, 9 Allen, 1 7 1 , 85 Am. D. 7 49, the de
fendant not only exercised dominion over the hor e, by holding
him as a hor e to which he had the title by p u rchase, but al o
by letting h i m to a third per on. The defendant actually in
tended to treat the hor e a h i own.
If a p er on wrongfu lly exercise acts of ownership or of do
minion over p rop erty under a mi taken Yiew of his ri ahts, the
tort, notwithstanding his mi take, may still be a conver ion, be
cau e he has both claimed and exer i ed over it the rights of an
owner ; but whether an act involving the tem porary use, con
trol or detent ion of p roperty implies a n as rtion of a right of
dominion over it, may well d pend upon the circumstances of
the case and the i ntention o f the per on d aling with the p roprty. Fouldes v. Wil loughby, it b i u v ra ; Wi lson v. foLaughlin,
ub i sitvra · Nel on v . Ierriam, 4 Pi ck. 249 ; Houghton v . But
ler, 4 T. R. 364 ; Heald v. C arey, 11 C. B. 977.
In the case at bar, the use m ade o f the hor e b

dence that the defendant was not at all times intending to re-

turn the horse to the plaintiff according to his contract, or that

CHESTER.
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the defendant

not of a different kind from that contem plated by the con

wliatever he did was not done for that purpose, or that he ever

intended to assume any control or dominion over the horse

against the rights of the owner. After he discovered that he

had taken the wrong road, he did what seemed best to him in

order to return to "Worcester. Such acts cannot be considered

a conversion.

Whether a person who hires a horse to drive from one place

to another is not bound to know or ascertain the roads usually

travelled between the places, and is not liable for all damages

proximately caused by any deviation from the usual ways, need

not be considered.
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tract b tween the partie , but the horse was driven by the de
f n<lant, on his return to Worcester a long r di tance than wa
contemp lated, and on a d i fferent road. If it be aid that the de
fend ant intended to drive the horse where in fact he did drive
him, yet he did not i ntend to violate his contract or to exerci
any control over t he horse incon istent with it. There is no evi
dence that the defendant was not at all times intending to re
turn the horse to the p laintiff according to his contract, or that
whatever he did was not done for that purpose, or that he ev r
intended to assume any control or dominion over the hor e
a aainst the rights of the owner. After he d iscovered that he
had taken the wrong road, he did what seemed best to him in
order to ret�rn to Worcester. Such acts cannot be consid r d
a

conversion.
Whether a p erson who h ires a horse to drive from one place

to another is not bound to know or ascertain the roads usually
travelle d between the places and is not liable for all damage
proximately caused by any deviation from the usual ways, need
not be considered.
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§ § 34, 35

§§ 34, 35 OF LOCATIO EEI.

An action on the case for driving a horse beyond the place

to which he was hired to go, was apparently known to the

common law a long time before the declaration in trover was in-

vented. 21 Edw. IV, 75, pi. 9.

Exceptions sustained.

OF LOCAT IO REI.

An action on the case for driving a horse beyond the p l ace
to which he was hired to go, was apparently known to the

common law a long time be fore the declaration in trover was in
vented. 21 Edw. IV, 75, pl. 9.
Exceptions sustai ned.

'i 35. DAVIS V. GARRETT,

6 Bingham 716; 19 E. C. L. 321. 1830.

Action for the value of a barge of lime lost in a storm at

sea. Verdict for plaintiff.

TiNDALL, C, J. There are two points for the determination

of the court upon this rule ; first, whether the damage sustained

35.

DA VIS V. GARRETT,

by the plaintiff was so proximate to the wrongful act of the

defendant as to form the subject of an action; and, secondly,

6 Bingham 716; 19 E. C. L. 321.

1830.

whether the declaration is sufficient to support the judgment of

the Court for the plaintiff.

As to the first point, it appeared upon the evidence that the

master of the defendant's barge had deviated from the usual

and customary course of the voyage mentioned in the declaration

Action for the value of a barge of l ime lost in a storm at
sea. Verdict for p laintiff.
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without any justifiable cause ; and that afterwards, and whilst

such barge was out of her course, in consequence of stormy

and tempestuous weather, the sea communicated with the lime,

which thereby became heated, and the barge caught fire, and the

master was compelled for the preservation of himself and the

crew to run the barge on shore, where both the lime and the

barge were entirely lost.

Now the first objection on the part of the defendant is not

rested, as indeed it could not be rested, on the particular cir-

cumstances which accompanied the destruction of the barge;

for it is obvious, that the legal consequences must be the same,

whether the loss was immediately, by the sinking of the barge

at once by a heavy sea, when she was out of her direct and

usual course, or whether it happened at the same place, not in

consequence of an immediate death's wound, but by a connected

chain of causes producing the same ultimate event. It is only a

variation in the precise mode by which the vessel was destroyed,

which variation will necessarily occur in each individual case.

But the objection taken is, that there is no natural or neces-

sary connection between the wrong of the master in taking the

barge out of its proper course, and the loss itself; for that the
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TINDALL, C. J.
There are two points for the determination
of the court upon this rule ; first, whether the damage sustained
by the plaintiff was so proximate to the wrongful act of the
defendant as to form the subject of an action ; and, secondly,
whether the declaration is sufficient to support the j u dgment of
the Court for the plaintiff.
As to the first point, it appeared upon the evidence that the
m aster of the defendant 's barge had deviated from the usual
and customary course of the voyage mentioned in the declaration
without any j ustifiable cause ; and that afterwards, and whilst
such barge was out of her course, i n consequence of stormy
a n d tempestuous weather, the sea communicate d with the lime,
which thereby became heated, and the barge caught fire, and the
master was compelled for the p reservation of himself and the
crew to run the barge on shore, where both the lime and the
barge were entirely lost.
Now the first obj ection on the part of the defendant is not
rested, as indeed it cou l d not be rested, on the p articular cir
cumstances which accompanied the destruction of the barge ;
for it is obvious, that the legal consequences must be the same,
whether the loss was immediately, by the sinking of the barge
at once by a heavy sea, when she was out of her direct and
usual course, or whether it happened at the same p lace, not in
consequence of an immediate death 's wound, but by a connecte d
chain o f causes producing the same ultimate event. It i s only a
variation i n the precise mode by which the vessel was destroyed,
which variation will necessarily occur in each individual case.
But the obj ection taken is, that there is no natural or neces
sary connection between the wrong of the master in taking the
barge out of its proper course, and the loss itself ; for that the
136
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same loss might have been occasioned by the very same tempest,

DAVIS V. GAKKETT. § 35

if the barge had proceeded in her direct course.
But if this argument were to p revail, the deviation of the
master, which is undoubtedly a ground of action against the
owner, would never, or only under very peculiar circumstances,
entitle the p laintiff to recover. For if a ship is captured in the

same loss might have been occasioned by the very same tempest,

if the barge had proceeded in her direct course.

But if this argument were to prevail, the deviation of the

master, which is undoubtedly a ground of action against the

owner, would never, or only under very peculiar circumstances,

entitle the plaintiff to recover. For if a ship is captured in the

course of deviation, no one can be certain that she might not have

been captured if in her proper course. And yet, in Parker v.

James, 4 Camp. 112, where the ship was captured whilst in the

act of deviation, no such ground of defense was even suggested.

Or, again, if the ship strikes against a rock, or perishes by storm

in the one course, no one can predicate that she might not equally

have struck upon another rock, or met with the same or another

storm, if pursuing her right and ordinary voyage.

The same answer might be attempted to an action against a

defendant who had, by mistake, forwarded a parcel by the

wrong conveyance, and a loss had thereby ensued; and yet the

defendant in that case would undoubtedly be liable.
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But we think the real answer to the objection is, that no

wrong-doer can be allowed to apportion or qualify his own wrong ;

and that as a loss has actually happened whilst his wrongful

§ 35

·

course of deviation, no one can be certain that she might not have
been captured if in her proper course. And yet, in Parker v.
James, 4 Camp. 1 12, where the ship was captured whilst in the
act of deviation, no such ground of defense was even suggested.
Or, again, if the ship strikes against a rock, or perishes by storm
in the one course, no one can p redicate that she might not equally
have struck upon another rock, or met with the same or another
storm, if pursuing her right and ordinary voyage.
The same answer might be attempted to an action against a
defendant who had, by mistake, forwarded a parcel by the

act was in operation and force, and which is attributable to

his wrongful act, he cannot set up as an answer to the action

the bare possibility of a loss, if his wrongful act had never been

done. It might admit of a different construction if he could

show, not only that the same loss might have happened, but that

it must have happened if the act complained of had not been

done ; but there is no evidence to that extent in the present case.

(Omitting a question of practice.) Judgment for plaintiff.

Rule for new trial and for arrest of judgment discharged. /"
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wrong conveyance, and a loss had ther by ensued ; and yet the
defendant in that case wou l d undoubtedly be l i able.
But we think the real answer to the obj ection is, that no
wrong-doer can be a llowed to apportion or qualify his own wrong ;
and that as a loss has actually h appened whilst his wrongful
act was in operation and force, and which is attributable to
his wrongful act, he cannot set up as an answer to the action
the bare possibility of a loss, if his wrongful act had never been
done. It might admit of a different construction if he cou l d
show, not only that the same loss

rnigh t have happened, but that

it rni1,st have happened if the act complained of had not been
done ; but there is no evidence to that extent in the p resent case.
( Omitting a question of p ractice. )
Judgment for plaintiff.
Rule for new trial and for arrest of j udgment discharged.
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