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BOMB INCIDENTS Of PARTNERSHIP. [ 74r-T6.

SOME INCIDENTS OF P .A.RTiaRBHIP.

74. In general. A partnership having been formed, a

[§§ 74:-76.

number of subjects incident to its existence become impor-

tant, and though they may not all be similar in their char-

acter they may appropriately be grouped together in one

chapter for consideration.

L OP ARTICLES OF PARTNERSHIP.

75. Of the necessity of articles. As has been stated,

it is desirable, but not usually indispensable, to have writ-

ten evidence of the agreement between the parties as to the

creation, continuance, terms and conditions of their partner-

§ 74:. In general.-A partnership having been formed, a.
number of subjects incident te its existence become important, and though they may not all be similar in their character they may appropriately be grouped together .i n one
chapter for consideration.

ship. The formal written instruments prepared in such cases

are spoken of as the partnership articles. As between them-

selves, it is, in general, possible for the parties to fix their

rights, duties and liabilities, as well as the circumstances of

L OF ARTICLES

011'

::rABTNERSHIP.

the commencement, continuance and termination of the part-

nership, by their agreement; and though, in the absence of

such an agreement, the law will usually determine these mat-

ters for them, it is not by any means certain that the legal
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conclusions will be the same that the parties contemplated,

and it is in any event desirable that the opportunity for con-

troversy be removed by express stipulation.

76. Of the scope of articles. It is not, however, usu-

ally feasible, by even the most carefully-drawn articles, to

provide beforehand for every possible contingency, or to de-

fine all the rights, duties or liabilities of the partners. Much

must of necessity be understood ; custom or usage may be

tacitly recognized; and conduct or practice may add to or

modify that which is expressed. It may thus happen that,

in a given case, the body of law or rules which are to govern

the relations of the partners as between themselves is to be

gathered from a variety of sources. As was said in one case : l

" The duties and obligations arising from the relation be-

tween the parties are regulated by the express contract

l Smith v. Jeyes, 4 Beavan (Eng. Ch.), 505.

59

§ 75. Of the necessity of articles.- As has been stated,
it is desirable, but not usually indispensable, to have written evidence of the agreement between the parties as to the
creation, continuance, terms and conditions of their partnership. The formal written instruments prepared in such cases
are spoken of as the part!liership articles. As between themselves, it is, in general, possible for the parties to fix their
rights, duties and liabilities, as well as the circumstances of
the conµnencement, continuance and termination of the partnership, by their agreement; and though, in the absence of
such an agreement, the law will usually determine these matters for them, it is not by any means certain that the legal
conclusions will be the same that the parties contemplated,
and it is in any event desirable that the opportunity for controversy be removed by express stipulation.
§ 76. Of the scope of articles.- It is not, however, usually feasible, by even the most carefully-drawn articles, to
provide beforehand for every possible contingency, or to define all the rights, duties or liabilities of the partners. Much
must of necessity be understood; custom or usage may be
tacitly recognized; and conduct or practice may add to or
modify that w:hich is expressed. It may thus happen that,
in a given case, the body of law or rules which are to govern
the relations of the partner.s as between themselves is to be
gathered from a variety of sources. .A.s was said in one case:_1
"The duties and obligations arising from the relation between the parties are regulated by the express contract
l

Smith v. Jeyes, 4 Beavan (Eng. Ch.), 505.
59
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SOME rNCTDEJSTS OF PABTNEESHIP. [ 7&.

while the other would retard or defeat that general purpose

BOMB INCIDENTS OM' PARTNERSHIP.

[§

7S~

or object, the former construction is to be preferred; so if

powers claimed would, by their exercise, advance the general

object, their existence will be more readily inferred than if

they are obstructive to it. In the same line are the other

rules of construction, that powers conferred are to be

deemed to have been so conferred with a view to the benefit

of all concerned, and hence that an exercise of it for the

benefit of one to the detriment of the others was not really

intended, though the words used might, upon their face,

bear such a construction ; and that any provision, however

worded, is, if possible, to be so construed as to prevent one

partner from defrauding another in reliance upon its letter,

but in violation of its spirit. 1

78. Of waiving or enlarging express provisions by

conduct. Any written stipulation, however express, is

capable of being modified, superseded or abandoned by the

consent of all of the partners; and this consent may be
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shown not only by express words, but by conduct or the

established practice of the parties. But the unanimous con-

sent of all is necessary, for a portion cannot alter, modify or

enlarge the contract of all.

In an English case J it was said by Lord Eldon : " In ordi-

1 See Blissett v. Daniel (1853), 10 only be evidenced by writing, but

while the other would retard or defeat that general purposeor object, the former construction is to be preferred; so ff
powers claimed would, by their exercise, advance the general
object, their existence will be more readily inferred than ff
they are obstructive to it. In the same line are the other·
rules of construction, that powers conferred · are to be·
deemed to have been so conferred with a view to the Qenefit
of all concerned, and hence that an exercise of it for the·
benefit of one to the detriment of the others was not really
.intended, though the words used might, upon their face,_
bear such a construction; and that any provision, however·
worded, is, if possible, to be so construed as to prevent onepartner from defrauding another in reliance upon its letter,
but in violation of its spirit.1

Hare (Eng. Ch.), 493; Pettyt v. also by the conduct of the parties

Janeson (1819), 6 Maddock (Eng. in relation to the agreement and

Ch.), 146. to their mode of conducting their

2 Const v. Harris (1834), 1 Tur. & business: when, therefore, there is

Rus. 496. So in England v. Curling a variation and alteration of the

(1844), 8 Beavan, 129, it was said terms of a partnership, it does not

by Lord Langdale: " With respect follow that there was not a binding

to a partnership agreement, it is to agreement at first. Partners, if

be observed that, all parties being they please, may, in the course of

competent to act as they please, the partnership, daily come to a

they may put an end to or vary new arrangement for the purpose

it at any moment; a partnership of having some addition or altera-

agreement is therefore open to tion in the terms on which they

variation from day to day, and the carry on business, provided those

terms of such variations may not additions or alterations be made

61

§ 78. Of waiving or enlarging expre~s provisions by
conduct.- Any written stipulation, however express, is.
capable of being modified, superseded or abandoned by the·
consent of all of the partners; and this consent may be
shown not only by express words, but by conduct or the
established practice of the parties. But the unaniJilOU~ consent of all is necessary, for a portion cannot alter, modify orenlarge the contract of all.
In ~n English case% it was said by Lord Eldon: . ,,, In ordi1 See Blissett v. Daniel (1853), 10 only be evidenced by writing, but
Hare (Eng. (.,"'h.), 493; Pettyt v. also by the conduct of the parties
Janeson (1819), 6 Maddock (Eng. in relation to the agreement and
Ch.), 146.
to t heir mode of conducting their
l Const v. Harris (1824), 1 Tur. & business: when, therefore, there is .
Rus. 496. So in England v. Curling a variation and alteration of the
(1844), 8 Beavan, 129, it was said . terms of a partnership, it does not
by Lord Langdale: "With respect follow that there was not a binding
t6 a partnership agreement, it is to agreement at first. ~artners, if
be observed that, all parties being they please, may, in the course of ·
oompetent to act as they please, the partnership, daily come to a
they may put an end to or vary new arrangement for the purpose
it at any moment;. a partnership of having some addition or alteraagreement is therefore open to tion in the terms on which they
variation from day to day, and the carry on business, provided thoseterms of such variations may not additions or alterations be ma~
61

79, 80.] LAW OF PABTNKESHIP.

§§ 79, 80.]

LAW OF PARTNERSHIP.

nary partnerships nothing is more clear than this: that, &\

though partners enter into a written agreement, stating the

terms upon which the joint concern is to be carried on, yet

if there be a long course of dealing, or a course of dealing

not long, but still so long as to demonstrate that they have

all agreed to change the terms of the original written agree-

ment, they may be held to have changed those terms by

conduct. For instance, if in a common partnership the par-

ties agree that no one of them shall draw or accept bills of

exchange in his own name without the concurrence of the

others, yet, if they afterwards slide into a habit of permit-

ting one of them to draw or accept bills without the con-

currence of the others, this court will hold that they have

varied the terms of the original agreement in that respect."

79. Of continuing partnership under former articles.

When a partnership has existed under articles providing for

a definite term, and upon the expiration of that term the

partnership is continued without any new agreement, the
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original articles will continue to regulate the rights and ob-

ligations of the partners, though the continuing partnership

will usually be deemed to be at will merely and not renewed

for a similar term. The original articles may also survive

changes in the persons comprising the firm, and be continued

by their adoption by the new firm. 1

80. Of the usual clauses in partnership articles.

The subjects most commonly covered by the partnership ar-

ticles are : (1) the nature, name and place of the business ;

(2) the commencement and duration of the partnership;

(3) the capital and property of the firm ; (4) the share of

with the unanimous concurrence l See Metcalfe v. Bradshaw (1893),

of all the partners." See, also, Scud- 145 III 124, 33 N. E. Rep. 1116, 36

der v.Ames (1886), 89 Ma 496; Gam- Am. St. Rep. 478; United States

inon v. Huse (1881), 100 111. 234; Bank v. Binney (1828), 5 Mason (U.

Gage v. Parrnlee (1877), 87 III 829; S. C. C.), 176; Boardman v. Close

Thrall v. Seward (1865), 87 Vt. 573; (1876), 44 Iowa, 438; Sangston v.

Gregg v. Hord (1889), 129 III 613, Hack (1879), 52 Md. 173.

23 N. E. Rep. 528.
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nary partnerships nothing is more clear than this: that, ~
though partners enter into a written agreement, stating the
terms upon which the joint concern is to be carried on, yet
if there be a long course of dealing, or a course of dealing
not long, but still so long as to demonstrate that they have
all agreed to change the terms of the original written agreemen t, they may be held to have changed those terms by
conduct. For instance, if in a common partnership the parties agree that no one of them shall draw or accept bills of
exchange in his own name without the concurrence of the
others, yet, if they afterwards slide into a habit of permitting one of them to draw or accept bills without the concurrence of the others, this court will hold that they have
varied the terms of the original agreement in that respect."
§ 79. Of continuing partnership under former articles.
When a partnership has existed under articles providing for
a definite term, and upon the expiration of that term the
partnership is continued without any new agreement, the
original articles will continue to regulate the rights and obligations of the partners, though the continuing partnership
will usually be deemed to be at will mer~ly and not renewed
for a similar term. The original articles may also survive
changes in the persons comprising the firm, and be continued
by their adoption by the new firm.1
§ 80. Of the usual clauses in partnership articles.The subjects most commonly covered by the partnership articles are: (1) the nature, name and place of the business;
(2) the commencement and duration of the partnership;
(3) the capital and property of the firm; (4) the share of
with the unanimous concurrence
of all the partners." See, also, Scudder v. Ames(1886), 89Mo.496; Garnmon v. Huse (1881), 100 UL 234;
Gage v. Parmlee (1877), 87 IlL 329;
Thrall v. Seward (1865), 37 Vt. 573;
Gregg v. Hord (1889), 129 IlL 613,
22 N. E. Rep. 528.

I See Metcalfe v. Bradshaw (1893),
145 Ill. 124, 33 N. E. Rep. 1116, 36
Am. St. Rep. 478; United States
Bank v. Binney (1828), 5 Mason (U.
s; C. C.), 176; Boardman v. Close
· (1876), 44 Iowa, 428; Sangston v.
Hack (1879), 52 Md. 173.
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SOlCB INOIDBNTB OF P ABTNBRSHIP.

SOME INCIDENTS OF PAJBTNEJB8HIP. [ 81, 82.

[§§ 81, 82.

each in the profits and losses; (5) the conduct and powers

of the partners ; and (6) the dissolution and winding up of

the firm. Many other subjects are introduced in special

cases. A form of articles which may prove to be suggestive

is printed in an appendix.

81. Of the enforcement of the provisions. It is cus-

tomary to include provisions for arbitration in case of dis-

putes, and for fixing the value of shares by that method in

case of the retirement of a partner. Provisions are also fre-

ea.ch in the profits and losses; (5) the conduct ·and powers
of the partners; and (6) the dissolution and winding up of
the firm. Many other subjects are introduced in special
case&. A form of articles which may prove to be suggestive
is printed in an appendix.

quently inserted for making offers to buy or sell in case of

dissolution ; for giving indemnity against debts to the retir-

ing partner; for taking in new partners; for permitting the

representatives of a deceased partner to be admitted ; for

expelling a partner; and the like. Many of these provisions

can have only a negative effect, for it is well settled that

agreements to become partners, agreements to continue a

partnership for a definite time, agreements to submit dis-

puted matters to arbitration, and agreements to admit new
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partners, will not be specifically enforced by the courts, but

the parties will be left to such remedy as they may find, if

any, in an action for the breach of the agreement. The exe-

cution of formal instruments clearly provided for may be

specifically enforced, including even the execution of park

nership articles, where that is necessary to confer upon one

party a right to which he is entitled, even though the part-

nership thereby created may be immediately dissolved. 1

II. OF THE FIBM NAME.

82. Of the need of a firm name. A firm name is a

customary but not a necessary incident of a partnership. As

has been seen, the partnership is not, in legal contempla

See England v. Curling (1844), 118 Mass. 279, 19 Am. Rep. 459;

8 Beavan (Eng. Ch.), 129; Buck v. Tobey v. Bristol County, 3 Story

Smith (1874), 29 Mich. 166, 18 Am. (U. S. C. Ct), 819.

Rep. 84; Somerby v. Buntin (1875),

63

§ 81. Of the enforcement of the provisions.- It is customary to include provisions for arbitration in case of disputes, and for fixing the Yalue of shares by that method . in
case of the retirement of a partner. Provisions are also frequently inserted for making offers to buy or sell in case of
dissolution; for giving indemnity against debts to the retiring partner; for taking in new partners; for permitting the
representatives of a deceased partner to be admitted; for
expelling a partner; and the like. Many of these provisions
can have only a negative effect, for it is well settled that
agreements to become partners, agreements to continue a
partnership for a definite time, agreements to submit disputed . matters to arbitration, and agreements to admit new
partners, will not be specifically enforced by the courts, but
the parties will be left to such remedy as they may find, if
any, in an action for the breach of the agreement. The execution of formal instruments clearly provided for may be
· specifically enforced, including even the execution of partnership articles, where that is necessary to confer upon one
party a right to which he is entitled, even though the partnership thereby created may be immediately dissolved.1

II. OF

THE FIRM

NAME.

§ 82. Of the need of a firm name.- A firm name is a
customary but not a necessary incident of a partnership. As
has been seen, the partnership is not, in legal contempla·
England v. Curling (1844), 118 Mass. 279, 19 Am. Rep. 459 ;
8 Beavan (Eng. Ch.), 129; Buck v. Tobey v. Bristol County, S Story
Smith (1874), 29 Mich. 166, 18 Am. (U.S. C. Ct.), 819.
Rep. 84:; Somerby v. Buntin (1875),
1 See

63

83.] LAW OF PABTNEBSHIP.

§ 83.]

LAW 07 P .A.RT.NERSHIP.

tion, a distinct and separate entity, but merely a collection

of individuals with whom, for most purposes, the law deals

as such. A firm name, therefore, is not indispensable, 1 but

it is a matter of convenience in identifying and ascertaining

the individuals interested ; and when a firm name has been

adopted, it ought always to be used in the partnership trans-

actions.

83. What name may be adopted. In some states, as

n New York, statutes have been enacted forbidding the use

of the name of a person not actually interested in the firm,

or the use of the term " & Co." unless it represents an actual

partner. 2 But where no statute prevents, the firm may

tion, a distinct a.n:d separate .entity, but merely a.· collection
of individuals with whom, for most purposes, the law deals
as such. A firm name, therefore, is not indispensable,1 but
it is a matter of convenience in identifying_ and ascertaining
the individuals interested; and when a firm name has been
adopted, it ought always to be used in th~ partnership transactions.

adopt any name it chooses, so long as it does not interfere

with the rights of others. It may thus use the name of a

stranger, of a single partner or of a portion of the partners,

or it may adopt a wholly fictitious name. It may also ac-

quire a name by usage, even though it has another fixed by

the agreement of the partners. And though it may have a
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regular firm name, it may be bound by the use, in a single

transaction, of some other name. 1 It may change or add to

1 See Meriden Nat Bank v. Gal- or a corporation, see Birmingham

laudet (1890), 120 N. Y. 298, 24 N. E. Loan Co. v. First Nat. Bank (1893),

Rep. 994 100 Ala. 249, 46 Am. St. Rep. 45;

2 As to the use of the term "& Clark v. Jones, 87 Ala. 474; Sey-

Co.," when forbidden by statute, mour v. Harrow Co., 81 Ala. 250.

see Gay v. Seibold (1884), 97 N. Y. s An obligation under seal exe-

472, 49 Am. Rep. 533; Sparrow v. cuted by all the members of a firm,

Kohn (1885), 109 Pa. St. 359, 58 Am. in and for its business and for its

Rep. 726; Wood v. Railroad Co. benefit, binds the firm although

(1878), 72 N. Y. 196, 28 Am. Rep. the firm name is not mentioned,

125; Zimmerman v. Erhard (1880), and although it appears upon its

83 N. Y. 74, 38 Am. Rep. 396. Where face to be simply the obligation of

no such statute exists, the use of the partners contracted in their in-

" & Co." raises no necessary pre- dividual names. Berkshire Woolen

§ 83. What name may be adopted.-In some states, as
n New York, statutes have been enacted forbidding the use
of the name of a person not actually interested in the firm,
or the use of the term " & Co." unless it represents an actual
partner.2 But where no statute prevents, the firm may
adopt any name it chooses, so long ~s it ·does not interfere
with the rights of others. It may thus use the name of a
stranger, of a single partner or of a portion of the partners,
or it may adopt a wholly fictitious name. .. It may also acquire a name by usage, even though it has another fixed by
the agreement of the partners. And though it may have a
regular firm name, it may be bound by the use, in a. single
transaction, of some other name.1 It may change or add to

sumption that it represents a part- Co. v. Juillard (1879), 75 N. Y. 535,

ner. Robinson v, Magarity, 28 I1L 31 Am. Rep. 489. A firm is bound

423; Brennan v. Pardridge, 67 Mich, by an acceptance in an agent's

449. As to whether the firm name name which it has adopted as a

is such as to import a partnership firm name by an agreement of the

84

1 See Meriden Nat. Bank v. Gallaudet (1890), 120 N. Y. 298, 24 N. E.
Rep. 994.
2 As to the use of the term " &
Co.," when forbidden by statute,.
see Gay v. Seibold (1884), 97 N. Y.
472, 49 Am. Rep. 533; Spa~ow v.
Kohn (1885), 109 Pa. St. 359, 58 Am.
Rep. 726; Wood v. Railroad Co.
(1878), 72 N. Y. 196, 28 Am. Rep.
125; Zimmerman v. Erhard (1880),
83 N. Y. 74, 38 Am. Rep. 396. Where
no such statute exists, the use of
" & Co." raises no necessary presumption that it represents a partner. Robinson v, Magarity, 28 IIL
'23; Brennan v. Pardridge, 67 Mich.
'49. As to whether the firm name
1s such aa to .import a partnership

or a corporation, see Birmingham
Loan Co. v. First Nat. Bank (1893),
100 Ala. 249, 46 Am. St. Rep. 45;
Clark v. Jones, 87 Ala. 474; Seymour v. Harrow Co., 81 Ala. 250.
s An obligation under seal ex~
cuted by all the members of a firm,
in and for its business and for its
benefit, binds the ·firm although
the firm name is not mentioned,
and although it appears upon its
face to be simply the obligation of
the partners contracted in their individual names. Berkshire Woolen
Co. v. Juillard (1879), 75 N. Y. 535,
31 Am. Rep. 48~. A firm is bound·
by an acceptance in an agent's
name which it has adopted as a
firm name by an agreement ·of the
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BOMB XNOroBNTS OF PABTNEBSHTP. [ 84.

its name at any time. It may acquire rights in its firm

!Olm INOIDENTS OY F ARTNERBBIP.

[§ 84.

name and transfer them in the individual names of the part-

ners, and vice versa. Whatever the name used, it may be

shown by parol evidence who the persons were who were

represented by it.

84> What may be done in the firm name. As a gen-

eral rule, all simple contracts, written or unwritten, nego-

tiable or non-negotiable, whether creating rights or imposing

obligations, may be made in the firm name, 1 and, as will be

seen, 2 one partner has usually implied authority to bind the

its name at any time. It may acquire rights in its firm
name and transfer them in the individual names of the partners, and vice versa. Whatever the name used, it may be
shown by parol evidence who the persons were who .were
represented by it.

firm by contracts made in its name for partnership purposes.

But one partner has no implied authority to bind the firm

by an instrument under seal, and, in general, conveyances of

real estate cannot be made either by or to the firm in the

firm name. Such conveyances will, however, usually oper-

ate to convey an equitable interest which may be enforced

in a court of chancery; and where a conveyance of real es-

tate is made to a firm in the name of the firm which con-
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tains the full name of one or more of the partners, a legal

title will generally be held to vest in those partners whose

names appear, and equity will charge them as trustees for

all. 1

partners to do business under the taken in the firm name. Hendren

name of such agent, where it does v. Wing (1895), 60 Ark. 561, 31 S. W.

not appear that the agent was Rep. 149. As to real estate mort-

doing business also on his own ao gage, see Woodward v. McAdam

count; but if that fact appears, it (1894), 101 CaL 438.

must be shown that he accepted * See post, 164

the bill on account of the partner- * A deed to John Smith & Co. op-

ship in order to bind it. Bank of erates to vest the entire legal title

Rochester v. Monteath (1845), 1 in John Smith alone. Winter v.

Denio (N. Y.) 403, 43 Am. Dec. 681. ,Stock, 29 CaL 407, 89 Am. Dec. 57;

See, also, Le Roy v. Johnson, 2 Horeau v. Saffarans, 8 Sneed

Peters (U. S.), 186; Ripley v. Colby (Term.), 595, 67 Am. Dec. 582. A

(1851), 23 N. H. 438; Getchell v. mortgage of real estate given to

Foster, 106 Mass. 43; Uhler v. "Farnham & Love joy, of the

Browning, 28 N. J. L. 79; Barcroft county of Hennepin, state of Min-

v. Haworth, 29 Iowa, 462. nesota," is legally sufficient as a

§ 84. What may be done in the firm name.- As a general rule, all simple contracts, written or un'written, negotiable or non-negotiable, whether creating rights or imposing
obligations, may be made in the firm name,1 and, as will be
seen,2 one partner ·has usually implied authority to bind the
firm by contracts made in its name for partnership purposes.
But one partner has no implied authority to bind the firm ·
by an instrument under seal, and, in general, conveyances of
real estate cannot be made either by or to the firm in the
firm name. Such conveyances will, however, usually operate to convey an equitable interest which may be enforced
jn a court of chancery; and where a conveyance of real estate' is m~de to a firm in the name of the firm which contains the full name of one or more of- the partners, a legal
title will generally be held to vest in those partners whose
names appear, and equity will charge them as trustees for
all.•

1 A chattel mortgage may be mortgage to S. W. Farnham and
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partners to do business under the taken in the finn name. Hendren
name of such agent, where it does v. Wing (1895), 60 Ark. 561, 31 S. W.
not appear that the agent was Rep. 149. As to real estate mortdoing business also on his own ao- gage, see Woodward v. McAdam
couht; bu.t jf that fact appears, it (1894); 101 Cal 438.
must be shown that he accepted
2 See post, § 164.
the bill on account of the partner1 A deed to John Smith & Co. opship in order to bind it. Bank of erates to vest the entire le 1 title
Rochester v. Monteath (1845), 1 in John Smith alone. Wmter v.
Denio (N. Y.) 402, 43 Am. Dec. 681.
ock, 29 Cal 407, 89 Am. Dec. 57;
See, also, Le Roy v. J ohna,on, 2
v. SaffaranS, 8 Sneea
:Peters (U.S.), 186; Ripley v. Colby (Tenn.), 595, 67 Am. Dec. 582. A
(1851), 23 N. H. 438; Getchell v. mortgage of real estate given to
Foster, 106 Mass. 42; Uhler v. "Farnham ~ Lovejoy, of the
Browning, 28 N. J. L. 79; Barcroft county of Hennepin, state of Minv. Haworth, 29 Iowa, 4~2.
nesota," is legally sufficient as a
1 A chattel mortgage may be mortgage to S. W. Farnham and
6
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85.] LAW OF PAKTNKKSHIP.

§ 85.]

LAW OF P AB.'fNllliSHIP.

Unless authorized by statute, actions cannot be maintained

either by or against the partnership in the firm name, but

must be brought in the individual names of the partners. 1

85. Of the firm name as property. " The name by

which a firm is known," says Mr. Justice Lindley,* " is not

of itself the property of the firm, and there is nothing at

Unless authorized by statute, actions cannot be maintained
either by or against the partnership in the firm name, but
must be brought in the imlivid uafnam es of the partners.1~

common law to prevent persons from carrying on business

in partnership under any name they please." Notwithstand-

§ 85. Of the firm naine as property.-" The name by

ing this, however, it is clear that the firm name is a thing of

value, which may be made the subject of sale or assignment.

It is also a thing which the law will protect. Thus Mr.

Lindley continues : " One firm is not at liberty to mislead

the public by so using the name of another firm as to pass

off themselves or their goods for that other or for the goods

of that other. Moreover, an established firm can prevent a

company (corporation) from registering under the name of

the firm."

But the rule that one firm cannot adopt the same name as
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another firm is subject to the qualification that a person or

a number of persons, who have not limited their right by

contract, cannot be prevented from using his or their own

name, even though it be that of a former firm in the same

business, 5 provided it is done in good faith and with no at-

tempt to mislead the public as to the identity. 4

J. A. Lovejoy, sho^.-n to have been 72 Ind. 281; Ladiga Saw Mill Co.

the members of a firm engaged in v. Smith, 78 Ala. 108.

business in that county under that * Lindley on Partnership (EwelTs

name. Menage v. Burke (1890), 43 2d Am, ed.), p. 114.

Minn. 211, 19 Am. St. Rep. 235. See, * See Williams v. Farrand (1891),

also, Townshend v. Goodfellow 88 Mich. 473, 50 N. W. Rep. 446, 14

(1889), 40 Minn. 812, 12 Am. St. L. R. A. 161; Russia Cement Co. v.

Rep. 736; Kelley v. Bourne, 15 Le Page (1888), 147 Mass. 206, 17 N.

Ore, 476. To same effect in case E. Rep. 304, 9 Am. St. Rep. 685;

of deed: Sherry v. Gilmore, 58 Wis. Meneely v. Meneely (1875), 62 N. Y.

324; Cole v. Mette, 65 Ark. 504, 427, 20 Am. , Rep. 489; Rogers v.

Thus, see Whitman v. Keith, 18 Rogers (1885), 53 Conn. 121, 55 Am.

Ohio St. 134; Fitzgerald v. Grim- Rep. 78.

mell, 64 Iowa, 261; Love v. Blair, Where such an attempt appear*
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which a firm is known," says Mr. Justice Lindley,2 "is not
of itself the property of the firm, and there is nothing at
common law to prevent persons from carrying on business
in partnership under any name they please." N otwithstanding this, however, it is clear that the firm name is a thing of
value, which may be made the subject of sale or assignment.
It is also a thing which the law will protect. ·Thus Mr.
Iindley continues: " One firm is not at liberty to mislead
the public by so using the name of another firm as to pass
off themselves or their goods for that other.or for the goods
of that other. Moreover, an established· firm can prevent a
company (corporation) from registering under the name of
the firm."
·
But the rule that one firm cannot adopt the same name as
another firm is subject to the qualification that a person or
a number of persons, who have not limited their right by
contract, cannot be prevented from using his or their own
name, even though it be that of a former firm in the same
business,3 provided it is done in good faith and with no attempt to mislead the public as to the identity.'
J. A. Love joy, sho vn to have been
the membei-s of a firm engaged in
business in that county under that
name. Menage v. Burke (1890), 48
Minn. 211, 19 Am. St. Rep. 235. See,
also, Townshend v. Goodfellow
(1889), 40 Minn. 812, 12 Am. St.
Rep. 736; Kelley v. Bourne, 15
Ore. 476. To same effect in case
of deed: Sherry v. Gilmore, 58 Wis.
324; Cole v. Mette, 6~ Ark. 504.
l Thus, see Whitman v. Keith, 18
Ohio St. 134; Fitzgerald v. Grimmell, 64 Iowa, 261; Love v. Blair,

72 Ind. 281; Ladiga Saw Mill Co.
v. Smith, 78 Ala. 108.
.
2 Lindley on Partnership (Ewell's
2d Am. ed.), p. 114.
'See Williams v. Farrand (1891),
88 Mich. 473, 50 N. W. Rep. 446, 14
L. R. A. 161; Russia. Cement Co. v.
Le Page (1888), 147 Ma:ss. 206, 17 N.
E. Rep. 804, 9 Am. St. Rep. 685;
Meneely v. Meneely (1875), 62 N. Y.
427, 20 Am •. Rep. 489; Rogers v.
Rogers (1885), 58 Conn. 121, M Ant.
Rep. 78.
'Where such an attempt appeaN
66
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SOME INCIDENTS OF PARTNERSHIP. [ 86.

86. Of the right to the firm name upon dissolution.

!OME INOIDENTS OJ!' PARTNERSHIP.

[§ 86.

The firm name, as has been seen, may be one of two kinds,

it may be a fictitious name, like " The Ann Arbor Hardware

Co.," or it may be a purely personal one, made up of the in-

dividual names of the partners, like " Smith & Jones; " and

some difference in legal consequences follows the distinction:

1. Upon the dissolution of the partnership by mere lapse

of time or otherwise, neither partner buying out the other,

either would have the right to go into business for himself

and adopt the old firm name if it was a fictitious one and

could be used without leading the public to believe that the

old firm still continued ; but neither would have the right

to use the old firm name including the individual names of

any partner who did not continue with him, nor to announce

himself "successor to" the old firm, though either might

designate himself as "formerly of" the old firm; but he

must do nothing to deceive the public, as by putting his own

name and the " formerly of " in very small letters, and the
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old firm name in very large letters. 1

2. Upon the dissolution of a partnership by death, it has

been held that the survivor has the right to continue the use of

the old name, whether fictitious or personal ; J but the true

rule seems to be that the name, if of value, is a partnership

asset, and must be dealt with as such. 1

3. If one partner buys out the other for the purpose of

continuing the business, but nothing is expressly agreed upon

in reference to the name, the sale by one of all his interest

in the business, and a fortiori if the good-will be expressly

included, gives to the continuing partner the exclusive right

to continue the use of the old firm name if it be a fictitious

the use may be enjoined. Bininger 4 Abb. Pr. (N. Y.) 394; Holbrook v.

v. Clark (1870), 60 Barb. (N. Y.) 113. Nesbitt (1895), 163 Masa 120, 39 N.

^ee Hookham v. Pottage (1872), E. Rep. 794.

L. R. 8 Ch. App. 91 ; Smith v. 2 See Lewis v. Langdon, 7 Simons

Cooper (1877), 5 Abb. New Cas. (Eng. Ch.), 421.

(N. Y.) 274; Morgan v. Schuyler * See Fenn v. Bolles, 7 Abb. Pr.

(1880), 79 N. Y. 490. 35 Am. Rep. (N. Y.) 421.

543; Peterson v. Humphrey (1857),
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§ 86. Of the right to the firm name upon dissolution.The firm name, as has been seen, may be one of two kinds,it may be a fictitious name, like "The Ann Arbor Hard war~
Co.," or it may be a purely personal one, made up of the individual na:rp.es of the p~rtners, like " Smith & Jones; " and
some difference in legal consequences follows the distinction:
1. Upon the dissolution of the partnership by mere lapse
of time or otherwise, neither partner buying out the other,
either would have the right to go into business for himself
and adopt the oltl firm name if it was a fictitious one and
could be used without leading the public to believe that the
old firm still continued; but neither would have the right
to use the old firm name including the individual names of
any partner who did not continue with him, nor to announce
himself "suocess01' to" the old firm, though either might
designate himself as "/0 rmerly ()f" the old firm; but he
must do nothing to deceive the public, as by putting his own
name and the "formerly of" in very small letters, and the
old fi~m name in very large letters. 1 ·
2. Upon t.J:i.e dissolution of a partnership by death, it has
been held that the survivor has the right to cont~nue the use of
the old name, whether fictitious or personal; 2 but the true
rule seems to be that the name, if of value, is a partnership
3.8set, and must be dealt with as such.1_
3. If one partner buys out the other for the purpose of
continuing the business, but nothing is expressly agreed upon
in reference to the name, the sale by one of all his interest
in the business, and a fortiori if the good-will be expressly
included, gives to the continuing partner the exclusive right
to continue the use of the old firm name if it be a fictitious
1

the use may be enjoined. Bininger
v. Clark (1870), 60 Barb. (N. Y.) 113.
I_See Hookham v. Pottage (1872),
L. R. 8 Ch. App. 91; Smith v.
Cooper (1877), 5 Abb. New Cas.
(N. Y.) 274; Morgan v. Schuyler
(1880), 79 N. Y. 490. 35 Ain. Rep.
543; Peterson v. Humphrey (1857),

4 Abb. Pr. (N. Y.) 394; Holbrook v.
Nesbitt (1895), 163 Mass. 120, 39 N.
E. Rep. 794.
2 See Lewis v. Langdon, 7 Simons
(Eng. Ch.), 421.
1 See Fenn v. Bolles, 7 Abh Pr.
(N. Y.) 421.
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87.]

§ 87.]

LAW OF P ..A.RTNERSHIP.

LAW OF PAKTNEBSHIP.

one, but not if it be a purely personal one containing the

name of the retiring partner, except where the personal

name has been made a trade-mark of the business. The re-

tiring partner may go into business in his own name, but

he must not use even his own name in such a manner as to

mislead the public into believing that he is the old firm. 1

4. The retiring partner may, however, by express agree-

ment invest the continuing partner with the right to con-

tinue the former firm name, though it is a purely pe'rsonal

one; and the retiring partner may, in the same manner,

limit his own right to resume business or to use or permit

to be used his own name in connection with a new business

to compete with the old. 1

III. OF THE GOOD-WILL.

87. What is meant by the good-will. What is known

as the " good-will " of the business may properly be consid-

ered in connection with the name. The good-will is regarded
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as a valuable incident of the business, and may be sold or

transferred as such. Precisely what it is the courts have

found it difficult to define. "The term good-will," says

one, but not if it be a purely personal one containing the
name of the retiring partner, except where the personal
name has been made a trade-mark of the business. The r&tiring partner may go into business in his own name, but
he must not use even his own name in such a manner as to
mislead the public into believing that he is the old firm. 1
4:. The retiring partner may, however, by express agre&ment invest the continuing partner with the right to continue the former firm name, though it is a purely personal
one; and the retiring partner may, in the same manner,
limit his own right to resume business or to use or permit
to be used his own name in connection with a new business
to compete with the old.2

i See Williams v. Farrand (1891),

88 Mich. 473, 50 N. W. Rep. 446, 14

L. R. A. 161 ; Vonderbank v. Schmidt

(1892), 44 La. Ann. 264, 10 So. Rep.

III. OF

THE

Goon-WILL.

616, 32 Am. St. Rep. 836, 15 L. R. A.

462 and note; Brass and Iron Works

Co. v. Payne (1893), 50 Ohio St. 115,

19 L. R A. 82; Myers v. Kalamazoo

Buggy Co. (1884), 54 Mich. 215, 19

N. W. Rep. 961, 20 id. 545, 52 Am.

Rep. 811; Snyder Manufacturing

Co. v. Snyder (1896), Ohio St.

, 43 N. E. Rep. 325. As to the

use of individual names as trade-

marks, see Fish Bros. Wagon Co. v.

§ 87. What is meant by the good-will.-What is known
as t.he "good-will" of the business may properly be considered in connection with the name. The good-will is regarded
as a valuable incident of the business, and may be sold or
transferred as such. Precisely what it is the courts have
found it difficult to define. "The term good-will," says

Fish (1892), 82 Wis. 546, 52 N. W. Rep.

545, 33 Am. St. Rep. 72, 16 L. R. A.

453; Marshall v. Pinkham (1881), 52

Wis. 585, 9 N. W. Rep. 615, 38 Am.

Rep. 756; Russia Cement Co. v. Le

Page (1888), 147 Mass. 206, 17 N. E.

Rep. 304, 9 Am. St. Rep. 685; Shaver

v. Shaver (1880), 54 Iowa, 208, 37

Am. Rep. 194, 6 N. W. Rep. 188.

2 See Grow v. Seligman (1882), 47

Mich. 607, 41 Am. Rep. 737; Frazer

v. Frazer Lubricator Co. (1887), 121

IlL 147, 13 N. E. Rep. 639, 2 Am. St.

Rep. 73; Symonds v. Jones (1890),

82 Me. 302, 19 AtL Rep. 820, 17 Am.

St. Rep. 485, 8 L, R. A. 570; Le Page

Co. v. Russia Cement Co. (1892), 51

Fed. Rep. 941, 17 L. R. A. 354, 5 U. &

App. 112.
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1 See Williams v. Farrand (1891),
88 Mich. 473, 50 N. W. Rep. 446, 14
L.R..A.161;Vonderbankv.Schmidt
(1892), 44 La. Ann. 264, 10 S~ Rep.
616, 32 Am. St. Rep. 336, 15 L. R. A.
462 and note; Brass and Iron Works
Co. v. Payne (1893), 50 Ohio St. 115,
19 L. R. A. 82; Myers v. Kalamazoo
Buggy Co. (1884), 54 ?4ich. 215, 19
N. W. Rep. 961, 20 id. 545, 52 Am.
Rep. 811; Snyder Manufacturing
Co. v. Snyder (1896), - Ohio St.
- , 43 N. E. Rep. 325. As to the
use of individual names as trademarks, see Fish Bros. Wagon Co. v.
Fish (1892),82 Wis. 546, 52 N.W. Rep.
64.5, 33 Am. St. Rep. 72, 16 L. R. A.

453; Marshall v. Pinkham (1881), 52'
Wis. 585, 9 N. W. Rep. 615, 38 Am.
Rep. 756; Russia Cement Co. v. L&
Page (1888), 147 Mass. 206, 17 N. E.
Rep. 304, 9 Am. St. Rep. 685; Shaver
v. Shaver (1880), 54 Iowa., 208, 87
Am. Rep. 194, 6 N. W. Rep. 188.
2 See Grow v. Seligman (1882), 47
Mich. 607, 41 Am. Rep. 737; Frazer
v. Frazer Lubricator Co. (1887), 121
Ill 147, 18 N. E. Rep. 639, 2 Am. St.
Rep. 73; Symonds v. Jones (1890),
82 Me. 302, 19 Atl Rep. 820, 17 Am.
St. Rep. 485, 8 L. R. A. 570; Le Page
Co. v. Russia Cement Co. (1892), CU
Fed. Rep. 941, 17 L. R. A. 854, GU. S.
App. 112.
68
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80MB INCIDENTS OF PABTNEESHIP. [ 87.

SOME INOIDENTS OF PARTNERSHIP.

Mr. Justice Lindley, 1 " can hardly be said to have any pre-

[§

87~

cise signification. It is generally used to denote the benefit

arising from connection and reputation ; and its value is what

can be got for the chance of being able to keep that connec-

tion and improve it." Mr. Justice Story 2 describes it as the

benefit or advantage " which is acquired by an establishment

beyond the mere value of the capital, stock, funds or property

employed therein, in consequence of the general public pat-

ronage and encouragement which it receives from constant

or habitual customers on account of its local position, or

common celebrity, or reputation for skill or affluence, or

punctuality, or from other accidental circumstances or neces-

sities, or even from ancient partialities or prejudices." Lord

Eldon * declared that " the good-will of a trade is nothing

more than the probability that the old customers will resort

to the old place;" and this is approved by Mr. Parsons, 4

who says : " It is a hope or expectation, which may be rea-

sonable and strong, and may rest upon a state of things that
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has grown up through a long period and been promoted by

large expenditures of money. And it may be worth all the

money it has cost, and a great deal more; but it is, after all,

nothing more than a hope, grounded upon a probability."

The term " good-will," however, as is pointed out in a late

case* in Nebraska, is often used in three different senses:

1. That above indicated; 2. Where it is connected with or

includes a trade-mark or trade-name ; 6 and 3. Where it is

coupled with an express agreement not to compete with the

business with which it is connected. The first is the true

use, and it is in that sense that the term is here used.

1 1 Lindley on Partnership (Ew- 4 Parsons on Partnership (4th ed.),

ell's 2d Am. ed.), 439. 181.

1 Story on Partnership, 99. Lobeck v. Hardware Co. (1893),

In Cruttwell v. Lye, 17 Ves. 335, 87 Neb. 158, 55 N. W. Rep. 650, 23

346. Many later cases, however, L. R. A. 795.

regard this definition as too nar- 6 As an illustration of this form,

row. See Trego v. Hunt (1896), the court cited Smith v. Walker

Ap. Cas. 7. (1885), 57 Mich. 456, 22 N. W. Rep.
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Mr. Justice Lindley,1 "can hardly be said to have any precise signification. It is generally used to denote the benefit
arising from connection and reputation; and its value is what
can be got for the chance of being able to keep that connec-·
tion and improve it." Mr. Justice Story 2 descriqes it as the
benefit or advantage "which is acquired by an establishment
beyond the mere value of the capital, stock, funds or property
employed therein, in consequence of the general publfo patronage and encouragement which it receives from constant
or habitual customers on account of its local position, or
common celebrity, or rep~tation for skill or affluence, or
punctuality, or from other accidental circumstances or necessities, or even from ancient partialities or prejudices." Lord
Eldon 1 declared that "the good-will of a trade is nothing
more than the probability that the old customers will resort
to the old place;" and this is approved by Mr. Parsons,4
who says: "It is a hope or expectation, which may be reasonable and strong, and may rest upon a state of things that
has grown up through a long period and been promoted by
large expenditures of money. And it may be worth all the
money it has cost, and a great deal more; but it is, after al~
nothing more than a hope, grounded upon a probability."
The term "good-will," however, as is pointed out in a late
case_• in Nebraska, is often used in three different senses:
1. That above indicated; 2. Where it is connected with or
includes a trade-mark or trade-name; 6 and 3. Where it is
coupled with an express agreement not to compete with the
business with which it is connected. The first is the true
use, and it is in that sense that the term is here used.
11 Lindley on Partnership (Ewell's 2d Am. ed.), 439.
2 Story

on Partnership, § g9.

· a In Cruttwell v.

Ly~

17 Ves. 835,

346. Many later cases, however,
regard this definition as too narrow. See Trego v. Hunt (1896),
Ap. Oas. 7.

'Parsons on Partnership (4th ed.),
§ 181. .
,
I Lobeck v. Hardware Co. (1893),
87 Neb. 158, 55 N. W. Rep. 650, 28
L. R. A. 795.
6 As an illustration of this, form,
the court cited Smith v. Walker
(1885), 57 Mich. 456, 22 N. W. Rep.
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§§ 88, 89.J

LAW OF PARTNEBSHIP.
I

88, 89.] LAW OF PAKTNBESHIP.

88. Good-will as an asset. The good-will is a partner-

ship asset. As a rule, it inheres in the business and not in

the locality, though in the case of hotels, theaters and simi-

lar places the rule is otherwise. 1 It does not attach to the

stock in trade, and does not necessarily pass with a sale of

the stock. It does pass, however, with a sale of the busi-

ness, or of all interest in or assets of the business. 1

89. Disposition of good-will on dissolution. Upon a

voluntary dissolution of the business, the good-will is an

asset and will be sold for the benefit of the partners, if

either partner desires such sale. 8 Upon a dissolution by

§ 88. Good-will as an asset.-The good-will is a partnership asset. As a rule, it inheres in the business and not in
the locality, though in the case of hotels, theaters and similar places the rule is otherwise.1 It does not attach to the
stock in trade, and does not necessarily pass with a sale of
the stock. It does pass, however, with a sale of the business, or of all interest in or assets of the business.2

death, the good-will does not go to the survivor alone, but is

still a firm asset for whose value he must account if he ob-

tains the benefit of it. 4

The sale by one partner of the good-will does not, ofitsdj,

carry the right to the firm name, if it be a personal one in-

cluding the name of the retiring partner, unless it has been

made a trade-mark ; neither does it, of itself and in the ab-
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sence of an agreement not to do so, operate to prevent the

retiring partner from starting a new business in competition

with the old, or even, it has been held, prevent him from

267, 24 id. 830, 26 id. 78& See, also, (1869), 62 Pa. St. 81, 1 Am. Rep. 382,

as to the effect of the sale of busi- Booth v. Jarrett (1876), 52 How. Pr.

ness and good- will where the firm (N. Y.) 169; Woodward v. Lazar

name has been made a trade-mark, (1863), 21 CaL 448, 82 Am. Dec. 75;

Horton Mfg. Co. v. Horton Mfg. Armstrong v. Kleinhaus (1884), 80

Co., 18 Fed. Rep. 816; Snyder Mfg. Ky. 303, 56 Am. Rep. 894

Co. v. Snyder (1896), Ohio St. 2 Hoxie v. Chaney (1887), 143 Mass.

, 43 N. E. Rep. 325. In the for- 592, 58 Am. Rep. 149; Merry v.

mer case the court said: "If one Hoopes (1888), 111 N. Y. 415; Will-

has made of his own name a trade- iams v. Farrand (1891), 88 Mich. 473,

mark, and then transfers to an- 50 N. W. Rep. 446, 14 L. R. A. 161.

other his business, in which his 3 Sheppard v. Boggs (1879), 9 Neb.

name has been so used, the right 257; Snyder Mfg. Co. v. Snyder

§ 89. Disposition of good-will on dissolution.-Upon a.
voluntary dissolution of the business, the good-will is an
asset and will be sold for the benefit of the partners, if
either partner desires such sale.1 Upon a dissolution by
death, the good-will does not go to the survivor alone, but is
still a firm asset for whose value he must account if he obtains the benefit of it.'
The sale by one partner of the good-will does not, of itself,
carry the right to the firm name, if it be a personal one including the name of the retiring partner, unless it has been
made a trade-mark; neither does it, of itself and in the absence of an agr.eemen t not to do so, operate to prevent the
retiring partner from starting a new business in competition
with the old, or even, it has been held, prevent him from

to continue such use of the name (1893), Ohio St. , 43 N. E. Rep.

will doubtless follow the business 325.

as often as it may be transferred." * Smith v. Everett (1859), 27 Beav.

iChittenden v. Witbeck (1883), (Eng. Ch.) 446; Rammelsberg v,

50 Mick 401; Musselman's Appeal Mitchell (1876), 29 Ohio St. 22.
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267, 24 id. 830, 26 id. 783. See, also, (1869), 62 Pa. St. 81, 1 Am. Rep. 882;
as to the effect of the sale of busi- Booth v. Jarrett (1876), 52 How. Pr.
ness and good-will where the firm (N. Y.) 169; Woodward v. Lazar
name has been made a trade-mark, (1863), 21 Cal 448, .82 Am. Dec. 75;
Horton Mfg. Co. v. Horton Mfg. Armstrong v. Kleinhaus (1884), 82
Co., 18 Fed. Rep. 816; Snyder Mfg. Ky. 303, 56 Am. Rep. 894.
2 Hoxie v. Chaney (188~, 143 Mas&
Co. v. Snyder (1896), - Ohio St.
- , 43 N. E. Rep. 325. In the for- 592, 58 Am. Rep. 149; Merry v.
mer case the court said: "If one Hoopes (1888), 111 N. Y. 415; Will·
has made of his own name a trade- iams v. Farrand (1891), 88 Mich. 473,
mark, and then transfers to an- 50 N. W. Rep. 446, 14 L. R. A. 161.
other his business, in which his
3 Sheppard v. Boggs (1879), 9 Neb.
name has been so used, the right 257; Snyder Mfg. Co. v. Snyder
to continue such use of the name (1896),-0hio St.-, 48 N. E. Rep.
will doubtless follow the business 325.
as often as it may be transferred.''
4 Smith v. Everett (1859), 27 Beav.
1 Chittenden v. Witbeck (1883), (Eng. Ch.) 446; Rammelsberg v.
50 Mich. 401; Musselman'~ Appeal Mitchell (1876), 29 Ohio St. 22.
70
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SOME INCIDENTS OF PARTNERSHIP. [

SOMR INCIDENTS OF P .ARTNERSHIP.

[§§ 90-92.

soliciting the trade of the old customers; though it will pre-

vent him from carrying on the new business in such a way

as to make it appear to be the old one. 1

IY. OF THE CAPITAL OF THE FIRM.

90. What constitutes capital. The capital of the firm

is the aggregate of the sums which the partners have agreed

soliciting the trade of the old customers; though it will prevent him from carrying on the new business in such a way
as to make it appear to be the old one.1

to contribute for the transaction of the partnership business.

It differs from the property of the firm, inasmuch as the

capital is a fixed sum, while the amount of property pos-

IV. 011'

THE CAPITAL Oii' THE

Furn.

sessed by the firm may vary from time to time, and be more

or less than the capital. It differs also from advances made

by the partners to the firm, for the latter are in the nature of

loans to the firm, and not contributions to its fixed capital. 1

91. Fixing amount and interests. In the final distri-

bution of assets upon the winding up of the partnership

business, capital is usually to be distributed among the part-

ners in proportion to the capital contributed, and it is there-

fore desirable to have the amount of the capital and the
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shares of each partner definitely fixed, though, where noth-

ing appears to the contrary, it will be presumed that their

shares are equal.

The amount of the capital as originally determined can-

not subsequently be increased or diminished without the

consent of all of the partners.

§ 90. What constitutes capital.-The capital of the firm
is the aggregate of the sums which the partners have agreed
to contribute for the transaction of the partnership business.
It differs from the property of the firm, inasmuch as the
capital is a fixed sum, while the amount of property possessed by the firm may vary from time to time, and be more
or less than the capital. It differs also from advances made
by the partners to the firm, for the latter are in the nature of
loans to the firm, and not contributions to its fixed capital.1

92. What may be received as contributions to capital.

The contributions to the capital need not be in money, but

1 See Knoedler v. Glaenzer (1893), good-will to his partner cannot, be-

55 Fed. Rep. 895, 14 U. S. App. fore the dissolution has taken

336, 20 L. R. A. 733; Vonderbank place, proceed to copy from the

v. Schmidt (1892), 44 La. Ann. 264, firm books the names of the firm

82 Am. St. Rep. 836, 15 L. R. A. customers for the purpose of so-

462; Williams v. Farrand (1891), 88 liciting their custom when the dis-

Mich. 473, 50 N. W. Rep. 446, 14 L. solution is complete. Trego v.

R. A. 161: Vernon v. Hallam (1886), Hunt (1896), Ap. Cas. 7.

84 Ch. Div. 748. A partner, how- 2 1 Lindley on Partnership (Ew-

who has agreed to sell the ell's 2d ed.), 820.

71

§ 91. Fixing amount and interests.- In the final distribution of assets upon the winding up of the partnership
business, ·capital is usually to be distributed among the partners in proportion to the capital contributed, and it is therefore desirable to have the · amount of the capital and the
shares of each partner definitely fixed, though, where nothing appears to the contrary;it will be presumed that their
'
shares are equal.
The amount of the capital as originally determined cannot subsequently ,be increased or diminished without the
consent of all of the partners.
§ 92. What may be received as contributions to capital.
The contributions to the capital need not be in money, but
I See Knoedler v. Glaenzer (1893), good-will to his partner cannot, be55 Fed. Rep. 895, 14 U. S. App. fore the dissolution has taken
336, 20 L. R. A. 733; Vonderbank place, proceed to copy from the
v. Schmidt (1892), 44 La. Ann. 264, firm books the names of the firm
82 Am. St. Rep. 836, 15 L. R. A. customers for the purpose of so.462; Williams v. Farrand (1891), 88 liciting their custom when· the disMich. 478, 50 N. W. Rep. 446, 14 L. solution is complete. Trego T.
R. A. 161: Vernon v. Hallam (1886), Hunt (1896), Ap. Cas. 7.
84 Cb. Div. 748. A partner, how21 Lindley on Partnership (Ew~ver, who has agreed to sell the ell's 2d ed.), 820.
71
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§§ 93, 94.]

LAW 01l' P A.RTNERSHIP.

93, 94.] LAW OF PARTNERSHIP.

may be made in real or personal property, labor, skill, 01

whatever the parties may agree to receive as such. Neither

is it necessary that each partner shall contribute the same

kind of thing, for one may contribute money and another

property and another skill, and the like. The use only of

property may also be contributed, the partner retaining to

himself as an individual the title to it. It is not necessary

that the several contributions shall be equal in amount or

value ; for one may contribute much while another contrib-

utes little.

It does not follow, however, where one contributes money,

and the other skill, experience or labor, that they will ulti-

mately own this money together (though capital is firm

property, and though property bought with it for partner-

ship purposes would be partnership property), or that upon

a termination of the partnership they will share it in com-

mon ; for, as will be seen, upon such a termination each part-

ner is to be repaid his contributions to capital before the
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profits are divided. 1

V. OP THE PROPERTY OF THE FIRM.

1. Of firm Property in General.

93. What may be partnership property. The prop-

erty of the firm may be that originally contributed by the

partners to form the partnership capital, or it may be that

subsequently acquired in partnership dealings. It may be

either real or personal. Unless provided otherwise by the

articles or by statute, there is no limit to the kind or amount

of the property which the firm may possess.

Somewhat different rules apply when the property is real

estate, and these will be made the subject of separate men-

tion.

94. What constitutes partnership property. What

property is partnership property, or when it becomes such,

!See Shea v. Donahue (1885), 15 Whitcomb v. Converse (1875), 119

Lea (Tenn.), 160, 54 Am. Rep. 407; Masa 38, 20 Am. Rep. 31L

72

may be made in real or personal property, labor, skill, 01
whatever the parties may ag ree to receive as such. Neither
is it necessary that each partner shall contribute the same
kind of thing, for one may contribute money and another
property and another skill, and the like. The 'U8e only of
property may also be contributed, the partner retaining to
himself as an individual the title to it. It is not necessary
that the several contributions shall be equal in amount or
value; for one may contribute much while another contributes little.
It does not follow, however, where one contributes money,
and the other skill, experience or labor, that they will ultimately own· this money together (though capital is firm
property, and though property bought with it for partnership purposes would be partnership property), or that upon
a termination of the partnership they will share it in common; for, as will be seen, upon such a termination each partner is to be repaid his contributions to capital before the
profits are divided. 1

v.

OF THE PROPERTY OF THE FIRM.

1. Of Firm Property in General.
§ 93. What may be partnership property.-The property of the firm may be that originally contributed by the
partners to form the partnership capital, or it may be that
subsequently acquired in partnership dealings. It may be
either real or personal. Unless provided otherwise by the
articles or by statute, there is no limit to the kind or amount
of the property which the firm may possess.
Somewhat different rules apply when the property is real
estate, and these will be made the subject of separate mention.

§ 94:. What con:stitutes partnership property.- What
property is partnership property, or when it becomes such,
1 See Shea v. Donahue (1885), 15 Whitcomb v. Converse (1875), 119
Lea (Tenn.), 160, 54 Am. Rep. 407; Mass. 38, 20 Am. Rep. 31L
72
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SOME INCmRNTS OF PABTNEBSHIP. [ 95, 96.

SOME INCIDENTS 01" PARTNERSHIP.

[§§ 95, 96.

is not always easy to determine. " Not only all the goods

and merchandise properly so called," says Mr. Parsons, 1

" but all chattels bought by the partnership, or otherwise

coming to them, as their furniture, books, etc., are partner-

ship property ; and so also all bills of exchange and notes,

or other evidence of debts, and all debts or accounts or bal-

ances, or other claims ; and all shares in companies, or scrip

bought with partnership funds, or otherwise assigned to the

partnership and not transferred to the individual partners

and charged in their accounts, would be regarded as part-

nership property."

95. Same subject Property bought by partner in

his own name. Whether property bought by one partner

in his own name is partnership property depends upon the

circumstances and the intention. One partner may, of course,

buy property for himself; but where he takes title in his own

name to property bought with partnership funds, there is a

strong presumption that it is partnership property, though
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he may show that, by arrangement with his partners, it was

is not always easy to determine.

"Not only all the goods
and merchandise properly so called," says Mr. Parsons,1
"but all cha.t~els bought by the partnership, or otherwise
coming to them, as their furniture, books, etc., are partnership property; and so also all bills of exchange and notes,
or other evidence of debts, and all debts or accounts or balances, or other claiµis; and all shares in companies, or scrip
bought with partnership funds, or otherwise assigned to the .
partnership and not transferred to the individual partners
and charged in their a~_connts, would be regarded as partnership property."

really to be his own ; as, for example, that- the funds were

loaned to him with which to buy the property on his own

account. If, however, he takes title in himself when it was

his duty to take it for the firm, the firm may require him to

transfer to it; and, though he buys in his own name, if he

was really buying for the firm, the firm is liable to the seller.

It is simply the application of the rules of agency, the firm

being the principal, and the partner the agent. 8

96. Same subject Property used by the firm. Not

all property used by the firm is firm property ; for, as has

been seen, the partners' contribution to the firm capital may

be simply the use of property and not its title ; and, during

the continuance of the relation, the firm may acquire, by

Larsons on Partnership, 177. Miss. 615 ;Kruschkev. Stefan (1892),

*See Traphagen v. Burt (1876), 67 83 Wis. 373, 53 N. W. Rep. 679.

N. Y. 30; Davis v. Davis (1882X 60
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§ 95. Same subject-Property bonght by partner in
his own name.-Whether property bought by one partner
in his own name is partnership property depends upon the
circumstances and the intention. One partner may, of course,
buy property for himself; but where he takes title in his own
name to property bought with partnership funds, there is a
strong presumption' that it is partnership property, though
he may show that, by arrangement with his partners, it was
really to be his own; as, for example, that- the funds were
loaned to him with which to buy the property on his own
account. If, however, he takes title in himself when it was
his duty to take it for the firm, the firm may require him to
transfer to it; and, though he buys in his own nam e, if he
was really buying for the firm, the firm is liable to the seller.
It is simply the application of the rules of agency, the firm
being the principal, and the partner the agent.2
1

§ 96. Same subject - Property used by the firm.,- Not
all property used by the firm is firm property; for, as.has
been seen, the ·partners' contribution to the firm capital may
be simply the use of property and not its title; and, during
· th~ continuance of the relation, the firm may acquire, by
on Partnership, § 177. Miss. 615; Kruschke v. Stefan (1892),
See Traphagen v. Burt (1876), 67 83 Wis. 373, 53 N. W. Rep. 679.
N. Y. 30; Davis v. Davis (1882), 60
1 Parsons

I
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§§ 97, 98.)

LAW OF PARTNERSHIP.

97, 98.] LAW OF PARTNERSHIP.

lease or otherwise, the right to use or employ the individual

property of a partner as well as of a stranger.

07. Nature of each partner's interest in the firm

lease or otherwise, the right to use or employ the individual
property of a partner as well as of a stranger.

property. In the absence of any special agreement pre-

scribing a different rule, all the members of the firm are in

terested in the whole of the partnership property. Thej

are, however, neither joint tenants nor tenants in common,

but the possessors of a peculiar interest. That interest i:>

simply each partner's share in whatever surplus may remain

after the debts and obligations of the firm are paid. 1 It is a

right, not to partition or distribution of the property in kind,

but to have the assets sold and the proceeds divided after

the payment of partnership debts and obligations. The

partners may, indeed, by agreement, divide the surplus of

the property after the payment of the debts, in kind, if they

see fit to do so, but neither can claim such a division as a

matter of right; and if the estate is settled m court the

property will be sold and the surplus divided in money. 2
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The rule is the same whether the property is real or personal.

98. Extent of each partner's interest. This share or

interest of each partner is obviously made ap of two kinds

of items : 1. That, if anything, which is due to be returned

to him on account of his original contributions to capital.'

2. That, if anything, which is due to Lim on account of

profits. 4 The distribution of profits, of sourse, cannot take

place until the contributions to capital have been restored.

The ratio of distribution of the two funds capital and

profits may be the same, but it is dot necessarily so. It

will be the same where the parties have agreed that profits

or losses are to be divided in the same proportions as the

1 Sindelare v. Walker (1891), 137 v. Bristow (1878), 73 N. Y. 264,

§ 97. Nature of each partner's interest in the firm
property.-In the absence of any special agreement pr&
scribing .a different rule, all the members of the firm are in
terested in the whole of the partnership property. The:y
are, however, neither joint tenants nor tenant~ in common,
but the possessors of a peculiar interest. That interest i~
simply each partner's share in whatever surplus may rem&fo
after the debts and obligations of the firm are paid. 1 It is a.
right, not to partition or di.s tribution of the property in kind,
but to have the assets sold and the proceeds divided after
the payment of partnership debts and obligations. The
partners may, indeed, by agreement, divide the surplus of
the property after the payment of the debts, in kind, if they
see fit to do so, but neither can claim such a division as a
matter of right; and if the estate is settled ia court the
property will be sold and the surplus divided in money. 2
The rule is the same whether the property is real or personal.

Hi. 43, 27 N. K Rep. 59, 81 Am. St. Paige's Partn. Cas. 106.

Rep. 353; Menagh v. Whitwell Wild v. Milne (1859), 26 Bearan,

(1873), 52 N. Y. 146, 11 Am. Rep. 683, 504, Ames' Partn. Caa 17&

Ames' Caa on Partn. 229; Staats See post, 304.

See post, 304,805.
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§ 98. Extent of each partner's interest.~· This share or
interest of each partner is obviously made ap of two kinds
of items: 1. That, if anything, which is due to be returned
to him on account of his original ·co?-tril,utions to capital.•
2. That, if anything, which is due
him on account of
profits.' The distribution of profits, of ~ourse, cannot take
place until the contributions to capital have been restored.
The ratio of distribution of the two tunds - capital and
profits - may be the same, but it is dot necessarily so. It
will be the same where the parties hu.ve agreed that profits
or losses are to be divided in the st..me proportions as the

to

v. Walker (1891), 137 v. Bristow (1878), 73 N. Y. 264,
Rep. 69, 31 Am. St. Paige':, Partn. Cas. 106.
IWii<t v. Milne (1859), 26 Beann,
Rep. 353; Menagh v. Whitwell
(1873), 62 N. Y. 146, 11 Am. Rep. 683, 604, Ames' Partn. Ca& 173.
a See post, § 804.
Ames' Oas. on Partn. 229; Staats
' See post, §§ 804, 805.
1 Sindelare

m 43, 27 N. E.

74

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

·"

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

SOMB INCIDENTS OF PARTNERSHIP. [ 99.

contributions to capital; but, where nothing is shewn re-

SOME INCIDENTS OJ" P ABTNERSHIP.

[§ 99.

specting such an agreement, it will be presumed that the

profits or losses are to be shared equally. This will be the

presumption even though it appears that the contributions

to capital were unequal. 1 Speaking of shares in this sense,

that is, of shares in the profits and losses as distinct from

contributions to capital, Mr. Justice Lindley says : " Whether

partners have contributed money equally or unequally,

whether they are or are not on a par as regards skill, con-

nection or character, whether they have or have not labored

equally for the benefit of the firm, their shares will be con-

sidered as equal unless some agreement to the contrary can

be shown to have been entered into." a

99. The transfer of shares. Such being the nature of

a partner's share or interest, it is clear that he has no title

to any specific article or portion of the partnership property,

and hence can neither assign, sell nor mortgage any partic-

ular portion of it as his own. The utmost that he can do is
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to transfer his share or interest in the whole assets, and the

value of such share or interest can only be conclusively de-

termined upon a winding up of the partnership affairs. 3 Of

this nature only, therefore, is the right which is transferred

contributions to capital; but, where nothing is shewn respecting such an agreement, it will be presumed that the
profits or losses are to be shared equally. This will be the
presumption even though it appears that the cont ributions
to capital were unequal. 1 Speaking of shares in this sense,
that is, of shares in the pro.fits and losses as distinct from
contributions to capital, Mr.Justice Lindley says: "Whether
partners have contributed money equally or unequally,
whet~er they are or are not on a par as regards skill, connection or character, whether they have or have not labored
equally for the benefit of the firm, their shares will be considered as equal unless some agreement to the contrary can
be shown to have been entered into." 2

by a partner's sale or assignment of his interest, or which

passes to his representative upon his death, or which can be

claimed by the legatee under his will, or which devolves upon

his assignee in bankruptcy or insolvency.

A partner may, indeed, transfer such interest as he has, and

this limited interest will often be held to pass under a convey-

ance by which he has attempted to transfer a greater right. 4

1 1 Lindley on Partnership (Ew- Appeal (1869), 63 Pa. St 194, Paige's

ell's 2d Am. ed.), 348, 349; Robinson Partn.Cas. 163; Sindelare v. Walker

v. Anderson, 20 Beavan, 98; Pea- (1891), 137 HL 43, 27 N. E. Rep. 59, 31

cock v. Peacock, 16 Ves. 49. Am. St Rep. 353; Menagh v. Whit-

2 1 Lindley on Partnership (Ew- well (1873), 52 N. Y. 146, 11 Am. Rep.

ell's 2d Am. ed.), 349. 68&

'Collins' Appeal (1883), 107 Pa. *See Carrie v. Cloverdale Ckx, 90

St. 590, 53 Am. Kep. 479 ; Whigham'* CaL 84.
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§ 99. The transfer of shares.- Such being the nature of
a partner's share or interest, it is clear that he has no title
to any specific article or portion of the partnership property,
and hence can neither assign, sell nor mortgage any particular portion of it as his own. The utmost that he can do is
to ttansfer his share or interest in the whole assets, and the
value of such share or interest can only be conclusively determined upon a winding up of the partnership affairs. 3 Of
this nature only, therefore, is the right which is transferred
by a partner's sale or assignment of his interest, or which
passes to his representative upon his death, or which can be
claimed by the legatee under his will, or which devolves upon
his assignee in bankruptcy or insolvency.
A partner may, indeed, transfer such interest as he has, and
this limited interest will often be held to pi!iSS under a conYeyance by which he has attempted to transfer a greater right.'
11 Lindley on Partnership (Ew- Appeal (1869), 63 Pa. St. 194, Paige's
ell's 2d Am. ed.), 348, 349; Robinson Partn.Cas.163; Sindelare v. Walker
v. Anderson, 2-0 Beavan, 98; Pea- (1891), 137 Ill 43, 27 N. E. Rep. 59, at
cock v. Peacock, 16 Ves. 49.
Am. St. Rep. 353; MAnagh v. Whit21 Lindley on Partnership (Ew- well (1873)~ 52 N. Y. i46, 1). Am. Rep.
ell's 2d Am. ed.), 349.
683.
a Collins' Appeal (1883), 107 Pa.
•See Carrie v. Cloverdale Co., 90
St. 590, 52 Am. .kep. 479; Whigham'q C~L 84.
75
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The transfer of his interest, however, does not operate to

introduce the grantee into the firm, but it dissolves the part-

nership, leaving to the grantee the right to the value of the

share acquired as determined upon the final accounting.

An exception to this rule of dissolution exists in joint-

stock companies, mining partnerships, and others in which,

by statute or agreement, the shares of the members are

transferable.

100. Seizure of partner's share by his individual

creditor. In most states the share or interest of one part-

ner in the property of the partnership may be levied upon

and sold on execution at the suit of his individual creditors;

but no specific chattels can be so seized or sold, and the only

The transfer of his interest, however, does not operate to
.introduce the grantee into the firm, but it dissolves the partnership, leaving to the grantee the right to the value of the
-share acquired as determined upon the final accounting.
An exception to this rule of dissolution exists in jointstock companies, mining partnerships, and others in which,
by statute or agreement, the shares of the members are
transferable.

right acquired by the purchaser is the right to an accounting

and to secure the partner's interest after the settlement of

the partnership affairs and the payment of the partnership

debts. 1

The method of procedure in seizing and selling the part-
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ner's interest is not uniform, though the right is generally

recognized.

2. Of the Title to Personal Property.

101. May be held in firm name. As has been already

stated, the title to personal property may be acquired, held

and disposed of by the firm in the firm name, and this is the

proper and appropriate manner in which the title to such prop-

erty should be taken, held and disposed of. Bills of sale and

chattel mortgages may therefore be made to or by the firm

in the firm name, subject to the disabilities, hereafter to be

noticed, attaching to the . execution of instruments under

seal. Choses in action, as well as choses in possession, may

be acquired or transferred in the name of the firm.

Gerard v. Bates (1888), 124 III St. Rep. 403; Nixon v. Nash (1861),

150, 16 N. E. Rep. 258, 7 Am. St 12 Ohio St. 647, 80 Am. Dec. 390;

§ 100. Seizure of partner's share by his individual
creditor.- In most states the share or interest of one partner in the property of the partnership may be levied upon
and sold on execution at the suit of his individual creditors;·
but no specific chattels can be so seized or sold, and the only
right acquired by the purchaser is the right to an accounting
and to secure the partner's interest after the settlement of
the partnership affairs and the payment of the partnership
debts.1
The method of procedure in seizing and selling the partner's interest is not uniform, though the right is generally
recognized.

Rep. 350; Williams v. Lewis (1888), Morrison v. Blodgett (1836), 8 N. H.

2. Of th:6 Title

115 Ind. 45, 17 N. E. Rep. 262, 7 Am. 238, 29 Am. Dec. 653; Hutchinson
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f,o

Personal P'roperty.

§ IQI. May be held in firm name.- AB ha.s been already
stated, the title to personal property may be acquired, held
and disposed of by the firm in the firm name, and this is the
proper and appropriate manner in which the titl~ to such property should be taken~ held and disposed of. Bills of sale and
chattel mortgages may therefore be made to or by the firm
in the firm name, subject to the disabilities, hereafter to be
noticed, attaching to the,. execution of instruments under
seal. Choses in action, as well as choses in possession, may
be acquired or transferred in the name of the firm.
1 Gerard

v. Bates (1888), 124 TIL
150, 16 N. E. Rep. 258, 7 Am. St.
Rep. 350; Williams v. Lewis (1888),
115 Ind. 45, 17 N. E. Rep. 262, 7 Am.

St. Rep. 403; Nixon -v. Nash (1861),
12 Ohio St. 647, 80 Am. Dec. 390;
Morrison v. Blodgett (1836), 8 N. H.
238, 29 Am. Dec. 653; Hutchinson
76
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102. May be held in the name of one partner for the

SOME INCIDENTS 01" PARTNERSHIP.

[§§ 102-104..

firm. But personal property may be firm property al-

though the title is taken or held in the name of one partner

only. It may have been so taken and held with the consent

of all of the partners, in which case their rights to it, as be-

tween themselves, are clear; but it may also have been so

taken or held by one partner in violation of his duty to the

firm, but in this case also, as has been seen, equity regards

it as firm property and will protect the rights of the other

partners in it.

103. Title is in firm collectively. Whether, how-

ever, the title be in the firm name or in that of one partner

for the firm, the ownership of the property is not in the

partners as individuals, but in the firm as such. The part-

ners are therefore, as has been seen, neither joint tenants

nor tenants in common, but the possessors of that peculiar

interest already described, known as the partner's share.

One partner, therefore, as has been already noted, can neither

§ 102. May be held · in the name of one partner for the·
firm.· But personal property may be firm property although the title is taken or held in the name of one partner·
only. It may ha:ve been so taken and held with the consent.
of all of the partners, in which case their rights to it, as between themselves, are clear; but it may also have been so ·
taken or held by one partner in violation of his duty to the,
firm, but in this case also, as has been seen, equity regards
it as firm property and will protect ~he rights of the other
partners in- i~.

Generated for facpubupdates (University of Michigan) on 2014-06-17 14:18 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t9q23tv36
Public Domain / http://www.hathitrust.org/access_use#pd

sell, assign nor mortgage any specific chattel, but simply his

interest in the whole assets. 1

3. Of the Title to Real Estate.

104. Legal title to real property cannot be taken in

firm name. Partnership real estate stands upon peculiar

footing. A partnership may own or deal in lands, but it is

incapable, as a partnership, of taking or holding the legal

title to lands in the firm name, inasmuch as it is incapable

of acting to such an extent as a separate legal entity. A

conveyance to the firm by name operates, therefore, either

to pass no title at all, as where the name is a wholly fictitious

one, 2 or to vest the legal title in those partners whose indi-

vidual names appear in the firm name. 3

"Where, therefore, it is desired to convey real estate to a

v. Dubois (1881), 45 Mich. 143; 2 Compare Tidd v. Bines (1879), 26

Whigham's Appeal (1869), 63 Pa. Minn. 201, with Byam v. Biokford

§ 103. Title is in firm collectively. -Whether, however, the title be in the firm name or in that of one partner·
for the firm, the ownership of the property is not in the:
partners as individuals, but in the firm as such. The partners are .therefore, as has been seen, neither joint tenants.
nor tenants in common, but the possessors of that peculiar
interest- already described, known as the partner's share.
One partner, therefore, as has been already noted, can neithersell, assign nor mortgage any specific chattel, but simply his
interest in the whole assets.1

St. 194, Paige's Partn. Gas. 16a (1885), 140 Mass. 31.

1 See ante, 99. * See ante, 84, and note.
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3. Of the Title to Real Estate.

§ 10!. Legal title to real property cannot be taken in.
firm name. - Partnership real estate stands upon peculiar
footing. A partnership may own or deal in lands, but it is.
incapable, as a partnership, of taking or holding the legal
title to Jands in the firm name, inasmuch as it is incapable ·
of 'acting: to ·such an extent as a separate legal entity. A
conveyance to the firm by name operates, therefore, either·
to pass no title at all, as where the name is a wholly fictitious .
one,2 or to vest the legal title in those partners whose indi- ·
vidual names appear in the firm name. 3
Where, therefore, it is desired to convey real estate to a
v. Dubois (1881), 45 Mich. 143;
2 Compare Tidd v. Rines (1879), 26 .
Whigham's Appeal (1869), 63 Pa. Minn. 201, with Byam v. Bickford,
(1885), 140 Mass. 31.
St. 194, Paige's Parta Oas. 163.
I See ante, § 99.
3 See ante, § 84, and note.
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firm, the utmost that can be done is to vest the title in the

partners as individuals f or the firm; and for this purpose

the most unequivocal meAiod is to make the deed run to

all of the partners in their individual names, as partners

doing business under the firm name which may have been

adopted, and expressly declaring that they are to hold it as

such partners and for partnership purposes,

105. But the equitable title is in the firm. But

though the firm as such cannot, in the firm name, hold the

legal title to real estate, the equitable title to firm realty is

in the firm, and equity will regard and protect the land as

partnership property. For this purpose, the person or per-

firm, the utmost that can be done is to vest the title ir.. the
partners a~ individuals -For the firm; and for this purpose
the most unequivocal medb.od is to make the deed run to
all of the partners in their individual names, as partners
doing business under the firm name which may have been
adopted, and expressly declaring that they are to hold it as
such partners and for partnership purposes.

sons holding the legal title, whether one partner or all, will

be regarded as holding in trust for the firm. 1

106. When land is partnership property. The ques-

tion whether land held in the name of one partner or of all

is partnership property or not, where there is no unequivo-

cal evidence of the intention, is one of much importance and
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frequently of great difficulty. The question may be raised

either by the partners themselves, or by the heirs or widow

of a deceased partner, or by the separate creditors of the

partner in whose name the legal title may be vested, claim-

ing priority over the firm creditors.

The chief criterion by which the question is to be deter-

§ ·105. But the equitable title is in the firm. - But
though the firm as such cannot,.. in the firm name, hold the
legal title to real estate, the equitaole title to firm realty is
in the firm, and equity will regard and protect the land as
partnership property. For this purpose, the person or persons holding the legal title, ·whether one partner or all, will
be regarded as holding in trust for the firm. 1

mined, as is declared in a recent case, is the intention of the

partners. "That intention," said the court, 2 "may be ex-

pressed in the deed conveying the land, or in the articles of

partnership; but when it is not so expressed, the circum-

stances usually relied upon to determine the question are

the ownership of the funds paid for the land, the uses to

i See Kiddle v. Whitehill (1889), 1117; Hatchett v. Blanton (1882),

135 U. S. 621, 10 Sup. Ct Rep. 924, 72 Ala. 423; Shanks v. Klein (1881),

34 L. ed. 282; Paige v. Paige (1887), 104 U. S. 18, Paige's Partn. Cas. 136.

71 Iowa, 318, 32 N. W. Rep. 360, * Robinson Bank v. Miller (1894),

60 Am, Rep. 799; Harris v. Harris 153 III 244, 38 N. E. Rep. 1078, 46

(1891), 153 Masa. 439, 26 N. E. Rep. Am. St. Rep. 883, 27 L. R. A. 449.
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§ 106. When land is partnership property.-The question whether land held in the name of one partner or of all
is partnership property or not, where there is no unequivo. cal evidence of the intention, is ono of much importance and
· frequently of great difficulty. The question may be raised
either by the partners themselves, or by the heirs or widow
of a deceased partner, or by the separate creditors of the
partner in whose name the legal title may be vested, claiming priority over the firm creditors.
The chief criterion by which the question is to be determined, as is declared in a recent case, is the intention o.f the
partners. "That intention," s~id the court,2 "may be expressed. in the deed conveying the land, or in the articles of
partnership; but when it is not so expressed, the circumstances usually relied upon to determine the question are
the ownership of the funds paid for the land, the uses to
1 See Riddle v. Whitehill (1889), 1117; Hatchett v. Blanton (1882),
135 U. S. 621, 10 Sup. Ct. Rep. 924, 72 Ala. 423; Shanks v. Klein (1861),
34 L. ed. 282; Paige v. Paige (1887), 104 U. S. 18, Paige's Partn. Cas.136.
71 Iowa, 318, 32 N. W. Rep. 360,
2 Robinson Bank v. Miller (1894),
60 Am. Rep. 799; Harris v. Harris 153 IlL 244., 38 N. E. Rep. 1078, 46
(1891), 153 Mass. 439, 26 N. E. Rep. Am. St. Rep. 883, 27 I. R. A. 449.
78
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SOME INCIDENTS OJ!' P .A.RTNERSHIP.

which it is put, and the manner in which it is entered upon

the books of the firm. 1 Where real estate is bought with

partnership funds for partnership purposes, and is applied

to partnership uses, or entered and carried in the accounts

of the firm as a partnership asset, it is deemed to be firm

property ; and, in such case, it makes no difference, in a court

of equity, whether the title is vested in all the partners as

tenants in common, or in one of them, or in a stranger. 2 If

the real estate is purchased with partnership funds, the

party holding the legal title will be regarded as holding it

subject to a resulting trust in favor of the firm furnishing

the money. In such case no agreement is necessary, and

the statute of frauds has no application." *

107. Same subject. Where the land was purchased in

their individual capacity by persons who thereafter became

partners, the question whether it has been converted into

1 Citing here, 1 Bates on Part- that it was so regarded, it is con
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nership, 280: 2 Lindley on Part-

nership, marg. p. 649; 17 Am. &

Eng. Ency. of Law, 945. In Lind-

say v. Race (1894), 103 Mich. 28, it

is said: "Whether lands held in

which it is put, and the manner in which it is entered upon
the books of the firm. 1 Where real estate . is bought with
partnership funds for partnership purposes, and is applied
to partnership .uses, or entered and carried in the accounts
of the firm as a partnership asset, it is deemed to be firm
property; and, in such case; it makes no difference, in a court
of equity, whether the title is vested in all the partners as
tenants in common, or in one of them, or in a stranger.2 If
the real estate is purchased with partnership funds, the
party holding the legal title will be regarded as holding it
subject to a resulting trust in favor of the firm furnishing
the money. In such case no agreement is necessary, and
the statute of frauds has no application." 1

the name of one partner or of both

are to be deemed copartnership

property is generally a question of

intent, to be gathered from the

manner in which the members of

§ 107. Same subject.- Where the land was purchased in
their individual capacity by persons who thereafter became
partners, the question whether it has been convert ed into

the firm have dealt with them.

While the fact that the funds of

the copartnership have been used

in paying for the lands, wlien origi-

nally purchased or subsequently,

is not conclusive of this intent, yet

it is persuasive evidence, and when,

as in this case, it is accompanied

by the entry of the transaction on

the firm books as a copartnership

transaction, under circumstances

which import a daily declaration

79

vmcmg.

2 Citing here, Parsons on Part-

nership (4th ed.), 265; 1 Bates on

Partn., 281; Johnson v. Clark, 18

Kan. 157. To same effect: Page v.

Thomas (1885). 43 Ohio St 38, 54

Am. Rep. 788; Collner v. Greig

(1890), 137 Pa. St. 606, 21 Am. St. Rep.

899 ; Pepper v. Thomas (1887), 85 Ky.

539; Ross v. Henderson (1877), 77

N. C. 170; Roberts v. Eldred (1887),

73 CaL 391

J Citing here, Parker v. Bowles, 57

N. H. 491 ; Bates on Partn., supra.

To same effect: Riddle v. Whitehill

(1889), 135 U. S. 621, 10 Sup. Ct. Rep.

924, 34 L. ed. 282; Way v. Stebbins

(1882), 47 Mich, 296, 11 N. W. Rep.

166; Paige v. Paige (1887), 71 Iowa,

318, 32 N. W. Rep. 360, 60 Am. Rep

799; Galbraith v. Tracy (1894), 153

111. 54, 38 N. E. Rep. 937, 28 L. R A.

129, 46 Am. St. Rep. 807.

I Citing here, 1 Bates on Partnership, § 280; 2 Lindley on Partnership, marg. p. 649; 17 Am. &
Eng. Ency. of Law, 945. In Lindsay v. Race (1894), 103 Mich. 28, it
is said: " Whether lands held in
the name of one partner or of both
are to be deemed copiutnership
property is generally a question of
intent, to be gathered from the
manner in which the m embers of
the firm have dealt with them.
While the fact that the funds of
the copartnership have been used
in paying for the lands, wh en originally purchased or subgequently,
is not conclusive of this intent, yet
it is persuasive evidence, antl when,
as in this case, it is accompanied
by the entry of the transaction on
the firm books as a copartnershi p
transaction, under chcumstances
wh ich import a daily declaration

that it was so regarded, it is convincing."
2 Citing here, Parsons on Partnership (4th ed.), § 265; 1 Bates on
Partn., § 281; Johnson v. Clark, 18
Kan. 157. To same effect: Page v.
Thomas (1885), 43 Ohio St. 38, 54
Am. Rep. 788; Collner v. Greig
(1890), 137 Pa. St. 606, 21 Am. St. Rep.
899; P epper v. Th om as (1887), 85 Ky.
539; Ross v. H enderson (1877), 77
N. C. 170; Roberts v. Eldred (1887),
73 Cal 394.
s Cit ing here, Park~r v. Bowles, 57
N. H. 491; Bates on Partn., supra.
To same effect: Riddle v. Whitehill
(1889), 135 U. S. 621, 10 Sup. Ct. Rep.
924, 34 L. ed. 282; Way v. Stebbins
(1882), 47 Mich. 296, 11 N. W. Rep.
166; Paige v. Paige (1887), 71 Iowa,
318, 32 N. W. Rep. 360, 60 Am. Rep.
799; Galbraith v. Tracy (1894), 153
ill 54, 38 N. E. Rep. 937, 28 L. R. A.
129, 46 .Am. St. Rep. 867.
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partnership land is one of greater difficulty, and the authori-

ties cannot be reconciled. In the case 1 quoted from in the

preceding section it is said: "The theory of some of the

cases is that real estate bought with separate, and not part-

nership, funds cannot be converted into firm property by a

verbal agreement between the partners, because no trust can

be created in lands unless by writing, in view of the statute

of frauds, except such as results by implication of law. 2

There are cases which hold that, even though the land was

originally bought by the several partners with their individ-

ual funds, and deeded to them as tenants in common, yet it

will be regarded in equity as firm property where it is im-

proved out of partnership funds for firm purposes, and act-

ually used for such purposes, or where the firm puts valuable

and permanent improvements upon it for firm purposes,

and which are essential to the firm. In some instances the

land is held to be the property of the partners, and the im-

provements to be the property of the firm. 1
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" The use of the property is not conclusive of its character

as real estate or personalty, but is only evidence of the in-

tention of the parties. When the intention of the partners

to convert the land into firm property is inferred from cir-

cumstances, the circumstances must be such as do not admit

of any other equally reasonable and satisfactory explana-

tion. 4 And where it is sought to show a conversion of the

land into personalty by agreement of the partners, such

agreement must be clear and explicit."'

1 Robinson Bank v. Miller (1894), Bank v. National Mechanics' Bank

153 111. 244, 38 N. E. Rep. 1078, 46 (1895), 80 Md. 371, 30 AtL Rep. 913,

Am. St Rep. 883, 27 L. R. A. 449. 27 I* R A. 449, 45 Am. St Rep. 350,

2 Citing here, Parker v. Bowles it is said that where the land was

(1876), 57 N. H. 491. originally owned by the partners

3 Citing 1 Bates on Partnership, as individuals, and so stands upon

281, 282, 285. the public records, something more

4 Citing Parsons on Partnership, than the mere intent of the part-

267. ners or the entries upon their own

8 Citing 17 Am. & Eng. Ency. books is necessary to convert the

of Law, 954 In National Union property into firm property as

80

partnership land is one of greater difficulty, and the authorities cannot be reconciled. In the case 1 quoted from in the
preceding section it is said: "The theory of some of the
cases is that real estate bought with separate, and not partnership,"funds cannot be converted into firm property by a
verbal agreement between the partners, because no trust can
be created in lands unless by writing, in view of the statute
of frauds, except such as results by implication of law. 2
There are cases which hold that, even though the land was
originally bought by the several partners with their individual funds, and deeded to them as tenants in common, yet it
will be regarded in equity as firm property where it is improved out of partnership funds for firm purposes, and act..
ually used for such purposes, or where the firm puts valuable
and permanent improvements upon it for firm purposes,
and which are essential to the firm. In some instances the
land is held to be the property of the partners, and the improvements to be the property of the firm. 1
" The use of the property is not conclusive of its character
as real estate or personalty, but is only evidence of the intention of the parties. When the intention of the partners
to convert the land into firm property is inferred from circumstances, the circumstances must be such as do not admit
of any other equally reasonable and satisfactory explanation.' And where it is sought to show a conversion of the
land into personalty by agreement of the partners, such
agreement must be clear and explicit." 1
I Robinson Bank v. Miller (1894), Bank v. National Mechanics' Bank
153 Ill 244, 38 N. E. Rep. 1078, 46 (1895), 80 Md. 371, 30 Atl Rep. 913,
Am. St. Rep. 883, 27 L. R. A. 449.
27 L. R. A. 449, 45 Am. St.. Rep. 350,
2 Citing here, Parker v. Bowles it is said that where the1land was
(1876), 57 N. H. 491.
.
originally owned by tl].e partners
a Citing 1 Bat~s on Partnership, as individuals, and so stands upon
§§ 281, 282, 285.
the public records, something more
4 Citing Parsons on Partnership, than the mere intent of the pa.rt.
§ 267.
ners or the entries upon their own
5Citing 17 Am. & Eng. Ency. books is necessary to convert the
of Law, 954. In National Union property into firm property as
80
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108. Nature of partner's interest in partnership

(§§ 108, 109

realty. The interest of each partner in the partnership real

estate, like his interest in the partnership personal property,

is not a title to any specific parcel or to any specific portion,

but simply an interest in the residue after the partnership

debts have been paid and its affairs are wound up. 1 Until

that purpose is accomplished, therefore, he can sell, assign

or mortgage no greater interest, nor can more be taken upon

process against him at the suit of his individual creditors.

109. Partnership realty, when deemed personal es-

tate. The English rule regards partnership realty as part- I *

nership capital and as having in all respects the character

of personal property; I but the American rule is otherwise.

In this country the partnership realty retains its character

as such for most purposes, though the firm may deal with it

as personal estate, 2 and equity will regard it as personalty |

against individual creditors. Com- stopped, and the partners unable

pare Goldthwaite v. Janney (1894),
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102 Ala. 431, 15 So. Rep. 560, 28 L.

R A. 16; Alkire v. Kahle (1888),

123 111. 496, 17 N. E. Rep. 693, 5 Am.

St. Rep. 540.

1 See Du Bree v. Albert (1882), 100

Pa. St. 483; Henry v. Anderson

(1881), 77 Ind. 361; Kruschke v.

Stefan (1892), 83 Wis. 373.

2 Thus, in Woodward-Holmes Co.

§ 108. Natnre, of partner's interest in partnership
realty.-The interest of each partner in the partnership real
estate, like his interest in the pal'tnership personal property,
is not a title to any specific parcel or to any specific portion,
but simply an interest in the residue after the partnership
d_ebts have been paid and its affairs are wound up.1 Until
that purpose is accomplished, therefore, he can sell, assign
or mortgage no greater interest, nor can more be taken upon
process against him at the suit of his individual creditors.
§ 109. Partnership realty, when deemed personal es·
tate.-The English rule regards partnership realty as partnership capital and as having in all respects the character
of personal property;) but the American rule is otherwise.
In this country the partnership realty retains_its character as such for most purposes, though the firm may deal with it
as personal estate,2 and equity will regard' it as personalty I

\~

v. Nudd (1894), 58 Minn. 236, 59 N.

W. Rep. 1010. 27 L, R. A. 340, it is

said: " During the continuance of

the partnership the partners can

convey or mortgage it, in the

course of their business, whenever

they see fit, without their wives

joining in the conveyance or mort-

gage, and the wives would have no

dower or other interest in it. This

is one of the very objects of treat-

ing partnership real estate as per-

sonal property; for otherwise the

business of the firm might be

to realize on the assets of the firm,

by reason of the wife of one of

them refusing to join in the con-

veyance or mortgage. They have

the same power of disposition over

it for the purposes of a dissolution

of the partnership, the payment of

its debts, and the distribution or

division of the capital among them-

selves; for until that is done the

property has not fulfilled its func-

tions as personalty, or ceased to be

partnership property." So in Ro-

velsky v. Brown (1891), 92 Ala. 522,

9 So. Rep. 182, 25 Am. St Rep. 83,

it is held that one member of a

firm,' engaged in the business of

buying and selling real estate, can

bind the firm by a contract in the

firm name for the sale of partner

ship land, and that such contract

will be specifically enforced against

all the partners.

81

against i~dividual creditors. Com- stopped, and the partners unable
pare Goldthwaite v. Janney (1894), to realize on the assets of the firm,
102 Ala. 431, 15 -So. Rep. 560, 28 L. by reason of the wife of one of
R. A. 16; Alkire v. Kahle (1888), them refusing to join in the con123 Ill. 496, 17 N. E. Rep. 693, 5 Am. veyance or mortgage. They have
the same power of <lisposition over
St. Rep. 540.
1 See Du Bree v. Albert (1882), 100 it for the purposes of a dissolution
Pa. St~ 483; Henry v. Anderson of the partnership, the payment of
(1881), 77 Ind. 361; Kruschke v. its debts, and the dist ribution or
Stefan (1892), 83 Wis. 373.
division of the capital among them2 Thus, in Woodward-Holmes Co. selves; for untii that is done th&
v. Nudd (1894), 58 Minn. 236, 59 N. property has not fulfilled its funoW. Rep. 1010, 27 L. R. A. 340, it is tions as personalty, or ceased to be
said: "During the continuance of partnership property." So in Rothe partnership the partners can velsky v. Brown (1891), 92 Ala. 522,
convey or mortgage it, in the 9 So. Rep. 182, 25 Am. St. Rep. 831
course of their business, whenever it is held that one member of a
they see fit, without their wives _firm,' engaged in the business of
joining in the conveyance or mort- buying and selling real estate, can
gage, and the wives would have no bind the firm by a contract in the
· dower or other interest in it. This - firm name for the sale of partner
is one of the very objects of treat- ship land, and that such contract
ing partnership real estate as per- will be specifically enforced against
sonal property; for otherwise the all the partners.
business of the firm might be

•
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110, 111.] LAW OF PABTNEB8HIP.

for the purpose of paying the debts and settling the partner*

ship affairs to the exclusion of heirs, widow or the creditors

of the individual partners. 1 As soon as that purpose is ac-

complished, however, the realty resumes its character as

such. It therefore descends to the heir of a deceased part-

ner, though charged with the trust in favor of the partner-

ship ; 2 and the widow of a deceased partner may have dower

in it * after the firm debts are paid.

110. Bona fide purchaser from partner haying legal

title. Partnership lands, therefore, when found to be such,

are liable to the partnership creditors, and the latter take

precedence over the creditors of an individual partner in

whose name the legal title stands, and over a transfer by

for the purpose of paying the debts and settling the partnel'
ship affairs to the exclusion of heirs, widow or the creditors
of the individual partners.1 As soon as that purpose is accomplished, however, the realty resumes its character as
such. It therefore descends to the heir of a deceased partner, though charged with the tru~t in favor of the partnership; 2 and the widow of a deceased partner may have dower
in it 1 after the firm debts are paid.

such partner of the legal title to any one not a bonafide pur-

chaser. But a lonafide purchaser or mortgagee of partner-

ship lands, in ignorance that they were such, from the part-

ner having the legal title of record, will be protected as

against both the other partners and creditors. 4
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111. Interest of surviving partner in firm realty.

Upon the dissolution of the partnership by death, the entire

legal title to all the partnership personalty vests, as will be

*See Robinson Bank v. Miller 210; Strong v. Lord (1883), 107 m.

(1894), 153 III 244, 88 N. E. Rep. 1078, 25.

48 Am. St. Rep. 883, 27 L. R. A. 449; * Norwalk Nat Bank v. Sawyer

Paige v. Paige (1887), 71 Iowa, 818, (1882), 38 Ohio St 338; McNeil v.

32 N.W. Rep. 360,60 Am. Rep. 799; Congregational Society (1884), 66

Mallory v. Russell (1887), 71 Iowa, CaL 105; Seeley v. Miohell (1887),

63, 60 Am. Rep. 776; Willet v. 85 Ky. 508, 4 & W. Rep. 190; Tar-

Brown (1877), 65 Mo. 188, 54 Am. bell v. West (1881), 86 N. Y. 287;

Rep. 265; Fairchild v. Fairohild Kepler v. Savings & Loan Co.

§ 110. Bona fide purchaser from partner having legal
title.- Partnership lands, therefore, when found to be such,
are liable to the partnership creditors, and the latter take
precedence over the creditors of an individual partner in
whose name the legal title stands, a_n d over a. transfer by
such partner of the legal title to any one not a bona faU purchaser. But a bona fide purchaser or mortgagee of partnership lands, in ignorance that they were such, from the partner having the legal title of record, will be protected as
against both the other partn_ers and creditors.'

(1876), 64 N. Y. 471. (1882), 101 Pa. St. 602. See, also,

2 Martin v. Morris (1885), 62 Wis. National Union Bank v. National

4t8, 22 N. W. Rep. 525; Galbraith Mechanics' Bank (1895), 80 Md. 371,

v. Tracy (1894), 153 I1L 54, 38 N. E. 80 AtL Rep. 913, 27 L, R. A. 449, 45

Rep. 937, 46 Am. St. Rep. 867, 28 L. Am. St. Rep. 350; Qoldthwaite Y.

R. A, 129. Janney (1894), 102 Ala. 431. 15 So.

§ 111. Interest of surviving partner in firm realty.Upon the dissolution of the partnership by death, the entire
legal title to all the partnership personalty vests, as will be

Brewer v. Browne (1880), 68 Ala. Rep. 560, 28 L. R A. 16.
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1 See

Robinson Bank v. Miller
(1894), 153 Ill. 244, 88 N. E. Rep. 1078,
46 Am. St. Rep. 883, 27 L. R. A. 449;
Paige v. Paige (1887), 71 Iowa, 818,
32 N. W. Rep. 360, 60 Am. Rep. 799;
Mallory v. Russell (1887), 71 Iowa,
63, 60 Am. Rep. 776; Willet v.
Brown (1877), 65 Mo. 188, 54 Am.
Rep. 265; Fairchild v. Fairchild
(1876), 64 N. Y. 471.
2 Martin v. Morris (1885), 62 Wis.
418, 22 N. W. Rep. 525; Galbraith
v. Tracy (1894), 153 Ill 54, 38 N. E.
Rep. 937, 46 Am. St. Rep. 867, 28 L.
R. A. 129.
I Brewer v. Browne (1880), 68 Ala.

210; Strong v. Lord (1888), 107 Ill
25.
'Norwalk Nat. Bank v. Sawyer
(1882), 88 Ohio St. 338; McNeil v.
Congregational Society (1884), 66
Cal. 105; Seeley v. Michell (1887),
85 Ky. 508, 4 S. W. Rep. 190; Tarbell v. West (1881), 86 N. Y. 287;
Kepler v. Savings & Loan Co.
(1882), 101 Pa. St. 602. See, also,
National Union Bank v. National
Mec.h anics' Bank (1895), 80 Md. 87~,
SO Atl Rep. 913, r/ L. R. A. 449, 45
Am. St. Rep. 350; Goldthwaite T.
Janney (1894), 102 Ala. 431, 15 So..
Rep. 560, 28 L. R. A. 16.
8~
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BOMS INCIDENTS OF PAKTNEBSHIP.

[ 111.

. SOME INCIDENTS OF PARTNERSHIP.

seen hereafter, 1 in the survivor. With respect of the part-

[§ 111.

nership realty, however, a somewhat different rule prevails.

The real estate, though treated as personalty in the United

States for many purposes, retains its character as realty so

far as the exigencies of the partnership affairs will permit.

The legal title to it unless it had been vested for the firm

in the name of one partner only who chances to be the sur-

vivor descends, as has been seen, 1 to the heirs subject to

the partnership needs, but the equitable title vests in the sur-

viving partner for the purpose of paying the firm debts and

settling up the partnership affairs in substantially the same

manner that the legal title to the personal assets vests in

him. As such survivor he may, therefore, convey, when nec-

essary, the equitable title to part or all of the partnership

realty, and the court will then require the heirs or other

holders of the legal title to convey that legal title to the

person who has purchased the equitable title from the SIK-
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viving partner. 1

i See post, 238.

* See ante, 109.

See Shanks v. Klein (1881), 104

U. & 18, 26 L. ed. 635, Paige's Partn.

Gas, 136; Walling v. Burgess (1889),

122 Ind. 299, 7 L. R A. 481; Tilling-

hast v. Champlin (1856), 4 R L ,.73,

67 Am. Dec. 510; Buffum r. Bu Turn

(1861), 49 Me. 108, 77 too ^e\ 248.
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seen hereafter,1 in the survivor. With respect of the partnership realty, however, a somewhat different rule prevails.
The real estate, though treated as personalty in the United
States for many purposes, retains its character as realty so
far as the exigencies of the partnership affairs will permit.
The legal title to it - unless it had been vested for the firm .
in the name of one partner only who chances to be the survivor - descends, as has be~n seen,2 to the heirs subject to
the partnership needs, but the equitable title vests in the surviving partner for the purp<;>se of paying the firm debts and
settling up the partnership affairs in substantially the same
manner that the legal title to the personal assets vests in
him. As such survivor he may, therefore, convey, when necessary, the equitable title to part or all of the partnership
realty, and the court will then require the heirs or othe1·
holders of the legal title to convey that legal title to the
person who has purchased the equitable title from the SU'
viving partner.•
1 See post,

§ 268.

122 Ind. 299, 7 L. R. A. 481; TilliWl.g·
hast v. Champlin (1856), 4 R. L ..73,
•see Shanks v. Klein (1881), 104 67 Am. Dec. 510; Buffum .,. Bu·' Ium
U.S. 18, 26 L. ed. 635, Paige's Partn. (1861), 49 Me. 108, 77 1.ro iolf>1. 249.
Ca& 136; Walling v. Burgess (1889),
88
2 See

ante, § 109.

