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POWERS OF PARTNERS.

SWEET vs. WOOD.

Supreme Court of Rhode Island, 1893.

18 R. 1. ass, 2s Atl. Rep ass.

Assumpsit for the use of a horse let to'hire. Plaintiff had

judgment below. The opinion states the facts.

IX.

W. B. Tanner and E. L. Gannon, for plaintiff.

B’. B’. Stone and E. F. Lovejoy, for defendants.

MATTESON, C. J. The defendants petition for a new trial

on the ground of erroneous ruling, and also because the verdict

POWERS OF PARTNERS.

is against the evidence. The testimony shows that the

defendants, as copartners, were engaged in keeping a general

store in Burrillville, and that they had occasion to use horses

in carrying on their business. The plaintiff testiﬁes that

Frank W. \Vood, one of the defendants, came to him and stated

that they (thee defendants) were in need of a horse and would

SWEET vs. WOOD.

like to get hisAto use for a few days; that he consented to such

use; and that said Wood thereupon took the horse away. This,

however, was denied by Wood, who testiﬁed that he asked the

Supreme Court of Rlwde Island, 1893.
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plaintiff for the use of the horse for one Walden in his laundry

business, and that, with the plaintiff’s permission, he took the

18 R. I. 886, 28 A ti. Rep SS:>.

horse to Walden’s stable; that \Valden continued to use the

horse for several months, to the plaintili"s knowledge; that the

plaintiff, at different times, took the horse from Walden’s

stable and returned him there when he had done using him.

The defendants requested the court to instruct the jury that,

if they found that the hiring of the horse was not necessary

for the carrying on of the partnership business in the ordinary

-j~ -1-— __ __

Aesumpeit for the use of a horse let to·hire. Plaintiff had
judgment below.
,- The opinion states the facts.

W. B. Tanner and E. L. Gann.on, for plaintiff.
8. 8. Stone and E. F. Lovejoy, for defendants.
C. J. The defendants petition for a new trial
on the ground of erroneous ruling, and also because the verdict
is against the evidence. The testimony shows that the
defendants, as copartners, were engaged in keeping a general
store in Burrillville, and that they had occasion to use horses
in carrying on their business. The plaintiff testifies that
~,rank W. 'Vood, one of the defendants, came to him and stated
that they (th7· ~~~~ndants) were in need of a horse and would
like to get hisAto rise for a few days; that be consented to such
use; and that said \Vood tllereupon took the horse away. This,
however, was denied by 'Vood, who testified that he asked the
plaintiff for the use of the horse for one \Vaiden in bis laundry
business, and that, with the plaintiff's permission, be took the
horse to Walden's stable; that \Vaiden continued to use the
horse for several months, to the plaintiff's knowledge; that tlie
plaintiff, at different times, took the horse from Walden's
stable and returned him there when he bad done using him.
The defendants requested the court to instmct the jury that,
if they found that the hfring of the horse was not necessary
for the carrying on of the partnership business in the ordinary
MATTESON,
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way, the ﬁrm was not prima facie liable for the hiring by one

partner alone. The request was refused, and the defendants

excepted.

We think the request was properly refused. As the use of

hores was necessary for carrying on the partnership business

in the ordinary way, the hiring of a horse for that purpose was

clearly within the scope of the partnership business. The rule

is too well established to admit of question that the acts, admis-

sions, and declarations of a partner during the existence of the

partnership, while engaged in the transaction of its business,

or relating to matters within its scope, are evidence against

the ﬁrm. 17 Amer. & Eng. Enc. Law, 1077, and cases cited in

note 2. It was wholly immaterial whether, as a matter of fact,

the hiring of a horse was or was not necessary for carrying on

the business of the ﬁrm in the ordinary way; for being within

the scope of the partnership business, and therefore within the

authority of one partner to bind the ﬁrm, the ﬁrm would be

bound by the declaration of the partner that the ﬁrm needed

the horse for the transaction of its business, whatever the fact
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might be.

The defendants also requested the court to instruct the jury

that one partner could not, without authority from the other

members of the ﬁrm, bind the ﬁrm on an implied contract, not

in any way connected with its business, or for its beneﬁt. The

court gave the instruction, with the qualiﬁcation that, if the

partner declared when he hired the horse that it was for the

beneﬁt of the partnership, it would be responsible. To this

qualiﬁcation the defendants excepted. VVe think the instruc-

tion requested, in view of the testimony, was erroneous, and

that the qualiﬁcation of it was correct. The request was

erroneous, in that it assumed, contrary to the evidence, that

the hiring by one partner was unauthorized by the other. It

was not unauthorized by the other, because, as we have seen,

it was within the scope of the partnership business, and one

partner is the agent of his copartner in all matters within the

scope of the partnership business. -As such agent, his declara-

{ions are suﬂicient to bind his copartner, whether in accordance

with the fact or not. ‘

The verdict is supported by the testimony of the plaintiﬁ’.

Though this testimony is denied by that of the defendant,

Frank W. Wood, and though there are circumstances which

I

way, the firm was not pt"ima facie liable for the hiring by one
partner alone. The request was refused, and the defendants
excepted..
We think the request was properly refused. As the use of
horses was necessary for carrying on the partnership business
in the ordinary way, the hiring of a horse for that purpose was
clearly within the scope of the partnership business. The rule
is too wen established to admit of question that the acts, admissions, and declarations of a partner during the existence of the
partnership, whlle engaged in the transaction of its business,
or relating to matters within its scope, are evidence against
the firm. 17 Amer. & Eng. Enc. Law, 1077, and cases cited in
note 2. It was wholly immaterial whether, as a matter of fa.ct,
the hiring of a horse was or was not necessary for carrying on
the business of the firm in the ordinary way; for being within
the scope of the partnership business, and therefore within the
authority of one partner to bind the firm, the firm would be .
bound by the declaration of the partner that the firm needed
the horse for the transaction of its business, whatever the fact ·
might be.
The defendants also requested the court to instruct the jury
that one partner could not, without authority from the other
members of the firm, bind the ftrm on an implied contract, not
in any way connected with its business, or for its benefit. The
court gave the instruction, with t},le qualification that, if the
partner declared when he hired the horse that it was for the
benefit of the partnership, it would be responsible. To this
qualification the defendants excepted. 'Ve think the instruction requested, in view of the testimony, was erroneous, and
that the qualification of it was correct. The request was
erroneous, in that it assumed, contrary to the evidence, that
the hiring by one partner was unauthorized by the other. It
was not unauthorized by the other, because, as we have seen,
it was within the scope of the partnership business, and one
partner is the agent of bis copartner in all matters within the
acope of the partnership business. As such agent, his dec1arations are sutlicient to bind his copartner, whether in accordance
with the fact or not.
The verdict is supported by the testimony of the plaintiff.
Though this testimony is denied by that of the defendant,
Frank W. Wood, and though there are circumstances which
1
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may or may not, according to the view taken 6: them, tend to

corroborate the testimony of the latter, it is the province of

the jury to judge of the credibility of the testimony, and to

determine its weight. Unless it is clear that they have made

a mistake, or have been swayed by passion, partiality, corrup-

tion, prejudice, or sympathy, so that their verdict is strongly

against the evidence, the intervention of ‘the court is unwar-

ranted. Defendants’ petition for a new trial is denied and dis

missed.

NOTE: See Mechem's Elem. of Part;n., §§ 162, 181, 191 .

—~

BARNARD vs. PLANK ROAD CO.

Supreme Court of Michigan, 1859.

6 Mich. 274.

may or may not, according to the view taken of them, tend to
corroborate the testimony of the latter, it is the province of
the jury to judge of the credibility of the testimony, and to
determine its weifht. Unless it is clear that they have made
a mistake, or have been swayed by passion, partiality, corruption, prejudice, or sympathy, so that their verdict is strongl7
against the evidence, the intervention of 'the court is unwarranted. Defendants' petition for a new trial is denied and diamiBSed.

This was anaction brought by the plank road company to

recover upon a subscription made to its stock by (Joe in the

Non: See Mechem'• Elem. of Partn., §§ 162, UU, 191. .

name of (Joe & Barnard. Barnard alone defended. One John-

son testiﬁed that a plank road was very necessary to enable

lumbering operations to be carried on in the vicinity in which

defendant’s lands were situated. Judgment for plaintiﬂf, and
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Barnard brings error.

Mitchell <6 McAIpinc, for Barnard, were stopped by the court.

Conger <£ H ar-ris, for the company.

BARNARD vs. PLANK ROAD CO.

Mnnrm, C. J. Barnard & Coe are admitted to have been

“partners in the lumbering business, owning lands in St. Clair

county as such partners, and manufacturing lumber there-

8upreme Court of Michigan, 1859.

from.” While such partners, (Joe subscribed the name of the

ﬁrm to the articles of association of the plank road company,

6 Mich. 274.

but without Barnard’s knowledge or consent. This subscrip-

tion, it is claimed, made Barnard a stockholder in the company.

(No rule is better settled than that one partner cannot bind

his copartner by any contract not within the immediate scope

of the partnership, unless with such copartner’s knowledge and

consent._) Each partner is an agent for all the members of the

This was an. action brought by the plank road company to
recover upon a subscription made to its stock by Coe in the
name of Coe & Barnard. Barnard alone defended. -One Johnson testified that a plank road was very necessary to enable
lumbering operations to be carried on in the vicinity in which
defendant's lands were sittiated. Judgment for plaintiff, and
Barnard brings error.
Mitchell & Mc.Alpine, for Barnard, were stopped by the court.
Conger & Harris, for the company.
MARTIN, C. J. Barnard & Coe are admitted to have been
"partners in the lumbering business, owning lands in ~t. Clair
county as such partners, and manufacturing lumber therefrom." While such partners; Coe subscribed the name of the
firm to the articles of association of the plank road company,
but without Barnard's knowledge or consent. This subscription, it is claimed, made Barnard a stockholder in the company.
(No rule is bett<.>r settl<.>d than that one partner cannot bind
liis copartner by any co~tract not within the immediate scope
of the partnership, unless with such copartner's knowledge and
<·onsent._) Each partner is an agent for all the members of the

5% 7 5~~ - ~4' ' 7'" —""’

BARNARD
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vs. PLANK Ro.&.i) Co.

ﬁrm, in the transaction of all business of such ﬁrm; but as to

matters foreign to such business, he is regarded as a

stranger. The general business of the ﬁrm being that of man-

ufacturing lumber, and the ownership of land as incident

thereto, the subscription to stock in a corporation, or to articles

of association for the creation of one, was not an incident of

such partnership. Incidental beneﬁts would not authorize one

partner to bind his fellow, and no authority so to bind him is

shown.

And the knowledge and assent required to bind the copart-

ner must be established by evidence aﬂirmatively showing it,

or from which it may be clearly inferred. This is sought to be

establihed from the fact that assessment were made, and

their payment demanded of the ﬁrm, which were unresponded

to; and it is urged that it was Barnard’s duty, upon such

demands, to repudiate any interest in the company, and that

his silence should be construed into a recognition of his rela-

tion as a stockholder. Now, a demand either through the

mail, or personal, is sufficient to bind a tockholder, but not to
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create one. If the person of whom the demand is made be not

one, it is not his duty to disclaim the character of tockholder;

it is enough that he does not respond to such demand. The

simple admission that demand was duly made of the ﬁrm, is

not one of a personal demand of Barnard, nor is it of anything

more than a fact—its etieet being a question of law. There is

no evidence, nor any admission, in the case, that knowledge

of the demand ever came to Barnard; and certainly none that

he ever, by any word or act, recognized any connection with

the company.

The liability of Barnard is also sought to be established from

the testimony of Johnson. This testimony is objected to, as

inadmissible under the case as presented, and for general

incompelcncy.

VVe do not regard the stipulation as the making of a case,

but only as an admission of facts for the purpose of obviating

the necessity of producing witnesses'to prove them. Any

other facts necessary for either party to show could still be

proven.

The testimony was competent as tending to show the inter-

est of the partnership in the road, but falls far short of being

_ _ ___ . _ __
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firm; in the transaction of all business of such firm; but as to
matters foreign to such business, be is regarded as a
stranger. The general business of the firm being that of manufacturing lumber, and the ownership of land as incident
tbel;'eto, the subscription to stock in a corporation, or to articles
of association for the creation of one, was not an incident of
such partnership. Incidental benefits would not authoriir.e one
partner to bind his fellow, and no authority so to bind him is
shown.
And the knowledge and assent required to bind the copa.rtner must be established by evidence affil'Inatively showing it,
or from which it may be clearly inferred. 'l'his is sought to be
('stablished from the fact that assessments were made, and
their payment demanded of the firm, which were unresponded
to; and it is urged that it wrui Barnard's duty, upon such
demands, to repudiate any interest in the company, and that
his silPnce should be construed into a recognition oi his relation as a stockholder. Now, a demand either through the
mail, or personal, is sufficient to bind a stockholder, but not to
create one. If the person of whom the demand is made be not
one, it is not his duty to disclaim the character of stockholuer;
it is enough that he does not respond to such demand. The
simple admission that demand was duly made of the firm, is
not one of a personal d(~mnnd of Barnard, nor is it of anything
more than a fact-its (•ffoct being a question of law. T11ere is
no evidence, nor any admission, in the case, that knowledge
of the demand ever came to Barnard; and certainly none that
be ever, by any word or act, recognized any connection with
the company.
The liability of Barnard is also sought to be established from
the testimony of Johnson. This testimony is objected to, a.a
inadmi~~.;j bl<> under the case as presented, and for general
incompelen(~y.

"Te do not regard the stipulation as the making of a case,
but only as an admission of facts for the purpose of obviating
the necessity of producing witnesses •to prove them. Any
other facts necessary for either party to show oould still be
proven.
The testimony was competent as tending to show the interest of the partnership in the road, but falls far short of being
35
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suﬁicient to establish, or of tending to ﬁx, any liability upon

Barnard.

The judgment must be reversed, and a new trial granted.

The other justices concurred.

' NOTE: See Mecl1em’s Elem. of Partn., § 165.

BANNER TOBACCO CO. vs. JENISON.

Supreme Court of Michigan, 1882.

sufficient to establish, or of tending to fix, any liability upon
Barnard.
The judgment must be reversed, and a new trial granted.
The other justices concurred.

48 Mich. 459, 12 N. W. Rep. 655.

On June 26, 1875, the defendants, Luman and Lucius Jeni-

NOTB: See Mechem's Elem. of Parto., § 185,

son, were in business as partners in the milling business at

Jenisonville under the name of L. & L. Jenison. One B. F.

Emery, who was in business at Whitehall, owed them about

$1,000. He was also heavily indebted to others and presum-

ably insolvent. Under these circumstances, and of his own

motion, he put on record a chattel mortgage on his stock to

defendants and then telegraphed them to come to Whitehall.

Luman Jenion, who had personal charge of the milling busi-

BANNER TOBACCO CO. vs. JENISON.

ness, went. \Vhile at Whitehall an arrangement was made

between him and Mr. Emery under which the apparent owner-

ship of the stock of goods was placed in the ﬁrm of L. & L.

Supreme Court of Mi.chigan, 1882.
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Jenison, and their name placed upon the store as is usual to

indicate proprietorship. Mr. Emery was then to go on and sell

48 Mich. 459, 12 N. W. Rep. 655.

the stock in the usual course of business as their agent, keep-

ing it up by new purchases as should be found needful. Luman

Jenison in his testimony says that no purchases were to be

made on credit, and all authority to use the credit of the ﬁrm

was expressly withheld. Emery denies this, but admits he

was cautioned not to get the store in debt. He bought, how-

ever, from time to time on credit, and among other purchases

made of the plaintiff the purchase of cigars, the bill which is

the subject of this suit. Luman Jenison at the time of the

arrangement opened a bank account for Emery in the name of

L. & L. Jenison with a banker at Whitehall, and Emery pro-

On June 26, 1875, the defendants, J,uman and Lucius Jenisan, were in business as partners in the milling business at
Jenisonville under the name of I"'. & J.,. Jenison. One B. }I,_
Emery, who was in business at Whitehall, owed them about
fl,000. He was also heavily indebted to others and presumably insolvent. Uncler these circumstnnces, and of his own
motion, be put on record a chattel mortgage on bis stock to
·defendants and then telegraphed them to come to \Vbitehall.
Luman Jenison, 1"ho had personal charge of the milling business, went. \Vhile at 'Whitehall an arrangement was made
between him and Mr. Emery under which the apparent ownership of the stock of goods was placed in the firm of L. & L. ·
Jenison, and their name placed upon the store a.s is mmal to
indicate proprietorship. Mr. Emery was then to go on and sell
the stock in the usual course of business as their agent, keeping it up by new purchases as should be found needful. Luman
Jenison in bis testimony says that no purrhases were to be
made on credit, and all authority to use the credit of the firm
was expressly withheld. Emery denies this, but admits he
was cautioned not to get the store in dc•bt. He bought, however, from time to time on credit, and among other purchaRel!I
made of the plaintiff the purchase of cigars, the bill which is
the subject of this suit. Luman Jenison at the time of the
arrangement opened a bank account for Emery in the name of
L. & I.... Jenison with a banker at Whltehall, and Emery pro-
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cured letter and bill heads in the same ﬁrm name which were

BANNER ToBAcco

Co.

vs. JENISON.
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used by him.

The business continued under this arrangementuntil the

fall of 1879; Emery and Luman Jenison evidently understand-

ing that, though Emery was ostensibly agent, he was really as

between the parties themselves only mortgagor, with permis-

sion to sell the mortgaged goods to pay the debt. IIe did not,

however, during all this time reduce the debt, but on the other

hand received ﬂour from defendants for which he paid only a.

part. Meantime he took the beneﬁt of the bankrupt law, and

received his discharge. On September 11, 187 9, Luman/Jenison

went to \Vhitehall and with the concurrence of Emery sold

out the stock to one Banks, realizing therefor less than the

sum due his ﬁrm. Subsequently the account of the plaintiff

was presented to him for settlement, and he refused to recog-

nize any liability upon it. It was then put in suit. Plaintiff

had judgment and defendants appealed.

Taggart, Stone ¢f- Earle, for plaintiﬂ.

J. 0. Fitzgerald, for defendants.

Cooucr, J. (After stating the facts.) If the plaintiff’s case
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is weak in any point it is in the evidence to connect Lucius

Jenison with the arrangement whereby Emeny was made agent

for carrying on the business at Whitehall. The circuit judge

correctly instructed the jury that if the action of Luman Jeni-

son was taken, and the business subsequently carried on in the

cured letter and bill heads in the same firm name which were
used by him.
The business continued under this arrangement ·until the
fall of 1879; Emery and Luman Jenhwn evidently understanding that, though Emery was ostensibly agent, be was really as
between the parties themselves only mortgagor, with permission to sell the mortgaged goods to pay the debt. He did not,
however, during all this time reduce the delJt, but on tlle other
hand received flour from defendants for which he paid only a
part. Meantime he took the benefit of the bankrupt law, and
received his discharge. On September 11, 18W, LumalYJenison
went to 'Vhiteball and with the con.currence of Emery sold
out the stock to one Ba~ks, realizing therefor less than the
sum due his firm. Subsequently the account of the plaintiff
was presented to him for settlement, and he refusetl to reco:~
nize any liability upon it. It was then put in suit. Plaintiff
had judgment and defendants appealed.

name of L. & L. Jenison without the knowledge of Lucius at

the time or his subsequent ratiﬁcation, there could be no recov-

ery in this action; but that if Lucius authorized it, or knew

how the business was being conducted and did not dissent, then

Taggart, Stone & Earle, for plainti1f.
J. 0. F'itzgerald, for defendants.

both were bound to the extent of the agency Luman undertook

to create. He also instructed them that merely leaving Emery

in possession with instructions to sell the goods, would not

give him authority to purchase goods on credit. This instruc-

tion was as favorable as defendants could ask, and we ﬁnd no

requests refused which we think the defendants entitled to.

It is conceded that the authority of Luman J enison as a part-

ner in the mill did not empower him to engage the ﬁrm in

another and independent business without the consent of his

associate. It was a very important fact, however, that the

‘Q

CooJ,EY, J. (After stating the facts.) If the plaintiff's ca~
is weak in any point it is in the evidence to connect Lucius
.Jenison with the arrangement whereby Erne~ was made agent
for carrying on the business at Whitehall. The circuit judge
correctly instructed the jury that if the action of Luman Jf.'nison was taken, and the business subsequently carried on in the
name of L. & L. Jenison without the knowledge of Lucius at
the time or his subsequent ratification, there could be no recovery in this action; but that if J,ucius authorized it, or knew
how the business was being conducted and did not dissent, then
both were bound to the extent of the agenry Luman undertook
to create. He also instructed them that merely leaving Emery
in possession with instructions to sell the goodR, would not
give him authority to purchase goods on credit. This instruction was as favornble as defendants could ask, and we find no
requests refused which we think the defendants entitled to.
It is conceded that the authority of J...uman Jenison as a partner in the mill did not empower him to engage the firm in
another and independent business without the consent of his
aasociate. It was a very important fact, however, that the
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debt for which Luman Jenison assumed to take security in the

peculiar manner above described was a partnership debt. He

undoubtedly had authority to take goods in payment, and to

create an agency for the purpose of’ selling oﬁ the goods so

taken; and if in his opinion keeping up the stock for a time

was the best means of enabling the goods to be sold to advan-

tage, very slight circumstances of knowledge or assent on the

part of his copartner ought to be sufficient to make the ﬁrm

responsible for the acts of the agent in keeping up the stock

in the usual way. Secret instructions to the agent under such

circumstances cannot avail. It would be a reproach to the law

if it could suffer a principal to escape responsibility for those

acts of the agent which, according to the usual course of the

business in which he was engaged, the public had a right to

understand were authorized. There was abundant evidence

in the case to charge Luman Jenison, and we think there was

also enough from which the jury might infer that Lucius J eni-

son could not have been ignorant of the business carried on so

long in the name of his ﬁrm.
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It was urged on the part of the defense that as the defend-

ants had a known place of business which they personally man-

aged, and which was altogether different from that carried on

at Whitehall, the plaintiﬁ‘ was guilty of negligence in making

sale to Emery without ﬁrst communicating with defendants

and learning from them - directly what was the extent of

l<1mery’s agency. \Ve think, on the other hand, that the negli-

gence, if any, was all on the other side. The arrangement

under which L. & L. Jenison became apparent owners, while

as to Emery they were mortgagees only, and under which

Emery for several years was enabled to carry on business

though a bankrupt, was more than questionable in its nature,

and if it landed the parties in trouble it was what they ought

10 have anticipated. The plaintiff sold its goods in the usual

course of trade, and with no reason to doubt that Emery had

the authority he professed to have, and which one of the

defendants at least, according to the evidence which the jury

believed, had done what he could to confer.

(Omitting a question of practice.)

Affirmed.

1\'0'rls:— See M~-clie|n’s lilem. of Partn., 165, l66.

debt for which Luman Jt>nison assumed to tnke security In the
peculiar mnnner above described was a partnership debt. Be
undoubtedly bad authority to take goods in payment, and to
create an agency f.or the purpose of selling off the goods so
taken; and if in bis opinion ke<>ping up the stock f <>r a time
was the bt-st means of enabling the goods to be sold to advantage, very slight circumstances of knowledge or assent on the
part of his copartner ought to be sufficient to make the firm
responsible for the acts of the agent in keeping up the stock
in the usual way. Secret instructions to the agent under such
drcumstances cannot avail. It would be a reproach to the law
\
\if It could suffer a princ_ipal to escape responsibility for those
incts of the agent which, according to the usual course of the
'husiness in which he was engaged, the public had a right to
understand were authorized. There was abundant evidence
in the case to charge Luman Jenison, and we think there was
also enough from which the jury mi1d1t infer that Luciu_s JeniKon could not have been ignorant of the business carried on so
long in the name of his firm.
It was urged on the part of the defense that as the defendants had a known place of business which they personally manuged, and which was altogether different from that carried on
:it Whitehall, the plaintiff was guilty of negligence in making
sale to Emery without first communicating with defendants
:md learning from them · directly what was the extent of
Emery's ag<>ncy. 'Ve think, on the other hand, that the neglii,:ence, if any, was all on the other side. The arrangement
under which L. & L. Jenison \)(>came apparent owners, while
as to EmPry they were mortgagees only, and under which
Emery for sevt>ral years was enabled to carry on business
1 hough a bankrupt, was more than quf!stionnble in its nature,
and if it landed the parties in trouble it was what they ought
10 have anticipated. The plaintiff sold its good~ in the usual
course of trade, and with no reason to doubt that Emery had
the authority he professed to have, and which one of the
defendants at least, according to the e\··idence which the jury
believed,• had done what he could to confer.
lOmitting a question of practice.)
Affirmed.
NOTK: - 8l'l' l\l•·c!lt'm':i El•'lll, uf Parln.,

~~
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I

BOARDMAN vs. ADA MS.

-Supreme Cou-rt of Iowa, 1857.

5 Iowa 224.

The plaintiffs, Boardman & Gray. were manufacturers of

pianos at Albany, N. Y. Adams & Hackley were partners in

DOA RD MAN vs. A DA MS.

the printing business and published the “Tribune” newspa.per

at Dubuque, Iowa. On June 19, 1854, Adams wrote to plain-

tiffs, saying “your offer to us of an agency, we accept,” and-

· Supreme Oou.rt of lotva, 1851.

urging plaintiffs to send sample pianos. Hackley also wrote

the same day, recommending Adams a a competent man, and

G Iowa 224.

saying: “I think you would promote your interest by ship-

ping us, at once, a small but select assortment of your instru-

ments.” Plaintiffs replied on June 23 declining to send any as

samples, but offered to sell them the pianos on certain terms

and said they had forwarded two on those terms. On Septem-

ber 29 Hackley wrote, “\Ve have just effected a sale of your

two pianos at six months. We have a prospect of selling two

or three more, if we had them. A. W’. Hackley.” On the

receipt of this letter plaintiff shipped two more pianos on the
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terms mentioned in their previous letter. Hackley received

these pianos and put them in the hands of a commission mer-

chant for sale. When sold the proceeds were paid to Hackley.

Adams had nothing to do with this last transaction, and, in

fact, the partnership between Adams and Hackley had been

dissolved about August 25. Not receiving pay for any of the

pianos plaintiffs brought this action against Adams & Hackley

to recover the price of the four. Verdict for plaintiffs, and

Adams appeals. .

Smith, McKinla_r/ <5 Poor, for appellant.

No appearance for plaintiffs.

STOCKTON, J. The court charged the jury that the plaintiffs

must recover for pianos sold and delivered, or they could not

recover at all; that if the pianos were sold to Hackley alone,

and not to the ﬁrm, the plaintiffs could not recover in this

action; that there must be satisfactory proof, either that the

1

The plaintiffs, Boardman & Gra~·. were mnnnfacturers of
pianos at Albany, N. Y. Adnms & Hackley were partners in
the printing business and publiijhed the "Tribune" newspapet•
at Dubuque, Iowa. On June 19, 1854, Adams wrote to plaintiffs, saying "~·our offer to us of an agency, we accept," and.
urging plaintiffs to send sample pianos. Hackley also wrote
the same day, recommending Adams as a competent man, and
saying: "I think you would promote your inte1·est by shipping us, at once, a small but select assortment of your instru~nts." Plaintiffs replied on June 23 declining to send any as
samples, but offered to sell them the pianos on certain terms
and said th<~y had forwarded two on those terms. On September 29 Hackley wrote, "\Ve have just effected a sale of your
two pianos at six months. We have a prospect of selling two
or three more, if we had them. A. \V. Hackley." On the
receipt of ~his letter plaintiff shipped two more pianos on the
terms mentioned in their previous letter. Hackley received
these pianos and put them in the hands of a commission merchant for sale. When sold the proceeds were paid to Hackley.
A.dams bad nothin~ to do with this last transaction, and, in
fact, the partnership between Adams and Hackley had been
dissolved about Augnst 25. Not receiving pay for any of the
pianos plaintiffs brought this acti-0n against Adams & Hackley
to recover the price of the four. Verdict for plaintiffs, and
Adams appeals.
Smith, McKinla11 & Poor, for appellant~

No appearance for plaintiffs.
STocKTON, J. The court charged the jury that the plaintiffs
must recover for pianos sold and delivered, or they oould not
recover at all; that if the pianos were sold to Hackley alone,
and not to the firm, the plaintiffs could not recover in this
action; that there must be satisfact.o ry proof, either that the
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buying and selling of the pianos was within the scope of the

partnership business of defendants, or that they jointly

ordered the pianos from plaintiffs, before they can recover;

that plaintiffs having sued for pianos sold and delivered, can-

not recover on proof that the pianos were sent to defendants

to be sold on commission, or on any other proof falling short

of proof of sale and delivery; and that the jury must examine

the testimony with reference to each of the defendants sepa-

rately. It is ﬁrst assigned for error, that the district court

refused to charge the jury that it was necessary for plaintiffs

to show that Adams had knowledge of the whole of the trans-

actions, and consented thereto (or what was equivalent

thereto), before he could be made liable. It is assumed that

the refusal of the court to charge the jury as requested was in

effect saying to them that one member of a partnership ﬁrm,

without the consent of the other partner, can bind the ﬁrm in

matters which are without the scope of the partnership busi-

ness.

The law is well settled, as claimed by defendants’ counsel,

that one partner cannot bind the ﬁrm by any contract made
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in the name of the ﬁrm, unless it be in a matter within the

scope of the partnership dealings or falling within the ordinary

business and transactions of the ﬁrm: Western Stage C0. vs.

Walker, 2 Iowa 512, 65 Am. Dec. 789; Story on Partnership,

I§ 322. Looking at all the instructions given in this case, and

at the testimony contained in the record, we cannot say that

the court undertook to lay down a different rule, or that there

‘was error in refusing the instructions asked. The respective

iletters of Adams & Hackley to plaintiffs of June 19, 1854,

lthough signed in their individual names, were evidently writ-

‘ten in the name and upon the business of the ﬁrm. Adams

says: “Your advertisement of pianos is in our paper, and your

offer to us of an agency we accept.” Attached to this is the

letter of Hackley in which he says: “I think you would pro-

mote your own interests by shipping to us a small but select

assortment of your instruments.” The jury were told that

“they must be satisfied that the business of buying and selling

pianos was within the scope of the partnership business, or

that defendants jointly and as copartners specially ordered

the pianos before a joint liability was incurred.” By this

instruction the question of fact was left for the determination

________

buying and selling of the pianos was within the scope of the
partnership business of defendants, or that they jointly
ordered the pianos from plaintiffs, before they can recover;
that plaintiffs having sued for pianos sold and delivered, cannot recover on proof that the pianos were sent to defendants
to be sold on commission, or on any other proof falling short
of proof of sale and delivery; and that the jury must examine
the testimony with rc>ference to each of the defendants separately. It is first assigned for error, that the district court
refused to charge the jury that it was necessary for plaintiffs
to show that Adams bad knowledge of the whole of the trans.actions, and consented thereto (or what was equivalent
thereto), before he could be made liable. It is assumed that
the refusal of the court to charge the jury as requested was in
effect saying to them that one member of a partnership firm,
without the consent of the other partner, can bind the firm in
matters which are without the scope of the partnership business.
The law is well settled, as claimed by defendants' counsel,
that one partner cannot bind the firm by any contract made
in the name of the firm, unless it be in a matter within the
Fll'ope of the partnrrship dea!ings or falling within the ordinary
hnsinE'ss and transactions of the firm: Western Stage Co. vs.
Wu.Zker, 2 Iowa 512, 65 Am. Dec. 789; Story on Partnership,
1 § 322.
Looking at all the instructions given in this case, and
at the testimony contained in the record, we cannot say that
the court undertook to lay down a different rule, or that there
. was error in refusing the instructions asked. The respective
I letters of Adams & Hackley to plaintiffs of June 19, 1854,
I
!fh-0ugh signed in their individual names, were evidently writ·
·ten in the name and upon the business of the firm. Adams
says: "Your advertisement of pianos is in our paper, and your
offer to us of an agency we accept." Attached to this is the
letter of Hackley in which be says: "I think you would promote your own interests by shipping to us a small but select
assortment of your instl'llments." The jury were told that
"they must be satisfied that the business of buying and selling
pianos was within the scope of the partnership business, or
that defendants jointly and as copartners specially ordered
the pianos before a joint liability was incurred." By this
instruction the question of fact was left for the determination

BOAHDMAN vs. Anaus; 279

of the jury whether the dealing in pianos had been made a part

BOARDMAN VS. ADA.HS.
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of the business of the ﬁrm. And from the evidence we think

accepting, in the name of the ﬁrm, the agency offered them by

they were authorized to infer that the defendants concurred ij

plaintiffs, and had agreed to add to their regular partnershi

business that of dealing in pianos.

It is to be observed that defendants in their letters to plain-

tiifs make no stipulation as to the terms on which the pianos

are to be sent to them. Nothing is said of their being sent to

be sold on commission. They accept the agency, and advise

plaintiffs to send on their pianos to them. In reply the plain-

tiﬁs inform-them that they do not consign pianos to be sol?

on commission——they decline all such applications. The

have, however, shipped to defendants two pianos on these

terms; that they are to be at the risk of the defendants when

delivered at Albany on the railroad or canal, and all sales are

to be at defendants’ risk; that the pianos are sold to them at

the usual rates; but they agree to wait with defendants for

payment until the pianos are sold by them, charging them

interest on account after four months; and that if the defend-
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ants choose to purchase the pianos “out and out” twenty per

cent. will be deducted from the invoice price at six months’

credit—if for cash a discount of ﬁve per cent. additional will be

made. Upon these terms the ﬁrst two pianos were shipped to

defendants. Upon notice to them of the terms of the plain-

tiffs, if not acceptable to them, they should have notiﬁed plain-

titfs of their dissent and their refusal to receive the pianos.

Instead of this Hackley, one of the defendants, writes to plain-

tiffs from the “Tribune” oﬂice, Septem-ber 29: “We have just

eifected a sale of your two pianos at six months.” Having

made the dealing in pianos a part of their partnership busi-

ness, and notiﬁed plaintiffs thereof, this letter, though written"

and signed by Hackley alone, binds the ﬁrm. There is no

expressed dissent to the terms on which the pianos were sold

to them, and no unwillingness manifested to continue the busi-

ness and agency on the same terms. On the contrary, they

inform the plaintiffs that they “have a prospect of selling two

or three more if they had them.” In accordance with this

suggestion the remainder of the pianos charged are shipped

to defendants.

Where a partnership ﬁrm, embarked in a particular business

to which their engagements are conﬁned, and to which alone

of the jury whether the dealing in pianos had been made a part
of the business of the firm. And from the evidence we th.ink
they were authorized to infer that the defendants concurred i~
accepting, in the name of the firm, the agency offered them by
plaintiffs, and bad agreed to add to their regular partnersbi
business that of dealing in pianos.
It is to be observed that defendants in their letters to plain·
tiffs make no stipulation as to the terms on which the pianos
a re to be sent to them. N otlling is said of their being sent to
be sold on commission. They accept the agency, and advise
J'laintiffs to send on their pianos to them. In reply the plain·
tiffs inform them that they do not consign pianos to be sole\.
on commission-they decline all such applications. Thef
have, however, shipped to defendants two pianos on these
terms; that they are to be at the risk of the defendants when
delivered at Albany on the railroad or canal, and all sales are
to be at defendants' risk; that the pianos a.re sold to them at
the usual rates; but they agree to wait with defendants for
payment until the pianos are sold by them, charging them
interest on account after four months; and that if the defend·
ants choose to purchase the pianos "out and out" twenty per
cent. will be deducted from the invoice price at six months'
credit-if for cash a discount of five per cent. additional will be
made. Upon these terms the first two pianos were shipped to
nefendants. Upon notice to them of the terms of the plaintiffs, if not acceptable to them, they should have notified plaintiffs of their dissent and their refusal to receive the pianos.
Instead of this Hackley, one of the defendants, writes to plaintiffs from the "Tribune" office, September 29: "We have just
effected a sale of your two pianos at six months." Having
made the dealing in pianos a part of their partnership business, and notified plaintiffs tb~reof, this letter, though written·
and signed by Hackley alone, binds the firm. There is no
expressed dissent to the terms on which the pianos were sold
to them, and no unwillingness manifested to continue the business and agency on the same terms. On the contrary, they
inform the plaintiffs that they "have a prospect of selling two
or three more if they had them." In accordance with this
suggestion the remainder of the pianos charged are shipped
to defendants.
Where a partnership firm, embarked in a particular business
to which their engagements are confined, and to which alone
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their partnership contracts extend, by mutual agreement,

enlarge the sphere of their operations, and include another

branch of business, the power of each partner to bind the ﬁrm

by his contracts is co-extensive with the whole business of the

partnership; and the acts of each member are as binding on

the ﬁrm in the new branch of business in which they are

engaged as they are in the former regular and ordinary busi-

ness. If Adams & Hackley agree to add the business of deal-

ing in pianos to their regular business of printing and publish-

ing newspapers, the acts of each member of the ﬁ-rm are bind-

ing on the other in everything connected with the buying and

selling of pianos, and neither can object that the other partner

makes contracts or incurs liabilities in the name of the ﬁrm,

which, by virtue of the relation existing between them, shall

bind them both. It was not necessary, therefore, in our view

of the law and the facts, that the plaintiffs hould prove that

Adams had knowledge of all the transactions which passed

between his copartner and the plaintiifs, and that he consented

thereto. He is presumed to consent to all the acts of his part-

ner within the scope of the business of the ﬁrm.
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The second assignment of error is upon the refusal of the

court to charge the jury “that if the letter of Boardman & Gray

does not accept the offer and terms stated by Adams, it is nec-

essary to bring home to Adams a knowledge of the contents

of the letter of Boardman & Gray.” The refusal to give this

instruction was not erroneous. No offer of terms was made by

Adams in his letter to plaintiffs. He informs them that the

offer to their ﬁrm of an agency for the sale of their pianos is

accepted by defendants, and advises plaintiﬂs that they had

better have one of their pianos in Dubuque. Having accepted

the agency proposed, and agreed to make the dealing in pianos

a part of their business as a. partnership, Adams, as one of the

partners, is equally and jointly with Hackley liable for all

pianos sold and delivered to the partnership ﬁrm. Even if

Adams never aw or knew anything of the letter of plaintiffs,

he is bound by the acts of his copartner.

Judgment affirmed.

No'rE:—See Mechenfs Elem. of Partn., § 167; Latta vs. Kilbourn, ante,

p. 212.
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their partnership contracts extend, by mutual agreement,
enlarge the sphere of their operations, and include another
branch of business, the power of each partner to bind the firm
by hie contracts is co-extensive with the whole busine88 of the
partnership; and the acts of each member are as binding on
the firm in the new branch of business in which they are
engaged as they are in the former regular and ordinary business. If Adams & Hackley agree to add the business of dealing in pianos to their regular business of printing and publishing newspapers, the acts of each member of the fl.I'm are binding on the other in everything connected with the buying and
selling of pianos, and neither can object that the other partner
makes contracts or incurs liabilities in the name of the firm,
which, by virtue of the relation existing between them, shall
bind them both. It was not necessary, therefore, in our view
of the law and the facts, that the plaintiffs should prove that
Adame had knowledge of all the transactions which passed
. between his copartner and the plaintiffs, and that he consented
thereto. He is presumed to consent to all the acts of his partner within the scope of the business of the firm.
The second assignment of error is upon the refusal of the
court to charge the jury "that if the letter of Boardman & Gray
does not accept the offer and terms stated by Adams, it is necessary to bring home to Adams a knowledge of the contents
of the Jetter of Boardman & Gray." The refusal to give this
instruction was not erroneous. No offer of terms was made by
Adams in his Jetter to plaintiffs. He informs them that the
offer to their firm of an agency for the sale of their pianos is
accepted by defendants, and advises plaintiffs that they had
better have one of their pianos in Dubuque. Having accepted
the agency proposed, and agreed to make the dealing in pianos
a part of their business as a partnership, Adams, as one of the
partners, is equally and jointly with Hackley liable for all
pianos sold and delivered to the partnership firm. Even if
Adams never saw or knew anything of the letter of plaintiffs,
he is bound by the nets of his copartner.
Judgment affirmed.
NoTE:-See Mt-cheo1'1:1 Elem. of Parto., § 167; Latta va. Kilbourn, ante,
p. 212.
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PORTER vs. CURRY.

Supreme Court of Illinois, 1869.

' 50 Ill. 319, 99 Am. Dec. 520.

Assumpsit by Porter against Curry and Majors, as partners,

for the balance of'the price of a mare, claimed to have been

sold by the plaintiff to the defendants. Curry alone was

served. The defendant had a verdict and judgment, and the

PORTER vs. CURRY.

plaintiff appealed.

Skinner and Marsh, for the appellant.

Supreme Coorl of Illinois, 1869.

Warren and Wheat, for the appellee.

Lavvmsxcn, J. Curry and Majors were partners in the man-

60 Ill. 819, 99 Am. Dec. 520.

ufacture of wagons, and in August, 1807, sold a wagon to Por-

ter, the appellant, for $110, for which he gave his note. Soon

afterwards Porter, by an arrangenient with Majors, sold the

latter a mare for $200, and received therefor his own note and

one executed by Majors for~$90. Porter swears, however, that

Majors claimed to be purchasing the horse for the use of the

ﬁrm, and on the credit of the ﬁrm, and that he "himself sup-

Aseumpsit by Porter against Corry and Majors, as partners,
for the balance of ·the price of a mare, claimed to have been
sold by the plaintiff to the defendants. Curry alone was
served. The defendant bad a verdict and judgment, and the
plaintiff appealed.

posed that he was taking the ﬁrm note, instead of the indi-
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vidual note of Majors, and not being able to read did not dis-

cover his error until Majors absconded and he showed his note

to a neighbor. Majors absconded to Missouri a few days after

8kinner and Marsh, for the appellant.
Warren and Wheat, for the appeJJee.

the purchase, taking with him the mare. Curry pursued

Majors, obtained possession of the mare, and sold her. Porter

brought this suit against the ﬁrm to recover the $90, and it

is resisted on the ground that the mare was not required in the

business, and therefore Majors had no power to buy her on the

ﬁrm credit.

It is clear, however, even if the purchase of a horse was not

within the scope and usage of such a partnership as existed

between Curry and Majors, yet if the mare was in fact pur-

chased on the ﬁrm credit, and if Curry afterwards claimed her

from Majors as ﬁrm property, and obtained possession of her

on that ground, he thereby ratiﬁed the act of Majors in buying

her on the partnership credit. He cannot be permitted at the

36

LAwnExcE, J. Curry and Majors were partners In the manufacture of wagons, and in August, 1867, sold a wagon to Porter, the appellant, for fllO, for which be gave his note. Soon
afterwards Porter, by an arrangement ·with Majors, sold the
latter a mare for '200, and received therefor his own n<>te and
one executed by Majors for f90. Porter swears, however, that
Majors clain:ied t-0 be purchasing the horse for the use of the
ilrm, and on the credit of the firm, and that he ·himself supposed that he was taking the firm note, instead of the indi·
vidual note of Majors, and not being able to read did not discover his error until Majors absconded and he showed his note
to a neighbor. Majors absconded to Missouri a few days after
the purchase, taking ~ith him the mare. Curry pursued
Majors, obtained possession of the mare, and sold her. Porter
brought this suit against the firm to recover the f90, and it
is resisted on the ground that the mare was not required in the
business, and therefore Majors had no power to buy her on the
ilrm credit.
It is clear, however, even if the purchase of a horse was not
within the scope and usage of such a partnership as existed
between Curry and Majors, yet if the mare was in fact purchased on the firm credit, and if Curry afterwards claimed her
from Majors as firm property, and obtained possession of her
on that ground, he thereby ratified the act of Majors in buying
her on the partnership credit. Be cannot be permitted at the
36
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same moment to claim the beneﬁt of the purchase and deny

its obligations. This view of the law was embodied in the

sixth and seventh instructions asked by plaintiﬁ, and they

should have been given. For the same reason, the ﬁrst instruc-

tion given for the defendant should have been refused. It puts

the case to the jury wholly on the question of an original power

by Majors to buy on the ﬁrm credit, and makes the case turn

entirely upon that, leaving the question of ratiﬁcation alto

gether out of view.

The judgment is reversed and the cause remanded.

Judgment reversed.

Nona:-See Mechenfs Elem. of Partn., §§ 176, 190.

PEASE vs. COLE.

Supreme Court of Connecticut, 1885.

53 Conn. 53, 22 Atl. Rep. 681, 55 Am. Rep. 53.

same moment to claim the benefit of the purchase and deny
its obligations. This view of the law was embodied in the
sixth and seventh instructions asked by plaintiff, and they
should have been given. For the same reason, the first instruction gh·en for the defendant should have been refused. It puts
the case to the jury wholly on the question of an original power
by Majors to buy on the firm credit, and makes the case tun
entirely upon that, leaving the question of ratification altogether out of view.
The judgment is reversed and the cause remanded.
Judgment reversed.

Action by Ernest M. Pease against Charles H. Cole and

Daniel McC‘-arthy on a no_te executed by McCarthy in the ﬁrm

Nom:-See Mecbem's Elem. of Partn., §§ 176, 100.

name of defendants to J. B. McCarthy, father of Daniel

M cGarth y, and by him indorsed to plaintiff.
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Judgment for plaintiff, and defendant Cole appeals.

G. G. Sill and H. S. Sanford, for appellant.

L. E. Stanton and S. F. Jones, for appellee.

Looms, J. The question involved in this case is whether

one member of a copartnership formed for the purpose of con-

ducting a theater in Hartford could, under the circumstances

PEASE vs. COLE.

mentioned in the ﬁnding, bind the other member by executing

a negotiable promissory note in the name of‘ the ﬁrm for

Supreme Court of Connccttcut, 1885.

money borrowed. The ﬁnding, in terms, excludes all express

authority of the other partner, and even all knowledge of

GS Conn. 63, 22 Atl. Rep. 681, M Am. Rep. 68.

the matter on his partQSo that any conclusion that the note

is the note of the ﬁrm, rather than of the member executing it,

must necessarily rest on an authority to be implied. But here,

again, the facts found so circumscribe the range of inquiry as

-¥

Action by Ernest M. Pease against Charles H. Cole and
Daniel 'M:cCaMhy on a note executed by McCarthy in the firm
name of defendants to .J. B. McCarthy, father of Daniel
McCarthy, and by him indorsed to plaintiff.
.Judgment for plaintiff, and defendant Cole appeals.
G. G. Sill and H. 8 .•~anford, for appellant.
L. E. Stanton and 8. F. Jones, for appellee.

Looius, J. The qnestion involved in this case is whether
one member of n copartnership formed for the purpose of con·
ducting a theater in Hartford could, under the circumstances
mentioned in the finding, bind the other member by executing
a negotiable promissory note in the name of· the firm for
money borrowed. The finding, in terms, excludes all express
authority of the other partner, and even all knowledge of
the matter on his part._So that any conclusion that the note
is the note of the firm, rather than of the member executing It,
must necessarily rest on an authority to be implied. But here,
ngain, the facts found so circumscribe the range of inquiry·aa

"-·
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to exclude all the ordinary sources of uch authority. The cir-

PusB vs. CoLB.
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cumstances from which an authority may be implied are

identical with those involved in a question of ordinary agency,

for each partner is regarded as the accredited agent of the rest.

In many cases the decisive fact is found in the customary

course of dealing; but not so here, for it is found that the note

in question was the only note ever given in the name of the

ﬁrm. The copartnership ﬁrst commenced business in August,

1883, and on the 24th of the same month the note in suit was

given. There was therefore very little time for a course of con-

duct or usage of any sort to grow up, giving any apparent

authority. The ﬁnding traces the money bcgﬂowed only into

the hands of McCarthy, the partner who signed the ﬁrm name,

and no fact appears showing directly or presumptively, that

the act was necessary for any of the purposes of the partner-

ship. The only remaining source from which an authority may

be derived by implication must be sought in the nature and

scope of the partnership and in the nature of the act; and here,

if we examine the legal principles that are applicable, it will

be found, not only that all such implication is wanting, but
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that the presumption is directly against the authority assumed.

The weight of authority in the United States, and the uniform

tenor of the authorities in England, will be found to estab-

lish a controlling distinction in respect to implied authority

between commercial or trading and non-trading p~llpS.

Story, Partn.‘ (6th Ed.) § 102a; 1 Lindl. Partn. (4th Ed., by

Ewell), top p. 266, and note 1, and cases there cited; 1 Colly.

Partn. 648, 658; Metc. Cont. 121, and cases cited in the notes.

In a commercial partnership each acting partner is its gen-

eral agent, with implied authority to act for the ﬁrm in all mat-

ters within the scope of its busines; and the presumption of

law is that all commercial paper which bears the signature of

the ﬁrm, executed by one of the partners, is the paper of the

partnership, for the reason that the giving of such notes would

be Within the usual course of mercantile transactions. But

when we pass to non-trading partnerships the doctrine of gen-

eral agency does not apply, and there is no presumption of

authority to support the act of one partner. Hence, in order

to subject the ﬁrm upon a bill or note executed by one partner

in its name, a course of conduct, or usage, or other facts suiti-

cient to warrant the conclusion that the acting partner had

to exclude all the ordinary sources of such authority. The circumstances from which an authority may be implied are
identical with those involved in a question of ordinary agency,
for each partner is regarded as the accredited agent of the rest.
Jn many cases the decisive fact is found in the customary
course of dealing; but not so here, for it is found that the note
in q nestion was the onJy note ever given in the name of the
firm. The copartnershjp first commenced business in August,
l.883, and on the 24th of the same month the note in snit was
given. There was therefore very little time for a course of conduct or usage of any sort to grow up, givinO' any apparent
authority. The finding traces the money i;fowed only into
the hands of McCai1hy, the partner who signed the firm name,
and no fact appears showing directly or presumptively, that
1he act was necessary for any of the purp<>ses of the partnersMp. The only remaining source from which an authority may
be derived by implication must be sought in the nature and
scope of the partnership and in the nature of the act; and here,
if we examine the legal principles that are applicabJe, it will
be found, not onJy that all such implication is wanting, but
that the presumption is directly against the authority assumed.
The weight of authority in the United States, and the uniform
tene>r of the authorities in England, will be found to establish a controJJing distinction in i;espect to impJied authority
between commercial or trailing and non-trading partnerships.
Story, Partn. (6th Ed.) § 102a; 1 Lindi. P.artn. (4th Ed., by
Ewell), top p. 266, and note 1, and cases there cited; 1 Colly.
Partn. 648, 658; Mete. Cont. 121, and cases cited in the notes.
In a commercial partnership each acting partner is its general agent, with implied authority to act for the firm in all matters within the scope of its bnsinees; and the presumption of
law is that all commercial paper which bears the signature of
the firm, executed by one of the partners, is the paper of the
partnership, for the rease>n that the giving of such notes would
be within the usual course of mercau tile transactions. But
when we pass to .non-trading partnerships the doctrine of gen.
eral agency docs not apply, and there is no presumption of
authority to support tlie act of one partner. Hence, in order
to subject the firm upon a bill or note executed by one partner
tn its name, a course of conduct, or usage, or other facts suffi·
dent to warrant the conclusion that the acting partner had
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been invested by his copartners with the requisite authority,

must appear, or that the ﬁrm has ratiﬁed the act by receiving

the beneﬁt of it. That the partnership in question belongs to

the non-trading class seems so obvious as to need no discussion.

The brief in behalf of the defendant Cole cites many cases, and

been invested by his copartners with the requisite authority,
must appear, or that the firm bas ratified the act by receiving
the benefit of it. That the partnership to question belongs to

gives a long list of pursuits and professions which those cases

establish as of the non-trading class, and, although the conduct

of a theater is not there mentioned, yet the analogies m-ani-

festly include it. To show the existence of the distinction

contended for, and its application, we elect from a. multitude

of authorities the following in addition to those previously

referred to:

ln Judge rs. Bmswell, 13 Bush, 67, 26 Am. Rep. 185, the

defendants were partners under an agreement to engage in

mining business upon lands then leased or which might be

thereafter acquired. One of the members of the ﬁrm pur-

chased, without the others’ consent, and took conveyancesvof,

mining land in the name of the ﬁrm, and gave the bills of the

ﬁrm therefor. In an action by the payee of the bills against

the ﬁrm, a defense was made by the other partners that the
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purchase was without their consent or ratiﬁcation, and in the

plea they renounced all claim to the lands purchased. The

court held that the ﬁrm was not liable on the bills, saying that

the power of one partner to bind his copartners rests alone on

the usage of merchants, and _does not amount to a rule of law

in any other than commercial partnerships. In non-commercial

partnerships, one who seeks to hold the ﬁrm bound upon a con-

tract made by a single member must be able to show, either

express authority, or that such is the customary usage of the

particular branch of business in which the ﬁrm is engaged, or

such facts as will warrant the conclusion that the partner had

been invested by his copartners with the requisite authority.

In Hetllcy rs. Bra-inbridge, 3 Q. B. 316, the defendants were

attorneys in partnership, and one of the partners gave a note

in the name of the firm to the plaintiffs for the balance of

advancements made to one partner who was acting in behalf

of the ﬁrm. The advances were to be laid out on mortgage by

the ﬁrm. Lord Dhxnnx, O. J., in giving the opinion, said:

“No doubt a debt was due from the ﬁrm; but it does not follow

that one partner had authority to give a promissory note for

that debt. Partners in trade have authority, as regards

i ‘* mm

the non-trading class seems so obvious as to need no discussion.
The brief in behalf of the defendant Cole cites many cases, and
gives a long list of pursuits and professions which those cases
establish as of the non-trading class, and, although the conduct
of a theater is not there mentioned, yet the anal<>gies manifestly include it. To show the existence of the distinction
contended for, and its application, we select from a multitude
of authorities the following in addition to those previously
referred to:
Ju Jud96 vs. Bms1ceil, 13 Hush, 67, 26 Am. Rep. 185~ the
defendants were partners under an agreement to engage in
mining business upon lands then leased or which might be
thereafter acquired. One of the members of the firm purchased, without the others' consent, and took conveyances. of.
mining land in the name of the firm, and gave the bills of the
8rm therefor. In an action by the payee of the bills against
the firm, a defense was made by the other partners that the
purchase was without their consent or ratification, and in the
plea they renounced all claim to the lands purchased. The
court held that the firm was not liable on the bills, saying that
the power of one partner to bind his copartners rests alone on
the usage of merchants, and .does not amount to a rule of law
in any other than commercial partnerships. In non-commercial
partnerships, one who seeks to hold ~he firm bound upon a contract made by a single member must be able to show, either
express authority, or that such is the customary usage of the
particular branch of business in which the firm is engaged, or
such facts as will warrant the conclusion that the partner had
been invested by his copnrtners with the requisite authority.
In Hedley i:s. Brainbridge, 3 Q. B. 316, the defendants were
attorneys in partnership, and one of the partners gave a note
in the name of the firm to the plaintiffs for the balance of
advancements made to one partner who was acting in behalf
of the firm. The advances were to be laid out on mortgage by
the firm. Lord DkNMAN, C. J., in giving the opinion, said:
''No doubt a debt was doe from the ft rm; but it does not follow
that one partner had authority to give a promissory note for
that debt. Partners in trnde have authority, as regardR

Psasn vs. (ions. 285

third person, to bind the ﬁrm by bills' of exchange, for it is

PEASB VS. UOLB.

the usual course of mercantile transactions so to do; and this

authority is by the custom and law of merchants, which is

part of the general law of the land, But the same reason does

not apply to other partnerships. There is no custom or usage

that attorneys should be parties to negotiable instruments, nor

i it necessary. for the purposes of their business. ' ' ‘

Upon the whole, we think that the implied authority is

conﬁned to partners in trade.”

In Dickinson 1:8. Valpy. 10 Barn. & C. 128, the plaintiff was an

indorsee for value of a bill of exchange drawn and accepted in

the name of a mining partnership by order of its regular direct-

ors. It was held incumbent on the plaintiﬂs to prove that the

directors had authority to bind the company, and that it was

necessary, for the purpose of carrying on the business of the

company, or usual for other similar mining companies, to draw

or accept bills of exchange. Opinions were given by Lord

TE.\"l‘ERD1-IN, C. J., and Judges BAYLEY, Lrr'r1.r:oA1.r>, and

PARKE, and the same distinction was made as in the other cases

between trading and non-trading partnerships. See, also,
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Grernsladc rs. Dower, 7 Barn. & (3. 635.

In Levy vs. P_1/ne, tried before Baron Annnnsox, 1 Oar. & M.

453. it was held that, "if a bill of exchange or promissory note

be drawn, accepted, or indorsed by one of two persons who are

partners in a business which is not a trade (e. g., as attorneys),

in the name of the ﬁrm. “ ‘ ‘f the plaintiﬂ’ must give

evidence of the authority of the other partner to draw, accept,

or indorse in the name of the ﬁrm; but in the case of a com-

mercial ﬁrm, this is not necessary, as there is a general

;:' "-iority.” See, also, Richards vs. Bennett, 1 Barn. & C. 223;

Garland vs. Ja-comb, L. R. 8 Exch. 218.

ln S1m'th-11s. Sloan. 37 \Vis. 285, 19 Am. Rep. 757, the court, by

LYON, J., a£ter_a_n_3_b_|_o aml exl1€!_u.S1;i1e review of the a.u.t.hnn'n

ties, adopted the following proposition as fully sustained:

“\Ve gather from all the authorities that the distinction

between a trading and a non-trading partnership, in respect to

the power of a partner to bind his copartner by negotiable

instruments, is not limited to a mere presumption of such

authority in one case, and the absence of such presumption in

the other, as the learned counsel for the plaintiff argued; but

we think, and must so hold. that one partner in a non-trading

third persons, to bind the firm by bills· of exchange, for it is
the usual course of mercantile transactions so to do; and this
authority is by the custom and law of merchants, which is
part of the general law of the land.. B.ut the same reason does
not apply to other partnerships. There is no custom or usage
that attorneys should he parties to negotiable instruments, nor
is it nece>ssary. for the purposes of their business. • • •
Upon the whole, we think that the implied authority is
confined to partners in trade."
In Dickinson vs. Talpy. lO Barn. & C. 128, the plaintiff was an
indorsee for value of a bill of e>xchange drawn and accepted in
the name of a mining partnership hy order of its regular directors. It was held incu1!1b(•nt on the plaintiffs to prove that the
dirc>etors had authority to bind tlle company, and that it was
necessary, for the purpose of carrying on the business of the
company, or nsua 1 for other similar mining companies, to draw
or accept bills of exchange. Opinions were givC'n by Lord
TEXTERDE:I!, C .•J., and .Judges BAYLEY, LITTLEDAI.R, and
PAHKE, and the same distinction was made as in the other cases
between trading and non-trading partnerships. See, also,
Grr,-nsladc 1~.~. T>ou:er, 7 Barn. & C. 6::l5.
In Lcv11 1:s. Pyne, tried he>fore Baron A1.DERSON, 1 Car. & M.
45!l. it was lu•ld that, "if a hil1 of Pxchan~e or promissory note
be cfrawn, ac''"JltPd, or indorspd h,Y one of two persons who are
partners in a business which is not a trade (e.g., as attorneys),
in 1he name of the firm. • • • the plaintiff must give
evidence of the author-ity of thr other partnC'r to draw, accept,
or indorse in the name of the firm; but in the case of a comme1·cial firm, this is not necessary, ns there is a general
:: · · :1ority." See, also, Rickards t:s. Bennett, 1 Barn. & C. 223;
<iarland t:s. Jo.comb, I,. R. R Exch. 218.
Ju Smith ·1111. Slonn. ::l1 'Vis. 2f.:::J, HI Am. Rep. 757, the court, by
LYON, ,J., nftn on able and exhaustive review of the autborj.
tics, adopted the followin~ proposition ns fully sustained:
"'Ye gather from all the authorities that the distinction
bdween a trading and a non-trading partnership, in respect to
the power of a partner to bind his copartner by negotiahl~
instruments, is not limited to a mei:e presumption of such
authority in one case, and the absence of such presumption in
·the other, as the learned counsel for the plaintiff argued; but
we think, and mm~t i;10 hol<l. tli:1t one partner in a non-trading
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partnership cannot bind his copartner by bill or note, drawn,

accepted, or indorsed by him in the name of the ﬁrm, not even

for a debt which the ﬁrm owes, unless he have express

authority therefor from his copartner, or unless the giving of

such instrument is necessary to the carrying on of the ﬁrm’s

business, or is usual in similar partnerships; and the burden is

upon the holder of the note. who sues upon it, to prove such

authority, necessity, or usage.”1>

In Ulcry vs. Ginrich, 57 Ill. 53 , the partnership was for farm-

ing purposes, and the note in suit was given by one in the name

of the ﬁrm for money borrowed. It was held to be a non-trading

ﬁrm; and the same principles were adopted as in the cases

previously cited. In Hunt vs. C'hrl:pin, 6 Lans. 139, it was held,

MILLER, P. J., giving the opinion,that the rule which authorizes

one member of a copartnership to bind the ﬁrm is only appli-

cable to business of a trading nature, and has no application

to partnerships for agricultural purposes, or others of a simi-

lar character. See, also, K imbro vs. Baillitt, 22 How. 256;

Graces vs. Kellcnbcrger, 51 Ind. 66; Bank vs. Snyder, 10 Mo.

App. 211.
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In Chalmers’ Digest of the Law of Bills of Exchange, Prom-

issory Notes, and Cheques (2d Ed. pp. 68, 69), the following

propositions are laid down as well-settled rules: “Art. 77. A

partner in a trading ﬁrm has prima facie authority to bind the

ﬁrm by drawing, indorsing, or accepting bills in the ﬁrm name

for partnership purposes; and, if the bill get into the hands of

a holder for value without notice, the presumption of authority

becomes absolute, and it is immaterial whether it were given

for partnership purposes or not. Art. 78. A partner in a non-

trading partnership has pr-ima facie no authority to render his

copartners liable by signing bills in the partnership name.

The holder must show authority, actual or ostensible.”

Many more authorities equally pertinent might be cited, but

these will suﬂice to show that the distinction relied upon is

strongly supported both in England and in the United States.

While we feel constrained to adopt the distinction between the

two classes of partnership so far as the presumption of author-

ity or the want of it is concerned, we do not deem it necessary

for the purposes of this case, or even quite reasonable, to carry

its application so far as to deny absolutely, as some of the

cases do, the right to recover on a note given by a non-trading

partnership cannot bind his copartner by bill or note, drawn,
accepted, or indorsed by him in the name of the firm, not even
for a debt which the firm owes, unless he have express
authority therefor from his copartner, or unless the giving of
such instrument is necessary to the carrying on of the firm's
business, or is usual in similar partnerships; and the burden is
upon the bolder of the note, who sues upon it, to prove such
authority, necessity, or usage." \
In Ulery vs. Ginrich, 57 Ill. 531(tbe partnership was for farming purposes, and the note in suit was given by one in the name
of tlw firm for money borrowed. It was held to be a non-tradin:.;ft11n; and the same principles were adopted as in the cases
previously cited. In R uut v.'l. Clur=pin, 6 I.ans. 139, it was held,
MILLER, P. J., giving the opinion, that the rule which authorizes
one member of a copartnership to bind the firm is only applicable to business of a trading nature, and has no application
to partnerships for agricultural purposes, or others of a ~mi
lar character. See, also, Kimbro vs. Ba.llitt, 22 How. 25G;
Graus t:s. KellC11berger, 51 Ind. 66; Bank vs. Snydc1·, 10 Mo.
App. 211.
In Chalmers' DigC'st of the Law of Bills of Exchange. Promit:~ory Not('s, and Cheques (2d Ed. pp. 68, 69), the following
propositions are laid down as well-settled rules: "Art. 77. A
partner in a trading firm has prim.a facic authority to bind th~
firm by drawing, indorsing, or accepting bills in the firm name
for partnership purposes; and, if the bill get into the hands of
a holder for value without notice, the presumption of authority
becomes absolute, and it is immaterial whether it were given
for partnership purposes or not. Art. 78. A partner in a nontrading partnership bas prima facie no authority to render his
copartners liable by signing bills in the partnership name.
.The holder must show authority, actual or ostensible."
Many more authorities equally pertinent might be cited, but
these will suffice to show that the distinction relied upon is
strongly supported both in England and in the United States.
While we feel constrained to adopt the distinction between the
two classes of partnership so far as the presumption of authority or the want of it is concerned, we do not deem it necessary
for the purposes of this case, or even quite reasonable, to carry
its application so far as to deny absolutely, as some of tlie
cases do, the right to recover on a note gh•en by a non-trading
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ﬁrm for money borrowed for the ﬁrm and appropriated to its

PEASB

vs.

COLB.

287

use, or on a note given in payment of its debts. Some author-

ities ignore the test of liability referred to, but adopt another,

which is equivalent in result. Chancellor Kent, in his chapter

on partnerships in the third volume of his Commentaries (7th

Ed. p. 44), omits the use of the terms “trading” and “non-trad

ing,” and makes the distinction between partnerships, in

respect to the power of one partner to bind the ﬁrm, depend on

the single test of the usual scope of the business, in connection

with the subject-matter of the contract. This rule was adopted

in Crosthwait rs. Ross, 1 Humph. 23, 3-1 Am. Dec. 613, where il-

was held that one pa.rtner in the practice of medicine could

not bind the ﬁrm by drawing a bill or note on which to raise

money, because it was not within the scope of the partnership

business. Though under a different name, the real distinction

here taken is between partners in trade and partners in an

occupation. Afterwards the same court, in the case of Poolcy

vs. Whitmore, 10 Heisk. 629, 27 Am. Rep. 783, in a most able and

elaborate opinion, held that the liability of a pa.rtnership ﬁrm

of the non-trading class to a bona ﬁde holder of negotiable
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paper without notice, upon a note endorsed in its name by a

member for his own beneﬁt, would depend upon the nature of

the business, the usage of trade, and the course of dealing of

the particular ﬁrm. It was also held that, where the nature

of the partnership is such that it may or may not be proper

to deal in negotiable instruments (as in that case, which was

a publishing company), it was error in the circuit judge to

charge, without qualiﬁcation, that the ﬁrm was liable if the

holder received the note before maturity, in the due course of

trade, and without notice. VVe think the same principle, under

the circumstances of the case at bar, made it error in the

court below to hold the ﬁrm liable. This court hitherto has

had no occasion to give prominence to the distinction under

discussion. The nature of the partnership business has, how-

ever, been made a ground forapresumption and a test of liabil-

ity. In Walcott rs. Canﬁcld, 3 Conn. 1.94, the defendants were

partners in running a line of stages from Hartford to Albany

and back. One of the partners by an advertisement promised

to transport passengers and leave them at Albany in a speci-

ﬁed time, upon which agreement the suit was based. The

advertisement, being the act of one partner, was held not even

V /€i,..i:?|_Y_ alt“
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-flrm for money borrowed for the firm and npproprlated to its
nee, or on n note given in payment of its debts. Some author~
ities ignore the test of liability referred to, but adopt another,
which is equivnlent in result. Chancellor Kent, in his chapter
on partnerships in the third volume of his Commentaries (7th
Eel. p. 44), <>mits the use of the terms "trading" and "non-trading," and makes the distinction between partnerships, in
respect to the power of one partner to bind the firm, depend on
the single test of the usual scope of the business, in connection
with the subject-matter of the contract. '!'his ru]e was adopted
in Crosthu;ait t'B. Ross, 1 Humph. 23, 34 Am. Dec. 613, where i ..
was held that one partner in the practice of medicine oould
not bind the firm by drawing a bill or note on which to raise
money, because it was not .within the scope of the partnership
business. Though under a different name, the real distinction
here taken is between partners in trade and partners in an
occupation. Afterwards the same court, in the case of Pooley
vs. Whitmore, 10 Heisk. 629, 27 Am. Rep. 783, in a moist able and
elaborate opinion, held that the liability of a partnership firm
of the non-trading class to a bona fid.e holdPr of negotiable
paper without notice, upon a note endorsed in its name by a
member for his own benefit, would depend upon the nature of
the business, the usage of trade, and the course of dealing of
the particular firm. It was also held that, where the nature
of the partnership is such that it may or may not be proper
to deal hi negatiable instruments (as in that case, which was
a publishing company), it was error in the circuit judge to
charge, without qualification, that the firm was liable if the
holder received the note before maturity, in the due course of
trade, and without notice. We think the same principle, under
tbe circumstances of the case at bar, made it error in the
court below to bold the firm liable. This court hitherto h~s
had no occasion to give prominence to the distinction under
discussion. The nature of the partnership business has, however, been made a ground fora presumption and a test of liability. In Walcott -rs. Canfield, 3 C-Onn. 194, the defendants were
partners in running a line of stages from Hartford to Albany
and back. One of the partners by an advertisement promised
to transport passengers and leave them at Albany in a specified time, upon which agreement the suit was based. The
adverlisement, being the act of one partner, was held not even
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admissible in evidence against the ﬁrm, without previously

establishing the authority of that one to bind the others.

Hosmnn, C. J., in delivering the opinion, on page 198, said:

“A copartnership formed to transport passengers and their

baggage in a stage does not authorize one of the part-

ners to bind the ﬁrm by an agreement that he will convey a

person a certain distance within a speciﬁed time. Unless he

had special authority, he could only obligate himself by a

contract not within the scope of the connection, and not his

partners, who have never expressly or impliedly assented."

The subject-matter of the contract was different from the case

at bar, but it seems even more closely connected with the scope

of the business than the giving of the note in suit.

Many authorities lay down the unqualiﬁed proposition, as if

it was applicable to all partnerships, that if one partner raises

money on a negotiable bill or note signed or indorsed in the

name of the ﬁrm, and which comes into the hands of a bona ﬁde

purchaser, the partnership is bound, although it was in fact

for the individual use of the acting partner. The doctrine is

so stated in substance by this court in Insurance O0. vs. Bennett,
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5 Conn. 574, 13 Am. Dec. 109. The case shows that the part-

nership was a commercial one. VVe do not say, however, that

public convenience does not demand the same rule in the case

of non-commercial partnerships, where the holder was not

advised of the nature of the partnership and its course of deal-

ing, or of other circumstances to put him on inquiry, and where

the circumstances would justify the belief that he was dealing

with the partnership. \-Ve may well leave this for future con-

sideration, for, upon the facts found, we think the plaintiffs

right was impaired by reason of what he knew in connection

with the circumstances. We do not forget that the court

below, in terms, found that the plaintiff purchased the note

in good faith without notice of any defect. This, of course,

means simply that there was no actual bad faith and no actual

notice, and, as matter of fact, it is ﬁnal; but at the same time

the court found special facts as to the plaintiff’s knowledge

and action which we must also consider, and, if we ﬁnd con~

structive notice or constructive fraud, the law must prevail,

The plaintiff, as holder, must stand affected by the nature

of the partnership, of which he was fully advised. He pm--

chased the note in the face of the presumption that it wag

admissible in evidence against the firm, without previously
establishing the authority of that one to bind the others.
HosMER, C. J., in delivering the opinion, on page 198, said:
"A copartnership formed to transport passengers and their
baggage in a stage does not authorize one of the partners to bind the firm by an agreement that he will convey a
person a certain distance within a specified time. Unless he
had special authority, he could only obligate himself by a
contract not within the scope of the connection, and not his
partners, who have never exprc>ssly or impliedly assented."
The subject-matter of the contract was ditl'erc>nt from the case
at bar, but it seems even more closely connected with the scope
of the business than the giving of the note in suit.
Many autboritil>s lay down the unqualified proposition, as if
it was applicable to all partnel"Ships, that if one partner raises
money on a negotiable bill or note signed or indorsed in the
name of the firm, and which comes into the lumds of a bona fide
purchaser, the partners_hip is bound, although it was in fact
for the individual use of the acting partner. The doctrine is
so stated in substa.nce by this court in lnsum11ce Oo. vs. Bennett,
o Conn. 574, 13 Am. Dec. 109. The case shows that the partnership was a commercial one. We do not say, however, that
public convenience does not demand the same rule in the case
of non-commercial partnerships, where the holder was not
advised of the nature of the partnership and its course of dealing, or of other circumstances to put him on inquiry, and where
the circumstances would justify the belief _that he was dealing
with the partnership. \Ve may well leave this for future consideration, for, upon the facts found, we think the plaintiff's
right was impnil'ed by reason of what he knew in connection
with the circumstances. We do not forget that the court
below, in terms, found that the plaintiff purchased the note
in good faith without notice of any defect. This, of course,
mP.ans simply that there was no actual bad faith and no actual
notice, and, as matter of fact, it is final; but at the same time
the court found special f3;cts as to the plaintiff's knowledge
and action which we must also consider, and, if we find constructive notice or constructive fraud, the law must prevail.
The plaintiff, as holder, must stand affected by the nature
of the pa1-tnership, of which he was fully advised. He pur':hased the note in the face of the presumption that it was
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unauthorized. To show the general nature of the facts which

courts have held to be constructive notice, we cite a few

cases. In I/icing/ston vs. Roosevelt, 4 Johns. 278, 4 Am. Dec.

273, A and B formed a copartnership under the style of A &

Co., in the business of sugar reﬁning, and so advertised in

the newspapers. B afterwards, without the knowledge of A,

bought a quantity of brandy, for which he gave a note indorsed

by him with the name of the ﬁrm. The plaintiﬂ’, who was an

indorsee of the note, took the newspaper in which the ﬁrm’s

business was advertised. l{ENT, C. J., after commenting on

certain facts tending to show that the plaintitf knew that the

purchase of the brandy was not a partnership concern, pro-

ceeded to lay down these principles: “But if the plaintiff did

not in fact knowf that the purchase was made by G. I. Roose

velt on his own account, and acted under the mistaken impres-

sion that it was a partnership purchase, still the ﬁrm were not

"bound by the indorsement, because the facts disclosed

amounted to constructive notice or notice in law. ‘ " ‘

\Vhen a person deals with one of the partners in a matter not

within the scope of the partnership, the intendment of the
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law will be that he deals with him on his private account, not-

withstanding the partner may give the, partnership name,

unless there be circumstances to destroy that presumption. ‘If,’

says Lord ELDON (Em parte Bonbonus, 8 Ves. 544), ‘under the

circumstances the person taking the paper can be considered

as being advertised that it was not intended to be a partner-

ship proceeding, the partnership is not bound.’ Public notice

of the object of a copartnership, the declared and habitual busi-

ness carried on, the store, the counting-house, the sign, etc.,

are the usual and regular indicia by which the nature and

extent of a partnership are to be ascertained. \Vhen the busi-

ness of a partnership is thus deﬁned and publicly declared,

and the cmnpany do not depart from that particular business,

nor appear to the world in any other light than the one

thus exhibited, one of the partners cannot make a valid

partnership engagement on any other than a. partnership

account. “ ' ' When the 'public have the usual

means of knowledge given them, and no nieans have been

suﬁered by the partnership to mislead them, every man

is presumed to know the extent of the partnership with

whose members he deals.” In 1 Collyer on Partnership (page

37

unauthorized. To show the general nature of the facts which
courts have held to be constructive notice, we cite a few
cases. In Livingston vs. Roosevelt, 4 Johns. 278, 4 Am. Dec.
273, A and B formed a copartnership under the style of A &
Co., in the business of suga·r refining, and so advertised in
the newspapers. B afterwards, without the knowledge of A,
bought a quantity of brandy, for which he gave a note ind<>rsed
by him with the name of the firm. The plaintiff, who was an
indorsee of the note, took the newspaper in which the firm's
business was advertised. KENT, C. J., after commenting on
c~rtain facts tending to show that the plaintiff knew that the
purchase of the brandy was not a partnership concern, proceeded to lay down these principles: "But if the plaintiff did
not in fact know; that the purchase was made by C. I. Roosevelt on his own account, and acted under the mistaken impression that it was a partnership purchase, still the firm were not
bound by the indorsement, because the facts disclosed
· nmounted to constructive notice or no0tice in law. • • •
'Vhen a person deals with one of the partners in a matter not
within the scope of the partnership, the intendment of the
law will be that he deals wtth him on bis private account, nat:·
withstanding thE> partner may give the. partnership name,
unless there Le circumstances to destroy that presumption. 'If,'
says Lord ELDON (E.r parte Bonbonus, 8 Ves. 544), 'under the
circumstances the person taking the paper can be considered
as being advertisPd that it was not intended to be a partner·
ship proceeding, the partnE>rship is not bound.' Public notice
of the object of a copartnership, the declared and habitual business carried on, the store, the counting-house, the sign, etc.,
nre the usual and regular indicia by which the nature an4,
extent of a partnership nre to be ascertained. 'Vhen the business of a partnership is thus defined and publicly declared,
and the company do not depart from that particular busine88,
nor appear to the world in any other light than the one
thus exhibited, one of the partnns cannot make a valid
partnership engagement on any other than a partnership
account. • • •
'Vhen the ·public have the usual
means of knowleffge given them, and no means have been
suffered by the partnership to mislead them, every man
is presumed to know the extent of the partnership with
whose members he dc>als." In 1 Collyer on Partnership (page
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650) it is said that “a note ‘given by one partner in the partner-

ship name, within the scope of the partnership, is binding upon

the ﬁrm, but the payee is bound to know whether it is within

the scope of his apparent authority, and, if it is in excess

thereof, the ﬁrm is not responsible.” In Cocke vs. Bank, 3 Ala.

175, the note in suit was signed in the partnership name of J.

F. & W. Cocke, who were partners in keeping a tavern. It was

executed by J. F. Cocke, and payable to Lea & Langdon for

their accommodation, without the knowledge of the other part-

ner. §Voodson Cooke. No actual knowledge of the circum-

stances was shown on the part of the bank, which sued as

indorsee; but it was assumed to have been the duty of the bank

to make inquiry. GOLDTI-IWAITE-, J., in delivering the opinion,

said (page 180): “The law presumes that the bank, if it

inquired a.t all into the partnership of the defendants, must

have received information that they were not partners in a.

mercantile trade, but only in the business of tavern-keeping.

This ascertained, it took the note at its peril, and must have

relied on the faith of the indorsers.” It was held that Wood-
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son Cocke, the partner who had no knowledge of the transac-

tion, was not liable.

In the case at bar the plaintiff had full and actual knowledge

of the nature of the partnership, and the law attributed to him

knowledge, also, that one partner could not bind the other by

bill or note with-out authority, and knowing, as he did, that the

note had been written and signed by McCarthy, who was irre-

sponsible, and that, if he purchased it, it would be upon the

credit of Cole alone, and having also actual knowledge of a

course of dealing which avoided McCarthy and pointed to

Cole alone as the ﬁnancial representative of the ﬁrm, it

seems to us the plaintiff took the note at his peril. It

was very strange for the plaintiﬂ’ to inquire of the one who had

used the ﬁrm name if it was the note of the ﬁrm, and omit

entirely, when he had ample and easy opportunity, to inquire

of the other partner, on whose sole credit he depended; but the

court has found that the failure to inquire of Cole was not

owing to a belief that the inquiry would result in ﬁnding the

note invalid, and this we must accept as true. Ordinarily such

a ﬁnding would save the rights of a holder in good faith of

negotiable paper, but the great difﬁculty in the present case is

that the note was purchased with constructive notice that it

- __¢_@;_

650) it ls said that "a note-given by one partner tn the partnership name, within the scope of the partnership, is binding upon
the firm~ but the payee is bound to know whether it is within
the scope of his apparent authority, and, if it is in excess
thereof, the firm is not responsible." In Cocl.'.e vs. Bank, 3 Ala.
175, the note in suit was signed in the partnership name of J.
F. & W. Cocke, who were partners in keeping a tavern. It was
executed by .J. F. Cocke, and payable to Lea & Langdon for
their nc<'ommodation, without the knowledge of the other part·
ner, ~Yoodson Corke.
No actual knowlc>dge of the circumstances was shown on the part of the bank, which sued as
indorsee; but it was assumed to ha Ye been the duty of the bank
to make inquiry. GoLDTHWAITI~, J., in delivering the opinion,
said (page 180): "The law p·resumes that the bank, if it
inquired at all into the partnership of the defendants, must
have received informntion that they were not partners in a
mercantile trade, but only in the business of tavern-keeping.
This ascertained, it took the note at its peril, and must have
relied on the faith of the indorsers." It was held that \Voodso-n Cocke, the partner who had no knowledge of the transaction, was not liable.
In the case at bar the plaintiff had full and actual knowledge
of the nature of the partnership, and the Jaw attributed to him
knowledge, also, that one partner could not bind the other by
bill or note with.out autho1·ity, and knowing, as he did, that the
note had been written and signed by ;McCarthy, who was irresponsible, and that, if he purchased it, it would be upon the
credit of Cole alone, and having also a('tual knowledge of a
course of dealing which avoided McCarthy and pointed to
Cole alone as the financial representative of the firm, it
seems to us the plaintiff took the note at his peril. It
was ve1·y strange for the plaintiff to inquire of the one who had
used the firm name if it was the note of the firm, and omit
entirely, when he had ample and easy opportunity, to inquirr.
of the other pnrtncr, on whose sole credit he depended; but the
court has found that the failure to inquire of Cole was not
owin~ to a belief that the inquiry would result in finding the
note invalid, and this we must accept as true. Ordinarily such
a finding would save the rights of a holder in good faith of
negotiable paper, but the great difficulty in the present case iR
(
that the note was purchased with constructive notice that it
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was not within the apparent scope of the partnership business,
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and pri-ma faeic was not the note of the ﬁrm; and the actual

course of business, so far as it was known to the plaintiff’,

tended to increase rather than allay the suspicion of a want of’

authority.

But the plaintiff contends that the judgment in his favor

cannot be disturbed because the burden of proof was on the

defendant. On this general subject of the burden of proof,

most of the authorities cited in another connection to show the

distinction between the two classes of partnerships, and many

others that we might cite, assert most positively that in the

case of noncommercial partnerships the burden is on the

holder of the note. But we concede that many cases can be

found which in terms would seem to place the burden on the

defendant. In some of these cases the partnerships were in

fact commercial, as in the case of Faler vs. Jordan, 44 Miss. 283.

In Doty vs. Bates, 11 Johns. 544, PLATT, J., giving the opinion,

said: “The partnership being admitted, the presumption of

law is that a note made by one partner in the name of the ﬁrm

was given in the regular course of partnership dealings until
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the contrary is shown on the part of the defendants.” The case

is so brief in the report that we cannot see clearly what was

involved in the admission of the partnership which furnished

the basis for the presumption. It incidentally appears in the

description of the ﬁrm that its business was tanning, currying,

and shoe making. This, doubtless, involved the buying of

hides, bark, and materials for tanning, and the sale of leather

and shoes. The basis of the presumption was doubtless the

apparent scope of the business. In Holmes rs. Porter, 39 Me.

157, the head note omits an important qualiﬁcation. The

proposition laid down by the court is that, “when the contract

i made in the name of the ﬁrm, it will prima facie bind the

ﬁrm unless it is ultra the business of the ﬁrm.” The head

note omits the last clause. The case of Carrier cs. Cameron,

31 Mich. 373, 18 Am. Rep. 192, was relied upon by the

plaintiff to show that the burden was on the defendant.

In terms it so holds, but a brief analysis will show that it is not

inconsistent with our position in this case, and will suggest a

mode of reconciling many apparently conﬂicting cases. There

was nothing at all in the case to show the nature of the partner-

ship, and the plaintiff’s knowledge of it. GRAVES, O. J., in

l was not within the apparent scope of the partnership business,
(and pritna facic was not the note of the firm; and the actual
course of bm:iness, so far as it was known to the plaintiff,
tendf'd to increase rather than allay the suspicion of a want of
authority.
But the plaint!ff contends that the judgm«.>nt in his favor
cannot be disturbed because the burden of proof was on the
defendant. On this general subject of the bur<len of proof,
most of the authorities cited in another connection to Hhow the
distinction between the two classes of partnerships, and many
othen that we might cite, assert most positively that in the
case of non-commercial partnerships the burden is on the
holder of the note. Rut we concede that many cases can be
found which in terms would seem to place the burden on the
defendant. In some of these cases the partne1·ships were in
fact commercial, as in the case of Faler vs. Jordan, 44 Miss. 283.
In Doty vs. Bates, 11 Johns. 544, PLATT, J., giving the opinion,
said: "The partnership being admitted, the presumption of
law is that a note made by one partner in the name of the firm
was given in the regular course of partnership dealings until
the contrary is shown on the part of the defendants." The case
is so brief in the report that we cannot see clearly what was
involved in the admission of the partnership which furnished
the basis for the p1·esumption. It incidentally appears in the
description of the firm that its business was tanning, currying,
and shoe making. This, doubtless, involved the buying of
hides, bark, and materials for tanning, and the sale of leather
and shoes. The basis of the presumption was doubtless the
apparent scope of the business. In Halmes rs. Porter, 39 l\Ie.
157, the head note omits an important qualification. The
proposition laid down by the court is that, "when the contract
is made in the name of the firm, it will prima facie bind the
firm unless it is ultra th~ business of the firm." Th~ head
note omits the last clause. The case of Carrier vs. Cameron,
Sl Mich. 373, 18 Am. Rep. rn2, was relied upon by the
plaintiff to show that the burden was on the defendant.
In terms it so holds, but a brief anal.vsis will show that it is not
Inconsistent with our position in this case, and will sugj:!'est a
mode of reconciling many apparently eontlicting cases. There
was nothing at all in the case to show the nature of the partnership, and the plaintiff's knowledge of it. GnAYEs, C. J., ill
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giving the opinion, stated the question as follows: “Was the

plaintiff below required, in order to make out a prima facile

case, to show at the outset that Carrier had express authority

to make notes generally, or else to show either that the copart-

nership was one of the class in respect to which such authority

is presumed, or that its course of business had been such as to

imply authority, or that the signing by Carrier had been ap-

proved or ratiﬁed?” The question was answered in the nega-

tive, upon the authority of Littcll vs. Fish, 11 Mich. 525. It is to

be noticed that the question was simply as to the burden of

proof after the fact of partnership was admitted, and before

the nature or class of the partnership appeared. That being the

position of the case, the court well remarked that “it was not

needful for the plaintiff, by any positive averment or positive

proof, to negative a defense which, in virtue of a general pre

sumption, would be intended not to exist. He could not be re-

quired to go into particular proof on such a point until some

proof should appear in contravention of the presumption.” In

this statement of the law we fully concur, but it is not applica-

ble to the facts in the case at bar, because the controlling fact
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in the proposition is wanting. Proof in contravention of the

presumption, which at the outset was in favor of the plaintiff,

had appeared, and had resulted in the ﬁnding of the opposing

facts; and it is signiﬁcant that all the facts which the above

question impliedly concedes to be suﬁicient to overcome the

presumption referred to are distinctly found,namely, that there

was no express authority to make notes generally or to give

this note; that the partnership was of the non-trading class, in

respect to which no authority can be implied; that there was

no course of business that could imply authority; and that the

giving of this note had never been ratiﬁed or approved by Cole.

\Vhatever presumption, therefore, there might have been in

favor of the plaintiﬂ’ at the outset had been fully overcome,

and, if there exists any further fact from which an authority

might be implied, the plaintiff must show it, or lose his case.

It is manifest that in the Michigan case, as, indeed, in all the

cases treating of the burden of proof in suits on notes alleged

to have been executed by partnerships, an illegitimate use has

been made of the term “burden of proof.” Properly, it is ap-

plied only to a party atiirming some fact essential to the sup-

port of his case. Thus used, it never shifts from side to side

‘ i "A"-'* ‘ "_ ‘*~==~$u

giving the opinion, stated the question as follows: "Was the
plaintiff below required, in order to make out a prima facie
case, to show at the outset that Carrier had express authority
to make notes generally, or else to show either th.at the copartnership was one of the class in respect to which such autl1ority
IR presumed, or that its course of business had been such as to
imply authority, or that the signing by Carrier had been approved. or ratified?" The question was answered in the negative, upon the authority of Littell vs. Fisli, 11 Mich. 525. It is to
be noticed that the question was simply as to the burden of
proof after the fact of partnership was admitted, and before
the nature or class of the partne1·ship appeared. That being the
position of the case, the court well remarked that "it was not
needful for the plaintiff, by any positive averment or positive
proof, to negative a defense which, in virtue of a general presumption, would be intended not to exist. He could not be required to go into particular proof on such a point until some
proof should appear in contravention of the presumption." In
this statement of the law we fully concur, but it is not applicable to the facts in the case at bar, because the controlling fact
in the proposition is wanting. Proof in contravention of the
presumption, which at the outset was in favor of the plaintiff,
had appeared, and had resulted in the finding of the opposing
facts; and it is significant that all the facts which the above
question impliedly concedes to be sufficient to overcome the
presumption referred to are distinctly found, namely, that there
was no express authority to make notes generally or to give
this note; that the partnership was of the non-trading class, in
respect to which no authority can be implied; that there was
no course of business that could imply authority; and that the
giving of this note had never been ratified or approved by Cole.
\Vhatever presumption, therefore, the1·e might have been in
favor of the plain tiff at the outset had been fully overcome,
and, if there exists any further fact from which an authority
might be implied, the plaintiff must show it, or lose his case.
It is manifest that in the Miohigan case, as, indeed, in all the
cases treating of the burden of proof in suits 011 notes alleged
to have been executed by partnerships, an illegitimate use has
been made of the term "burden of proof." Properly, it is applied only to a party affirming some fact essential to the support of his case. Thus used, it never shifts from side to side
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during the trial. Loosely used, as in the cases referred to, it is

PEASE VS. COLE.

293

confounded with the weight of evidence, a very different thing,

which often shifts from one side to the other as facts and pre-

sumptions appear and are overcome; and, in this indiscrim-

inate use of the term “burden of proof,” much of the apparent

conﬂict in the cases has its origin. For, after all, the test of

the burden of proof is very simple, and so is the question of the

weight of evidence, and there is no contrariety in the principle

adopted by the authorities. In the light of principle, we

think it may be demonstrated that the position of the plaintiff

is untenable. A partnership has been sued on a note executed

in its name. Upon the trial the note is produced by the plain-

tiﬁf, and the ﬁrst question is, wa_it the note of the ﬁrm? The

plaintiff takes the aﬂirmative of this issue, because, if no evi-

dence is offered on either side. he must fail. He has then the

burden of proof, and it remains on him, and does not pass at all

to the defendant, But suppose now it is shown or.admitted

that the partnership alleged exists, and that one of the ﬁrm

executed and delivered the note in its name. By virtue of the

genera] presumption that authority was given by the partner-
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ship, the plaintiﬂ’ is entitled to recover, if nothing further ap-

pears, because the weight of evidence is on his side. But sup-

pose the defendants take their turn, and prove the identical

facts here found, that there was no authority, general or

special, given; no ratiﬁcation of the act; no course of dealing

to imply authority; a.nd, furthermore, that the partnership was

of a class from which no authority can be implied. Is the

plaintiﬁ now entitled to a verdict? Has he proved that the

note was the note of the ﬁrm? Surely not. \Vhat,then,is left on

which to rest his case? The preponderance of evidence is not

with him. The burden upon him to show that it was a partner-

ship note has not now been met. But it is said that there is a

realm of inquiry not touched by either party; that is, that itwas

not shown whether or not the partnership had the beneﬁt of the

consideration of the note. If such a fact appeared, we concede,

for the purposes of this case, that it would tend to show that

the note was the note of the ﬁrm. But if any authority could

not be implied as the case stood before, can it now be implied?

The case stands precisely a before. There can be no change

during the trial. Loosely used, as in the cases referred to, it is
confounded with the weight of evidence, a very different thing,
which often shifts from one side to the other as facts and presumptions appear and are overcome; and, in this indiscriminate use of the term "burden of proof," much of the apparent
conflict in the cases has its origin. For, after all, the test of
the burden of proof is very simple, and so is the question of the
weight of evidence, and there is no contrn1·iety in the principle
adopted by the authorities. In the light of principle, we
think it may be demonstrated that the position of the plaintiff
is untenable. A part~ership bas been sued on a note executed
in its name. Upon the frial the note is produced by the plain·
tiff, and the first question is, was _it the note of the firm'? The
plaintiff takes the affirmative of this issue, because, if no evi·
dence is offered on either side. he must fail. Ile hrui then the
burden of proof, and it remains on him, and does not pass ht all
to the defendant, But suppose now it is shown or .admitted
that the partners11ip alleged exists, and that one of the firm
executed and delivered the note in its name. By virtue of the
general presumption that authority was given by the partnership, the plaintiff is entitled to recover, if nothing further appears, because the weight of evidence is on his side. But suppose the defendants take their turn, and prove the identical
facts here found, that there was no authority, general or
specia I, given; no ratification of the act; no course of dealing
to imply authority; and, furthermore, that the partnership was
of a class from which no authority can be implied. Is the
plaintiff now entitled to a verdict? Has he proved that the
note was the note of the firm? Sn rely not. 'Vhat, then, is left on
which to rest his case'! The preponderance of evidence is not
with him. The burden upon him to show that it was a partnership note bas not now bC>en met. llut it is said that there is a
realm of inquiry not touclled by either party; that is, that it.was
not shown whetheP or not the vartnership had the benefit of the
consideration of the note. If such a fact appeared, we concede,
for the purposes of this case, that it would tend to show that
the note was ~he note of the firm. But if any authoiity could
not be implied as the case stood before, can it now be implied?
The case stands precisely as before. There can be no chauge
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in the weight of evidence, because nothing has been added; and

CASKS ON PARTNERSHIP.

the claim of the plaintiff would seem to be reduced to the

in the wr\ght of evidence, because nothing bas been added; and
the cla\m of the plaintiff would seem to be reduced to the
absurdity that he is to have the same benefit from an unproved
fact as from one proved. There wa.s error in the judgment
complained of, and, as against the defendant Cole, it is reversed, and a new trial ordered. The other judges concurred,
except GRANGER, J., who dissented.

absurdity that he is to have the same beneﬁt from an unproved

fact as from one proved. There was error in the judgment

complained of, and, as against the defendant Cole, it is re-

versed, and a new trial ordered. The other judges concurred,

except GRANGER, J ., who dissented.

N011: :—For other cases upon the power of one partner to bind the ﬁrm

by negotiable instruments, see Mechem’s Elem. of Partn., § 174.

For the distinction between trading and non-trading ﬁrms. see Id.

§ 162,

/n

____ y,

NOTE:-For otller cases upon the power of one partner to hind the firm
of Partn., § 174.
For the dlslincLion between trading and non·LradinllC fi1ms, see Id.

MORGAN vs. RICHARDSON.

by negotiable instruments, see :Mechem's Elem.

Supreme Court of Missouri, 1852.

16 Mo. 409, 57 Am. Dec. 235.

§ 162.

This was a proceeding to set aside a judgment entered

against A. & J. M. Richardson, partners, upon a promissory

note executed in the name of the ﬁrm. The judgment was

entered upon a confession made by J. M. Richardson alone,
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after the dissolution of the partnership. The execution was

levied upon the property of A. Richardson. The court below

set aside the judgment against A. Richardson and quashed the

execution. Plaintiff appeals.

MORGAN vs. RICHARDSON.

Leonard, for the appellants.

Hayden, contra.

Soorr, J. The facts in this case stand admitted by the

Bupreme Court of Missouri, 185!.

1·

demurrer to the petition, and we are at a loss to conceive the

16 Mo. 409, 57 Am. Dec. 235.

ground upon which the proceeding can be susta.ined against

A. Richardson. The case of Green vs. Bcals, 2 Caines (N. Y_)

254, is an authority to show that the judgment confessed by

J. M. Richardson was void as to A. Richardson. The cases of

M otteum vs. St. Aubin, 2 W. Blackst. 1133, and Danton vs. Noyes,

6 Johns (N. Y.) 299, 5 Am. Dec. 237, are not applicable to the

circumstances of this case. It cannot be maintained that a

— ?_‘ -“smile

This was a proceeding to set aside a judgment entered
against A. & J. M. Richardson, partners, upon a promissory
note executed in the name <>f the firm. The judgment was
entered upon a confession made by J. M. Richardson alone,
after the dissolution of the partnership. The execution was
levied upon the propert1 of A. Richardson. The court below
set aside the judgment against A. Richardson and quashed the
executi-0n. Plaintiff appeals.
Leonard, for the appellants.
Hayden, contra.

J. The facts in this case stand admitted by the
demurrer to the petition, and we are at a loss to conceive' the
ground upon which the proceeding can be sustained agai..ufi
A. Richardson. The case of Green vs. Beals, 2 Caines (N. Y.)
254, is an authority to show that the judgment confessed by
J.M. Richardson was void as to A. Richardson. The cases of
Mottcu:c vs. St. Aubin, 2 W. Blackst. 1133, and Denton vs. Noyes,
G Johns (N. Y.) 2!)~, 5 .\m. DPc. ~:n, are not applicable to the
circumstances of this case. It cannot be maintained that a
SooTT,
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partner, either before or after the dissolution of the copartner-

ship, has authority to confess a judgment for his copartner.

The authorities are abundant to show that one partner cannot

confess a judgment which will bind his copartner: Crane vs.

French-, 1 \Vend. (N. Y.) 311; McBride vs. Hagan, Id. 327. We

can see no difference in principle between setting aside the

judgment and restraining an execution upon it, as either mode

of action is based upon the nullity of the proceeding, which

is not permitted to be used as a foundation for any future

action against the party for whom it has been unwarrantedly

entered. It does not appear that the judgment against J. M.

Richardson has been vacated, nor will we interfere with it.

Affirmed.

NOTE.-_—-S98 Mechem’s Elem. of Partn., Q 179.

‘4

FOX vs. NORTON.

Supreme Court of Mich-igan, 1861.

9 Mich. 207.

Norton and others sued Charles R. Fox, Thomas D. Gilbert

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:07 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

and Francis B. Gilbert on a bond. The bond, which was

received in evidence against defendants’ objection, described

the obligors as Charles R. Fox and Gilbert & Co. It was con-

ditioned that said Fox and Gilbert & Co. should pay, etc.; and

partner, either before or after the dissolution of the copartne~
ship, has authority to confess a judgment for his copartneri.
The authorities are abundant to show that one partner cannot
confess a judgment which will bind his copartner: Crane tJB.
F1·cncll, 1 'Vend. (N. Y.) 311; McRridc vs. Hagan, Id. 327. We
can see no difference in principle between setting aside the
juclgment and restraining an execution upon it, as either mode.
of action is based upon the nullity of the proceeding, which
is not permitted to be used as a foundation for any future_
action against the party for whom it has been unwarraptedli
entered. It does not appear that the judgment against J. M.
Richardson has been vacated, nor will we interfere with it
Affirmed.

,,

NoTB.~e

Mechem's Elem. of Partn..1179.

was signed thus:

Cnsnnns R. Fox [Seal].

., GILBERT & Co. [Seal].

Judgment for plaintiff and defendants bring error.

Withcy é Gray, for plaintiffs in error.

FOX vs. NORTON.

J . T. Holmes, for defendants in error.

CIIRISTIANCY, J. (After stating the facts.) The individual

names of the Gilberts do not appear upon the bond. It was,

Supreme Court of Michigan, 1861.

however, proved that Thomas D. Gilbert and Francis B. Gil-

bert were, at the date of the bond, partners composing the ﬁrm

9 Mich. 207.

of Gilbert & Co., and that the said Thomas D. Gilbert executed

Norton and others sued Charles R. Fox, Thomas D. Gilbert
nnd Francis B. Gilbert on a bond. The bond, which waa
l'eceived in evidence against defendants' objection, described
the obligors as Charles R. Fox and Gilbert & Co. It was conditioned that said Fox and Gilbert & Co. should pay, etc.; and
was signed thus:
CHARLES R. Fox [Seal].
G1LnE1t'l' & Co.
[Sealj.
Judgment for plaintiff and defendants bring error.
Wit11CTJ & Gray, for plaintiffs in error.
J. T. Holmes, for defendants in error.

CHRIBTIASCY, J. (After stating the facts.) The individual
names of the Gilberts do not appear upon the bond. It was,
Iiowever, proved that Thomas D. Gilbert and Francis B. Gilbert were, at the date of the bond, partners composing the firm
of Gilbert & Co., and that the said Thomas D. Gilbert executed
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the bond in the name of the ﬁrm. £But no evidence was given

!96

CASES ON PARTNERSHIP.

or offered showing or tending to s ow that the bond was exe-

cuted by the single partner in the presence of the other part-

ner, nor that the other partner had previously assented to its

execution, nor that he subsequently recognized or ratiﬁed it

as the act or obligation of the ﬁrm.)

We understand the general rule of law to be well settled

that (with the exception of the release of a debt, which stands

upon peculiar ground) one partner cannot execute a specialty

binding as such upon the ﬁrm, without express authority for

that purpose under seal. The English decisions recognize but

a single exception to this rule, and that is when the single part-

ner executes the instrument in the preence and with assent

of the other member or members of the ﬁrm. But, by the gen-

eral current of American authorities, the instrument may also

be sustained against the ﬁrm by proof of prior parol assent, o-r

subsequent parol ratiﬁcation by the other member. We are

aware of no case which goes further. See the authorities col-

lected in Story on Cont. §§ 218, 220; Story on Partn. § 117,

at scq.; Gollyer on Partn. (Perkins Ed.) §§ 462 to 467.
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The bond in this case was not admissible under the general

rule, and no evidence was given tending to bring it within any

of the recognized exceptions to the rule. It was therefore

improperly admitted. The bond not being in evidence, and all

the other questions raised in the case being dependent upon the

bond, such dependent questions have no bearing upon the case

before us, and we do not deem it necessary to notice them here.

Reversed.

NOTE: See Mechem’s Elem. of Partn., § 180.

SHATTUCK vs. CHANDLER.

Supreme Court of Kansas, 1889.

40 Kan. 516, 20 Pac. Rep. 225, 10 Am. St. Rep. 227.

Chandler,.as assignee of the ﬁrm of Pierpont & Tuttle, sued

Shattuck and Bowers, upon the notes referred to in the opinion.

Plaintiff had judgment below and defendants bring error.

the bond in the name of the firm. {But no evidence was given
or offered showing or tending to stow that the bond was executed by the single partner in the presence of the other partner, nor that the other partner had previously assented to its
execution, nor that he subsequently recognized or ratified it
as the act or obligation of the firm.)
We understand the general rule of law to be well settled
that (with the exception of the relea.se of a debt, which stands
upon peculiar ground) one partner cannot execute a specialty
binding as such upon the firm, without express authority for
that purpose under seal. The English decisions recognize but
a single exception to this rule, and that is when the single partner executes the instrument in the presence and with assent
of the other member or members of the firm. But, by the general current of American authorities, the instrument may also
be sustained against the firm by proof of prior parol assent, or
subsequent parol ratification by the other member. We are
aware of no case which goes further. See the authorities collected in Story on Cont. §§ 218, 220; Story on Partn. § 117,
et seq.; Collyer on Partn. (Perkins Ed.)§§ 462 to 467.
The bond in this case was not admissible under the g~neral
rule, and no evidence was given tending to bring it within any
of the recognized exceptions to the rule. It was therefore
improperly admitted. The bond not being in evidence, and all
the other questions raised in the case being dependent upon the
bond, such dependent questions have no bearing upon the case
before us, and we do not deem it necessary to notice them here.
Reversed.
NOTE: Bee Mecbem's Elem. of Partn.,

~

180.

fiBATTUCK vs. CHANDLER.

Supreme Court of Kansas, 1889.
40 Kan. 516, 20 Pac. Rep. 22li, 10 Am. St. Rep. 227.
Cha~dler,. as assignee of the ft rm of Pierpont & Tuttle, sued
Rhattuck and Bowers, upon the notes referred to in the opinion.
Plaintitf bad judgment below and defendants bring erroi:.
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Don C'a.rlos ¢G Son, for the plaintiffs in error.

SHATTUCK
A. G. ¢€ W. H. M 0B1-ids, for the defendants in error.

vs.

CllANDl.ER.

297

CLocs'r0N, C. This was an action upon a large number of

promissory notes made payable to Pierpont & Tuttle, and

Dem Ca.rlos & Son, for the plaintiffs in error.

guaranteed by the ﬁrm of Shattuck & Bowers in these words:

“For value received, I hereby guarantee the payment of this

A.G. & W. H. McBride, for the defendants in error.

note according to the terms thereof, waiving demand, notice,

and protest. Shattuck &'Bowers.” The evidence shows that

Pierpont & Tuttle were a manufacturing ﬁrm, located at Bush-

nell, Illinois, and that Shattuck 8: Bowers resided in Phillips

county, Kansas, and were engaged in the sale of agricultural

implements. I Certain 'agricultural implements furnished by

Pierpont & Tuttle were sold by Shattuck & Bowers, and the

notes sued on were taken in payment therefor, said notes being

made payable to Pierpont & Tuttle, and before delivery to

them were guaranteed as above stated. In answer to the peti-

tion, the defendant alleged, aniong other defenses, that the

plaintitf was not the assignee of Pierpont & Tuttle, and that

he had no right or authority to bring the action; and also

alleged that Pierpont & Tuttle had failed to collect the notes
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when the same were due and payable; that the makers of the

notes were solvent at that time, and afterward became insol-

vent and non-residents of Kansas.

The plaintiff oifered in evidence the notes sued on, and the

deed of assignment made in Illinois by Tuttle in the ﬁrm name

of Pierpont & Tuttle; also a deed of assignment by Tuttle as

the surviving partner of Pierpont & Tuttle. Said last deed of

assignment, in addition to a general assignment of all the prop-

erty of the ﬁrm of Pierpont & Tuttle, ratiﬁed the ﬁrst deed of

assignment, and all the doings and proceedings had there-

under by the plaintiff as such assignee. Both of these assign-

ments were objected to, and the objection overruled, and were

admitted in evidence. The ﬁrst deed was objected to upon the

ground that one of several partners has no authority, with-

out the consent of the other partners, to make a general assign-

ment of the partnership property. The plaintiff contends that

the deed of assignment is prima facie good, and it devolved

upon the defendant to show that Pierpont did not consent to

the assignment, and that unless it was at least shown that he

objected to the assignment, the assignment must be held good.

38

CLOGSTON, C. This was an action upon a large number o~
promissory notes made payable to Pierpont & Tnttle, and
guaranteed by the firm of Shattuck & Bowers in these words:
"For value received, I hereby guar~tee the payment of this
note according to the terms thereof, waiving demand, notice,
and protest. Shattuck &. Bowers." The evidence shows that
Pierpont & Tuttle were a manufacturing firm, located at Bushnell, Illinois, and that Shattuck & Bowers resided in Phillips
county, Kansas, and were engaged in the sale of agricultural
implements. / Certain 'agricultural implements furnished by
Pie1-pont & Tuttle were sold by Shattuck & ~owers, and the
notes sued on were taken in payment therefor, said notes being
made payable to Pierpont & Tuttle, and before delivery to
them were guaranteed as above stated. In answer to the peti·
tion, the defendant alleged, aniong other defenses, that the
plaintiff was not the assignee of Pierpont & Tuttle, and that
he ha.d no right or authority to bring the action; and also
alleged that Pierpont & Tuttle had failed to collect the notes
when the same were due and payable; that the makers of the
notes were solvent at that time, and afterward became insolvent and non-residents of Kansas.
The plaintiff offt>red in evidence the notes sued on, and the
deed of assignment made in Illinois by Tuttle in the firm name
of Pierpont & Tuttle; also a deed of assignment by Tuttle as
the surviving partner of Pierpont & 'futtle. Said last deed of
assignment, in addition to a general assignment of all the property of the firm of Pierpont & Tuttle, ratified the first deed of
assignment, and all the doings and proceedings had thereunder by the plaintiff as such assignee. Both of these assignments were objected to, and the objection overruled, and were
admitted in evidence. The first deed was objected to upon the
ground that one of several partners has no authority, without the consent of the other partners, to make a general assignment of the pa11:nersbip property. The plaintiff contends that
the deed of assignment is prima facie good, and it devolved
upon the defendant to show that Pierpont did not consent to
the assignment, and that unless it was at least shown that he
objected to the assignment, the assignment must be held good.
38
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In this we do not agree with the plaintiff. VVhere an assign-

ment is made by one partner, his right to make that assign-

ment depends upon the consent of his copartner; and to give

him authority to make it, he must, in addition, show that his

partner consented thereto, or show such a state of facts from

which the court could presume assent, or show that the part-

ner was absent from the country, and that therefore his assent

could not be procured, or some other state'of facts that would

show to the court that the partner making the assignment

had authority, either by reason of the articles of‘ partnership,

or by the fact of his being managing agent of the partner-

ship, or some such fact from which the court could say that

the assignment was authorized by the partnership. 'N 0 such

,/proof was made in this case, and we think, in the absence of

such proof, the assignment offered in evidence was absolutely

void. See Burrill o-n Assignments, 5th Ed., Secs. 68-88; Loeb vs.

Pierpont, 58 Iowa, 469; 43 Am. Rep. 122; Lowenstein vs.

Flaurand, 82 N. Y. 494; Haggerty vs. Granger, 15 How. Pr. 243;

'J
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Dunklin vs. Kimball, 50 Ala. 251; Sloan vs. Moore, 37 Pa. St.

217; Graves vs. Hall, 32 Tex. 665; Story on Partnerships, Sec.

101; Parsons on Partnerships, 166. This doctrine is now

almost universally acknowledged to be the rule.

The second assignment offered in evidence presents a more

difficult question. In many of the states the doctrine is held

that a surviving partner cannot make a general assignment,

and in these states, the theory upon which the decisions were

rendered is, that, at the death of one partner, the surviving

partner becomes trustee of the partnership estate, and that he

has no power to transfer the trust so created to another trus-

tee. This seems to be the doctrine held in New York: Nelson

vs. Sutlierland, 43 N. Y. Sup. Ct. 327; Loeschigk -vs. Hatﬁeld, 51

N. Y. 660; Cushman vs. Addison, 52 Id. 628; also Tiemann vs.

Molliter, 71 Mo. 512; Vesper rs. Kramer, 31 N. J . Eq. 420.

On the other hand, it has been held by ome of the states that

the surviving partner may make a general assignment of a

partnership; and to this etfect are numerous decisions, among

which is Emcrson rs. Scntcr, 118 U. S. 3, in which case the court

held that the surviving partner could make a general assign-

ment. The court said: “The right to do so grows out of h-is

duty, from his relations to the property, to administer the

affairs of the ﬁrm so as to close up its business without unrca.

~i v‘ ’ ~

\J

In this we do not agree with the plaintiff. Where an assignment is made by one partner, his right to make that assignment depends upon the consent of his copartner; and to give
him authority to make it, he must, in addition, show that his
partner consented thereto, or sho'Y such a state of facts from
which the court could presume assent, or show that the partner was absent from the country, and that therefore his assent
could not be procured, or some other state·of facts that would
show to the com1 that the partner making the assignment
had authority, either by reason of the articles of" partnership,
or by the fact of his being managing agent of the partnership, or some such fact from which the court could say that
the assignment was auth-Orized by; the partnership. ·No such
Jproof was made in this case, and we think, in the absence of
such proof, the assignment offered in evidence was absolutely
void. See Burrill o·n Assignments, 5th Ed., Secs. 68-88; Loeb t>8.
Pierpont, 58 Iowa, 469; 43 Am. Rep. 122; Lowenstein !'8.
Flaurand, 82 N. Y. 494; Haggerty vs. Granger, 15 How. Pr. 243;
Dunklin vs. Kimball, 50 Ala. 251; Sloan VB. Moore, 37 Pa. SL
217; Graves VB. Hall, 32 Tex. 665; Story on Pa.rtnerships, Sec.
101; Parson'S on Partnerships, 166. This doctrine is now
almost universally acknowledged to be the rule.
The second assignment offered in evidence presents a ID<>re
difficult question. In many of the states the docb•ine is lield
that a surviving partner cann()t make a general assignment,
and in these states, the theory upon which the decisions were
rendered is, that, at the death of one partner, the surviving
partner becomes trustee of the partnership estate, and that he
has no power to transfer the trust so created to another trustee. This set> ms to be the doctrine held in New York: N el.sOR
tJB. Sutllerland, 43 N. Y. Sup. Ct. 327; Loescliigk vs. Hatfield, 51
N. Y. 660; Cushman vs. Addison, 52 Id. 628; also Tiemann vs.
Jlolliter, 71 Mo. 512; l'osper i·s. Kramer, 31 N. J. Eq. 420.
On the other hand, it bas been h<"ld by some of the states that
the surviving partner may make a general assignment of a
partnership; and to this effect a.re numerous decisions, among
which is Emerson i~s. Senter, 118 U.S. 3, in which case the court
held that the surviving partner could make a general assignment. The court said: "The right to do so grows out of hf s
duty, from his relations to th.e property, to administer the
n!Tairs of the firm so as to close up its business without unrea-

SHATTUCK vs. CHAN 01.1211. 299

_s_on_able delay.” (This seems to be the settled doctrine of the

supreme court of the United States, and should be followed

SnA.rrucx vs. CnAN DLEB.

unless there is some statute making a different rule) This

assignment was made under the laws of Illinois, and should be

interpreted thereunder; but in this case no statute of Illinois -

was offered disclosing what provisions had been made in that

state by statute for the winding up of partnership business;

and in the absence of any showing of this kind, we must pre-

sume that the statute of Illinois is like that of Kansas. This

brings up the question, is there any statute in Kansas that

conflicts with the rule laid down by the supreme court of the

United States in the last case cited? Article 2, chapter 37, of

the compiled laws of 1885, provides for the winding up and

settlement of partnership estates. This provides for the

appraisement of partnership property, and that the property

shall remain in the possession of the surviving partner, and if

he sees ﬁt to continue its management, and the disposing of

the partnership assets and the payment of the partnership

debts, he may do so upon condition that he give a bond for

faithful performance of the duties imposed, and the power is
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given the probate court to cite him, after the giving of such

bond, to an accounting, and to adjudicate upon such accounts,

as in the case of an ordinary administrator, and for an action

upon the bond in case of his failure to faithfully administer

the partnership estate; and upon his refusal to give the bond

and take charge of the partnership property, it becomes the

duty of the administrator of the deceased partner's estate to

assume the management of the same and to settle it up. By

this statute ample provisions are made for the closing up of a

partnership estate, either by the surviving partner, or by the

administrator of the deceased partner’s estate. (\Ve think

that the legislature by this provision intended to provide a

trustee to close up the partnership upon the death of a member

of the ﬁrm, and that the statute creates a trust in the surviv-

ing partner which he has no power to transfer to another

except as it is transferred by his refusal to administer upon the \ ,

partnership estate, in which event it is transferred by operating

of law to the administrator of the deceased partner’s estate.) '/

_ It was said in Carr vs. Catlin, 13 Kan. 393, in speaking of this

class of administrators: “He is neither more nor less than a

special trustee as to this property and this class of debts.”

~ _ J— __ - —_7»

sonable delay." (This seems to be the settled doctrine of the
supreme court of the United States, and should be followed
unless there is some statute making a different rule~ This
assignment was made under the laws of Illinois, and' should be
interpreted thereunder; but in this case no statute of Illinois
was offered disclosing wbat provisions had been made in that
state by statute for the winding up of partnership business;
and in the absence of any showing of this kind, we must presume that the statute of Illinois is like that of Kansas. This
brings up the question, is there any statute in Kansas that
conflicts with the rule laid down by the supreme court <>f the
United States in the last case cited? Article 2, clrn.pter 37, of
the compiled laws of 1885, proYides for the winding up and
settlement of partnership estates. This provides for the
appraisement of partnership property, and that the property
shall remain in the possession of the surviving partner, and if
he sees ftt to continue its managem~nt, and the disposing of
the partnership assets and the payment of the partnership
debts, he may do so upon condition that he give a bond for
faithful performance of the duties imposed, and the pow.er is
given the probate court to cite him, after the giving of such
bond, to an accounting, and to adjudicate upon such accounts,
as in the case of an -0rdinary administrator, and for an action
upon the bond in case of his failure to faithfully administer
the partnership estate; and upon his refusal to give the bond
and take charge of the partnership property, it becomes the
duty of the administrator of the deceased partner's estate to
assume the management of the same and to settle it up. By
this statute ample proviHions are made for the closing up of a
partnership estate, either by the surviving partner, or by the
administrator of the dect"ased partner's estate. (\Ve think
that the legislature by this provision intended to provide a
trustee to close up the partnership upon the death of a member
of the firm, and that the statute creates a trust in the surviving partner wliicb he bas no power to transfer to another
except as it is transferred by his refusal to administer upon the ~
partnership estate, in which event it is transferred by operation~\)IJ
of law to the administrator of thl" deceased partner's estate.) v
. It was said in Carr vs. Catlin, 13 Kan. 393, in speaking of this
class of administrators: "Ile is neither more nor less than a
special trustee as t-0 this property and th.is rlass of debts."
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The rule is, that where a form of procedure is provided by

800
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statute, and the manner of doing a particular act or thing is

pointed out, it precludes the doing of it in any other manner

or form. If the surviving partner under our statutes may

transfer his trust toan assignee, then the assignee would close

up the entire partnership business in the court having juris-

diction of the assignment and estate thereunder, and would

be entirely free from the jurisdiction of the probate court, and

the statute above cited would be without any force or effect.

Did the legislature intend that this statute might be regarded,

or not, at the pleasure of the surviving partner? We think

not. This means of winding up a partnership business has

been prescribed by the legislature, and in the absence of any

proof of the statutes of Illinois to the contrary, we must pre

sume that this is the manner of closing up partnership estates

in that state. We therefore think the court erred in permitting

the second assignment to begiven in evidence, as it gave the

plaintiﬁ no authority or right to commence the action. ' ‘ '

l Judgment of the court below reversed and a new trial

ordered.
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NOTE: For other cases upon the powerto make assignments for creditors,

see Mechem’s Elem. of Partn., § 172.

LO\V M AN vs. S11 El-ITS.

Supreme Court of Indiana, 1890.

124 Ind. 417, 24 N. E. Rep. 351, 7 L. R. A. 73$

Templeton and Sheets made a contract for the establishment

of a stock farm and acquired a herd of brood mares for that pur-

pose. Without the knowledge or consent of Sheets, Templeton

undertook to sell the entire herd to the plaintiﬂ’. Sheets re

The rule is, that where a form of procedure is provided by
statute, and the manner of doing a particular act or thing is
pointed out, it precludes the doing of it in any other manner
or form. If the surviving partner under our statutes may
transfer hie trust to·an assignee, then the assignee would close
up the entire partnership business in the court having jurisdiction of the assignment and estate thereunder, and would
be entirely free from the jurisdiction of the probate court, and
the statute above cited would be without any force or effect.
Did the legislature intend that this statute might be regarded,
or not, at the pleasure of the surviving partner? We think
not. This means of winding up a partnership business has
been prescribed by the legislature, and in the abs~nce of any
proof of the statutes of Illinois to the contrary, we must presume that this is the manner of closing up partnel'Ship estates
in that state. We therefore think the court erred in permitting
the second assignment to be 'given in evidence, as it gave the
plaintiff no authority or right to commence the action. • • •
· Judgment of the court below reversed and a new trial
ordered.

fused to surrender them and Ltii/nan brought replevin. Verdict

for defendant and plaintiﬂf appeals.

Wallace, Baird & Chase, for appellant.

NOTE: For other caaes. upon the power to make Balignmenta for creditors,
.ee M:echem's Elem. of Partn., § 17.8.
·

E. P. Hammond, M. H. Wall.-er, D. Fraser, I . H. Phares and W.

B. Austin, for appellee

. _. ____...x_;.§____ _~ _m_______ Q -__
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LO\VMAN vs. SHEETS.
8uprC"me Court of Indiana, 1890.
124 lnd. 417, 24 N. E. Rep. B:Jl, 7 L. R. A. 784.

Templeton and Sheets made a contract for the establishment
of a stock farm and acquired a herd of brood mares for that purpose. Without the knowledge or consent of Sheets, Templeton
undertook to sell the entire herd to the plaintiff. Sheets rew
fused to surrender them and Lqinan brought replevin. Verdict.
for defendant and plaintiff appeals.
- Wallace, Baird & Chase, for appellant.

E. P. Hammon.d, Al. H. Walker, D. Fraaer, I. H. Pharea and W.
B. Austin, for appellee
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Corrnr, J. (After stating the facts and disposing of other

and appellee were partners, and that, as such, either partner

had the right to sell the property owned by the ﬁrm and confer

a good title,and that by his purchase from Templeton he ac-

quired the title to the whole of the property in controversy and

has a right to its possession. \Ve do not deem it necessary to

decide whether the contract between the parties was one of

partnership or not, as the appellant had no power to sell the

entire property, whether it was held as partnership property or

otherwise. The partnership, if one existed, was not one in

which the parties contemplated a sale of the property here in-

volved, but it was one in which this property was to be kept for

the purpose of carrying on a particular business. In such case

neither party had the power to sell the entire property: Bates,

Partn. § 401; Hewitt vs. iqturdevant, 4 B. Mon. (Ky.) 453; Ca-yton

vs. Hardy, 27 Mo. 536; Massey vs. Holt, 24 N. H. 248; Hudson vs.

M cKenz1'.e, 1 E. D. Smith, (N Y.)358. Mr. Bates, in his valuable

work on partnerships, in treating the subject in the section
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above cited, says: "But I have no doubt but that the power of

sale must be conﬁned to those things held forsale, and that the

scope of the business does not include the sale of the property

held for the purpose of business and to make a proﬁt out of it,

and that this only is the true rule.” ' ' '

Aﬂirmed.

NOTE.—See also Mechenfs Elem. of Partn., § 186, and cases there cited;

Arnold vs. Brown, 24 Pick. 89, 35 Am. Dec. 296.

CLARK E VS. W1\ l.l.1\ CE.

Supreme Court of North Dakota, I891.

I N. Dak. 404, 48 N. W. Rep. 339. 26 Am. St. Rep. 636.

Action by Clarke against Wallace, Winslow, Allen and the

administrators of Sheets and Bickford. Judgment for plaint-

iff, and the defendants, \Vinslow, Allen ct al., appeal. The

ﬁndings of the court show that in 1883 the defendants Wins-

low and Allen, together with John A. J. Sheets and Samuel

J. (After stating the facts and disposing of oth~r
questions.) It is oontended by the appellant thad: Templetoii
and appellee were partners, and that, as such, either partner
bad the right to s~ll the property owned by the firm and confer
a good title,and that by his purchase from Templeton be aer
quired the title to the whole of the property in controversy and
has a right fo its possession. "re do not deem it necessary to.
decide whether the contra.ct ,between the parties was one of
partnership or not, a.a the ap~1lant bad no power to sell the
entire property, whether it was held as partnership property or
otherwise. The partnership, if one existed, wa.e not one in
which the parties contemplated a sale of the property here involved, but it was one in which this property was to be kept for
the purpose of carrying on a particular business. In such case
neither party had the power to sell the entire pr<>perty: Bates,
Partn. § 401; Hewitt t'B. Sturdevant, 4 B. Mon. (Ky.) 453; Cayton
cs. Hardy, 27 Mo. 53G; Mussey vs. Holt, 24 N. H. 248; Hudson vs.
McKenzie, 1 E. D. Smith, (N Y.)358. Mr. Bates, in his valuable
work on partnerships, in treating the subject in the section
above cited, says: ''But I have no doubt but that the power of.
sale must be confined to those things held for·sale, and that the
scope of the business does not include the sale of the property
held for the purpose of business and to make a profit out of it,
and that this only is the true rule." • • •
Affirmed.
COFFEY,

questions.) It is contended by the appellant thaxt Templeton

-

NOTB.-See also Mechem's ElE>m. of Partn., ~ 186, and casea there cited;
Arnold va. Brown, 24 Pick. 89, 85 Am. Dec. 296.

CLARKE vs. WAT.LACE.
Supreme Court of North Dakota, 1891.
1 N. Dak. 404, 4.8 N. W. Rep. 839, 26 Am. St. Rep. 636.

Action by Clarke against Wallace, Winslow, Allen and the
administrators of Sheets and Bickford. Judgment for plaintiff, and the defendants, Winslow, All~n ct al., appeal. The
findings of the court show that in 1883 the defendants Winslow and Allen, together with John A. J. Sheets and Samuel
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M. Bickford, the‘ two latter now deceased, and their adminis-

trators, being defendants herein, were co-partners engaged in

the banking, real estate, and loan business at Jamestown, Dak.

T., under the ﬁrm name of “North Dakota Bank.” Allen was

the managing member of the ﬁrm. The ﬁrm had about $1,300

on deposit in the First National Bank of Jamestown. The

defendant Robert E. \Vallace was president of the la-tter bu/nk.

This bank was in failing circumstances. \Vallace needed

$5,000 to help him out of the embarrassments connected wit‘:

the failure of the bank, and he proposed to Allen that, if the

North Dakota Bank would aid him in obtaining a loan of that

amount, he would secure the deposit of that ﬁrm in the said

First National Bank. Allen, in his individual name, opened

a correspondence with the plaintiff, Clarke, who was a non-

resident, which resulted in obtaining a loan from Clarke, to

Wallace for the required amount, the note to be guaranteed

by the North Dakota Bank. Accordingly Wallace executed

the note, and Allen guaranteed it in the name of the.North

Dakota Bank, and the money was paid over to, W'allace._

Plaintiff, Clarke, loaned the money largely on the credit of

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

the North Dakota Bank. Wallace secured the deposit of the

North Dakota Bank in the First National Bank by deliver-

ing collatcrals to Allen, and the amount of the deposit was

subsequently realized out of the collaterals. Allen had no

express authority from the other members of the ﬁrm to

guaranty the note of Wallace, nor did the other members of

the ﬁrm have any knowledge of such guaranty, or ever in any

manner ratify the same, nor did they, prior to the bringing

of this action, have any knowledge that the deposit in the

First National Bank was paid from the proceeds of collaterals

delivered by Wallace to Allen. .

N ickeus <G Baldwin, for appellants.

Edgar W. Camp, for respondent.

Bsrrruonomnw, J . (After stating the facts.) This action, so

far as these appellants are concerned, is brought on the guar-

anty heretofore mentioned, the defense being lack of authority

on the part of Allen to thus bind the ﬁrm. The contract of

guaranty was entered into contemporaneously with the execu-

tion of the note, and plaintiff parted with his money largely

M. Bickford, the' two latter now deceased, and their administrators, being defendants herein, were co-partners engaged in
the banking, real estate, and loan business at Jamestown, Dak.
T., under the fl.rm name of "North Dakota Bank." Allen was
the managing member of the firm. The firm had about $1,300
on deposit in the First National Bank of Jamestown. ~he
defendant Hobert E. 'Vallace was president of the latter bdnk.
This bank was in failing circumstances. \Vallace needed
15,000 to help him oat of the embarrassments connected wit '1
the failure of the bank, and he proposed to Allen that, if the
North Dakota Bank would aid him in obtaining a loan of that
amount, he would secure the deposit of that firm in the said
First National Bank. AJJen, in his individual name, opened
a correspondence with the plaintiff, Clarke, who was a nonresident, which resulted in obtaining a loan from Clarke, to
Wallace for the required amount, the note to be guaranteed
by the North Dakota Bank. Accordingly WaJJace executed
the note, and Allen guaranteed. it in the uame of the .North
Dakota Bank, and the money was paid over to Wallace.
Plaintiff, Clarke, loaned the money largely on the' credit of
the North Dakota Bank. Wallace secured the deposit of the
North Dakota Bank in the First National Bank by deli,·ering coJJaterals to A)]en, and the amount of the deposit was
subsequently re:ilized out of the collatefals. Ailen had no
express authority from the other members of the fl.rm to
guaranty the note of \Va)]ace, nor did the other members of
the firm have any knowledge of such guaranty, or ever in any
manner ratify the same, nor did they, prior to the bringing
of this action have any knowledge that the deposit in the
'
.
First National Bank was paid from the proceeds of conaterale
delivered by Wallace to Allen.
Nickeus &: Baldwin, for appellants.

Edgar W. Camp, for respondent.
BARTHOLOMEW, J. (After stating the facts.) This action, eo
far as these appellants are concerned, i.s brought on the guaranty heretofore mentioned, the defense being lack of authority
on the part of Allen to thus bind the firm. Tb.e contract of
guaranty was entered into contemporaneously with the execution of the note, and plaintiff parted with his money largely
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upon the strength of the guaranty, and the considera.tion there-

for was ample. “ Ilaylies, Sur. 54, 55; 9 Amer. & Eng. Enc. Law,

69, and cases cited. The beneﬁt received by the ﬁrm in obtain-

ing security on its deposit in the First National Bank becomes

material only so far as it bears upon the question of the author-

ity of Allen to bind the ﬁrm. It i not usual for persons in

business to make themselves answerable for the conduct of

other people; and it is settled law that the party who takes a

fpromissory note bearing the indorsement of a ﬁrm, either as

guarantors or sureties, takes it burdened with the presumption

‘that the ﬁrm name was not signed in the usual course of part-

nership business, and no recovery can be had by simply show-

ing the indorsement. The holder is required to show special

authority to make the indorsement on the part of the partner

by whom the ﬁrm name was signed, or an authority to be im-

plied from the common course of business of the ﬁrm or pre-

vious course of dealing between the parties, or that the

indorsement was subsequently adopted and acted upon

by the ﬁrm. Swectser vs. French, 2 Cush. 309, 48 Am. Dec. 666;

Schermcrhorn vs. Schermerhorn, 1 Wend. 119; Bank vs.
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Bowen, 7 Wend. 158; Foot vs. Sabin, 19 Johns. 154, 10 Am. Dec.

208; Bank vs. Mcllonald, 127 Mass. 82; Moynahan vs. H anaford,

42 Mich. 329, 3 N. WV. Rep. 944. In this case there was no pre-

vious course of dealing between t-he parties from which author-

ity on the part of Allen to guarantee in the ﬁrm name could be

implied; there was no express authority, and no subsequent

ratiﬁcation on the part of the ﬁrm, or any member thereof.

But it is claimed that the indorsement was made for the pur-

pose of preserving the ﬁrm assets or collecting a ﬁrm debt, and

that the implied powers of a partner cover such a case. We

think, however, that plaintiff seeks to push the rule further

than any decided case warrants. The case of A ndrcws vs. Con-

gar, 102 U. S. (Co. Op. Ed.) bottom page 90, is cited to support

the contention. It does not go so far. In that case one mem-

ber of a ﬁrm, without the consent of his copartners, indorsed in

the ﬁrm name certain notes issued by a corporation. It ap-

pear-ed, however, that the ﬁrm owned a majority of the stock of

the corporation,and the larger part of the beneﬁt-s arising from

the notes accrued at once to the ﬁrm. The business of the

corporation might almost be regarded as a branch of the busi-

l

\

upon the strength of the guaranty, and the consideration therefor was ample. · _Baylies, Sur. 54, 55; 9 Amer. & Eng. Enc. Law,
G9, and cases cited. The ben'efit received by the firm in obtaining security on its deposit in the First National Bank becomes
material only so far as it bears upon the question of the authority of Allen to bind the firm. It is not usual for persons in
business to make themselves answerable for the conduct of
other people; and it is settled law that the party who takes a !
!promiss-0ry note bearing the indorsement of a firm, either as \
guarantors or sureties, takes it burdened with the presumption '
:that the firm name was not signed in the usual course of partpership business, and no recovery ran be bad by simply show- '
~ng the indorsement. The holder is required to show special
~uthority to make the indorsement on the part of the partner
by whom the firm name was signed, or an authority to be implied from the common course of business of the firm or previous course of dealing between the parties, or that the
indorsement was subsequently adopted and acted upon
by the firm. Sweetser vs. F-rench, 2 Cush. 309, 48 Am. Dec. 666;
Schermerh01"n vs. Schermerhorn, 1 Wend. 119; Bank vs.
Bowen, 7 Wend. 158; Foot vs. Sabin, 19 Johns. 154, 10 Am. Dec.
208; Bank vs. McDonald, 127 Mass. 82; Moynahan vs. Hanaford,
42 Mich. 329, 3 N. ,V, Rep. 944. In this case there was no previous course of dealing between the parties from which authority on the part of Allen to guarantee in the firm name could be
implied; there was no express authority, and no subsequent
ratification on the part of the firm, or any member thereof.
But it is claimed that the indorsement was made for the purpose of preserving the firm assets or collecting a firm debt, and
that the implied powers of a partner cover such a case. We
think, however, that plaintiff seeks to push the rule further
than :my decided case warrants. The case of A.ndrews vs. Congar, 102 U. S. (Co. Op. Ed.) bottom page 90, is cited to support
the contention. It does not go so far. In that case one member of a firm, without the consent of bis copartners, indorsed in
the firm name certain notes issued by a corporation. It appeared, however, that the firm owned a majQ.lity of the stock of
the corporation, and the larger part of the benefits arising from
the notes accrued at once to the firm. The business of the
eorporation might almost be regarded as a branch of the busi-
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ness of the ﬁrm. But the correctness of the deci_sion in that

case seems to be questioned in Bates on Partnership (volume

1, § 321), and it no doubt goes as far as any court has gone in

that direction. In Lindley on Partnership, 341 (bottom pag-

ing), it is said: “The latter cases, however, decide that, unless

it can be shown that the giving of guaranties is necessary for

carrying on the business of the ﬁrm in the ordinary way, one of

the members will be held to have no implied authority to bind

the ﬁrm by them.” Nor do we think that one partner has any

implied power to bind his ﬁrm in the use of unusual and extra.-

ordinary means for collecting a debt. In this case the guar-

anty was not necessary to carry on the ﬁrm business in the or-

dinary way. It does not appear but that the deposit of the ﬁrm

would have been paid in full without the guaranty; but further

than that we are not willing to hold that one member of a ﬁrm,

in order to secure a debt, has implied authority to bind a ﬁrm

for a distinct and separate liability to a third person; and, par-

ticularly must that be true where, as in this case, the liability

incurred is several times greater than the debt sought to be

secured. It can be readily seen that any different rule would

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

be extremely hazardous. As fully sustaining our views, see

Moore vs. Stevens, 60 Miss. 809; Macklin vs. Kerr, 28 U. C. C. P.

90. Plaintiff failed to establish any liability upon the guar-

anty in suit as against these appellants, and the judgment of

the lower court as to them must be reversed, and a new trial

ordered. All concur. -

NOTE.-—S€B Mechem‘s Elem. of Partnership, Q 188.

1

JOHNSTON vs. DUTTON.

Supreme Court of Alabama, 1855.

27 Ala. 245.

Action by Dutton’s administrator against Johnston & Co.

The latter ﬁrm was composed of Johnston, Fogg and Vander-

slice. The notes were drawn and signed, in the ﬁrm name, by

Fogg. They were dated Dec. 17, 1852, and Jan. 8, 1853. John-

- ' ‘ ' ﬂI=mz:__1-as-an

ness of the firm. But the correctness of the decision in that
case seems to be questioned in Bates on Partnership (volume
1, § 321), and it no doubt goes as far as any court has gone in
that direction. In Lindley on Partnership, 341 (bottom paging), it is said: "The latter cases, however, decide that, unless
it can be shown that the gh•ing of guaranties is necessary for
·carrying on the business of the firm in the ordinary way, one of
the members will be held to have no implied authority to bind
the firm by them." Nor do we think that one partner has any
implied power to bind his firm in the use of unusual and extraordinary means for collecting a qebt. In this case the guaranty was not necessary to carry on the firm business in the ordinary way. It does not appear but that the deposit of the firm
would have been paid in full without the guaranty; but further
than that we are not willing to hold that one m_e mber of a firm,
in order to secure a debt, has implied authority to bind a ftrm
for a distinct and separate liability to a third person; and, particularly must that be true where, as in this case, the liability
ineurred is several times greater than the debt sought to be
secured. It can be readily seen that any different rule would
be extremely hazard-0us. As fully sustaining our views, see
Moore vs. Stevens, 60 Miss. 809; Uacklin vs. Kerr, 28 U. C. C. P.
90. Plaintiff failed to establish any liability upon the guaranty in suit as against these appellants, and the judgment of
the lower court as to them must be reversed, and a new trial
ordered. All concur.
NoTB.-See Mechem·a Elem. of Partnership, I 188.

JOHNSTON vs. DUTTON.

Supreme Court of Alabama, 1855.
27 Ala. 245.

Action by Dutton's administrator again-st Johnston & Co.
The latter firm was composed of Johnston, Fogg and Vanderslice. The notes were drawn and signed, in the firm name, by
Fogg. They were dated Dec. 17, 1852, and Jan. 8, 1853. John-

•
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JonNsToN vs.

ston denied liability on the ground that prior to the giving of

DtT:roN.

305.

the notes he had given personal notice to Dutton and had also

published a notice in the newspaper that he, Johnston, would

not be bound by or for any future contracts made by Fogg

without Johnston‘ consent. Other facts appear in the opin-

ion. Judgment for plaintitl’ and defendant appeal. _

P. Hamilton and F. S. Bloun t, for appellants.

R. H. Smith, contra.

GOl.l)'l‘IIWAl'l‘E, J . The evidence in this case tended to show

that the appellants and one Vanderslice carried on in copart-

ston denied liability on the ground that prior to the giving of.
the notes he bud given personal notice to Dutton and bad also
published a notite in the newspaper tha.t he, Johnston, would
not be bound by or for any future c-0ntracts made by Fogg
without Johnston's consent. Other facts appear in the opin·
ion. J udgrn:!n t for plain tifI and defendant appeal.

nership a steam saw-mill, which, by the articles of copartner-

ship, was to continue at least ﬁve years; that the note sued on

P. lla111ilto1i and P. S. Blount, for appellants.

was given with the concurrence of two of the partners, Fogg

and Vanderslice, for supplies necessary for the hands engaged

I~.

II. Smilli, contra..

in carrying on the mill, which had been ordered by one of them.

Upon these facts alone, there can be no doubt that the ﬁrm

would be bound. The furnishing of supplies to those engaged

in the immediate direction of the business was essential to the

conducting of it, and within the scope of the purpose for which

the individuals had associated; and the authority of either of
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the partners to purchase such supplies, and give the note 01'

the ﬁrm, cannot be questioned.

The principal ground of objection, however, is, that the evi-

dence proved that, before the goods were furnished and the

note given, the appellant, Johnston, gave notice to the public

that he would not be responsible for any future debt con-

tracted on account of the copartnership, and that this notice

was brought home to the party with whom the debt was con-

-tracted; and it is insisted that its effect was to revoke the

authority of the other partners, so far as he was concerned, to

bind the ﬁrm from that time. ,

It is to be observed, that in the present case the contract was

concurred in by two members of the ﬁrm; and the question,

therefore, is, as to the right of the majority to bind the other

pa;-me;-,a.gainst_their disst-nt,as to matters appertaining to the

common business, and in the absence of any stipulation con-

ferring that power in the articles of copartnership. This ques-

tion is a new one in this court, and indeed we have found no

case in which it has been expressly decided. Both in England

39

Gor.nTIIWAITF., J. The eYidenre in this case tenclrd to s~rn\V
that the appellants and one Vandrrslice carrir(l on in copartnership a steam saw-mill, which, by the articlP-s of copartnerflhip, was to continue at least five years; that the note sued on
was gfren \vith the concurrence of two of the partners, Fogg
and Yandersliee, for supplies nec<~ssary for the hands engaged
in cnil'ying on the mill, which had been ordered by one of them.
Upon these facts alone, there can be no doubt that the firm
would be bound. The furnishing of supplies to those engaged
in the immediate direction of the business was essential to the
conducting of it, and within the scope of the purpose for which
the individuals had associatrd; and the authority of either of
the partners to purchase such supplies, and give the note of
the firm, cannot be qut>stioned.
The principal ground of objection, however, is, that the evi·
dence proved that, before the goods were furnished and the
note given, the appellant, Johnston, gave notice to the public
that he would not be responsible for any future debt C()n·
tracted on account of the copa1·tnership, and that this notice
was b1·ought home to the pai1y wilh whom the debt was con·
tracted; and it is insisted that its effect was to revoke the
nuthot•ity of the other partners, so far as he was concerned, to
bind the firm from that time.
It is to be observed, that in the present case the contract was
concurred in by two members of the firm; and the question,
therefore, is, as to the right of the majority to bind the other
partners, against their diss~nt,as to matters appertaining to the
common business, and in the absence of any stipulation con·
!erring that power in the articles of c-0partnership. This question is a new one in this court, and indeed we have found no
case in which it bas been expressly decided. Both in England

39
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and the United States, there are cases which assert the general

proposition, that a partner may protect himself against the con-

equences of a future contract, by giving notice of his dissent

to the party with whom it is about to be made. Gallway vs. Mat-

thew, 10 East 264; Will-is vs. Dyson, 1 Stark. 164; ll‘-icc vs. Flem-

ing, 1 Y. & Jerv, 227, 230; Lc(u:itt vs. Peck, 3 Conn. 125, post

p. 308; Feiglcy vs. Sponebcrger, 5 W. & S. 564; Monroe vs. Con-

nor, 15 Me. 178, 32 Am. Dec. 148. And where the ﬁrm consists

if-bf but two persons and there is nothing in the articles to pre-

‘ vent each from having an equal voice in the direction and con-

J trol of the common business, the correctness of the proposition

cannot be questioned. In such case, the duty of each partner

? would require him not to enter into any contract from which

I the other in good faith dissented; and if he did, it would be a

violation of the obligations which were imposed by the nature

‘| of the partnership. It would not, in fact, be the contract of

the ﬁrm; and the party with whom it was made, having notice,

‘could not enforce it as such. So, if the ﬁrm was composed of

,more than two persons, and one of them dissented, the party
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. with whom the contract is made acts at his peril, and cannot

ihold the dissenting partner liable, unless his liability results

lfrom the articles or from the nature of the partnership con-

mpact. All the cases can be sustained on this principle; and

1 is in strict analogy with the civil law, which holds where the

stipulations of the partnership expressly intrust the diq,,ﬁ'ion

and control of the business to one of the partners, that the‘dis-

sent of the other would not avail, if the contract was made in

good faith, (Pothier, Traits du Com. dc Soc., No. 71, 90); and

such also, we think, is the rule of the common law. Const vs.

Harris, Turn & Russ. 496; Story on Partn. Sec. 121. Were it

otherwise it would be denying to parties the right to make

their own contracts. If our views as to the governing force

of express stipulations are correct, the eﬂ’ect of such terms

or conditions as result by clear implication from the articles,

or arise out of the nature of the partnership, must be the

same. It is as if they had been expressly provided.

_ Now, whenever a partnership is formed by more than two

persons, we think that in the absence of any express provision

to the contrary, there is always an implied understanding that

(the acts of the majority are to prevail over those of the min-

(ority, as to all matters within the scope of the common busi-

_?_#_

and the United States, there are cases which assert the general
proposition, that a partner may protect himself against the con:
sequences of a future rontract, by giving ru>tice otf his dissent
to the party with whom it is about to be made. Gallway vs. Matthew, 10 East 264; Willis 11s. Dyson, 1 Stark. 164; rice vs. Fleming, 1 Y. & Jerv, 227, 230; Leavitt vs. Peck, 3 Conn. 125, post
p. 308; Feigky vs. 8poneberger, 5 W. & S. 564; Monroe vs. Oonor, 15 Me. 178, 32 Am. Dec. 148. And where the firm consists
of but two persons and there is nothing in the articles to prevent each from having an equal voice in the direction and control of the common business, the <.'<>rrectness of the proposition
cannot be questioned. In such case, the duty ()f each partner
would require him not to enter into any contract from which
the other in good faith dissented; and if be did, it would be a
violation of the obligations which were imposed by the nature
of the partnership. It would not, in fact, be the contract of
the firm; and the party with whom it was made, having notice,
could not enforce it as such. So, if the firm was composed of
more than two persons, and one of them dissented, the party
with whom the contract is made acts at his peril, and cannot
hold the dissenting partner liable, unless bis liability results
from the articles or from the nature of the partnership contract. All the cases can be sustained on this principle; and
1 is in strict analogy with the civil law, which holds where the
stipulations of the partnership expressly intrust the di-•'ion
and control of the business to one of the partners, that tne dissent of the other would not avail, if the contract was made in
good faith, (Pothier, Traite du Com. de l~oc., No. 71, 90); and
such also, we think, is the rule of the common law. Const vs.
Harris, Turn & Huss. 496; Story on Partn. Sec. 121. Were it
otherwise it would be denying to parties the right to make
their own contracts. If our views as to the governing force
of express stipulations are correct, the effect of such terms
or conditions as result by clear implication from the article!':,
or arise out of the nature of the partnership1 must be the
same. It is as if they had been expressly provided.
Now, whenever a partnership is formed by more than two
persons, we think that in the absence of any express provision
to the contrary, there is always an implied understanding that
1 the acts of the majority are to prevail over those of the min( ority, as to all matters within the scope of the common busi-

..,...
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ness; and such we understand to be the doctrine asserted by

JOHNSTON

vs. Dono.K.
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Lord ELDON in Const vs. Harris, supra, and such was the

opinion of Judge Story: Story on Part., sec. 123; 3 Kent’s

Com. (5 ed.) 45. The rule as thus laid down, is certainly more

reasonable and just, than to allow the minority to stop the

operations of the concern, against the views of the majority.

We do not sav that it would-be a bona ﬁdc transaction, so as

to bind the ﬁrm, if the majority choose information to or consultation with the minority (Story on

Part. sec. 123); but when, as in the present case, the one partner

has given notice, and expressed his dissent in advance, there

could be no reason or propriety in requiring him to be con-

sulted by the other two.

We do not consider the cases to which we have been referred,

holding that one partner has the right at pleasure to dissolve

a partnership, although the articles provide that it is to con-

tinue for a speciﬁed term (lllarquand vs. New York Ins. Co., 17

Johns. 525; Skinner vs. Dayton, 19 Id. 513, 10 Am. Dec. 286), as

having any bearing on the case under consideration. Conced-

ing they are law—-which is doubtful (Story on Part. sec. 275, n.

3, and cases there cited)—the decision rests solely upon the
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ground, that the limitation on the right of dissolution is incom-

patible with the nature of the copartnership contract; and this

principle does not militate against the position we have

asserted. The dissent, in the present case, cannot be regarded

as a dissolution; for, if effectual, it would not necessarily pro-

duce that result, although it might operate to change the mode

of conducting the business. In other words, it might be car-

ried on without contracting debts.

Our conclusion is, that the act, being concurred in by two

of the partners, was, under the circumstances, the act of the

ﬁrm; and that the charge, asserting the proposition that the

dissent of one partner against the other two would necessarily

exonerate him, was properly refused.

Judgment aﬁirmed.

NOTE: See Mechem's Elem. of Partn., §§ 163, 189.

Compare with cases following. ____ _
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nees; and such we understand to be the doctrine asserted by
Lord ELDON in Const VB. Harris, supra, and such was the
opinion of Judge Story: Story on Part., sec. 123; 3 Kent's
Com. (5 ed.) 45. The rule as thus laid down, is certainly more
reasonable and just, than to allow the . minority to stop the
operations of the concern, against the views of the majority.
W~ do not sa__y that it would ·be a bona fide transaction, so as
to bind the firm, if the majority choOf!e wanjWJJy to 1ict wHhou;._
information to or consultation with the min.o-ri.!..Y (Story on
Part. sec. 123); but when, as in the present case, the one pai-tner
bas given notice, and expi-essed his dissent in advance, there
could be no reason or propriety in requiring him to be con·
suited by the other two.
We do not consider the cases to which we have been referred,
holding that one partner has the right at pleasure to dissolve
a partnership, although the articles provide that it is to con·
tinne for a specified term (Marquand t•s. New York Ins. Co., 17
Johns. 525; Skinner VB. Dayton, 19 ~d. 513, 10 Am. Dec. 286), as
having any bearing 011 the case under consideration. Conceding they are law-which is doubtful (Story on Part. sec. 275, n.
3, and cases there <:ited)-the decision rests solely upon the
ground, that the limitation on the right of dissolution is incompatible with the nature of the copartnership contract; and this
principle does not militate against the position we have
asserted. The dissent, in the present cHse, cannot be regnnled
as a dissolution; for; if effectual, it wouM. not necessarily produce that result, although it might operate to chang~ the mode
of conducting the business. In other words, it might be carried on without contracting debts.
Our conclusion is, that the act, being concurred in by two
of the partners, was, under the circumstances, the act of the
.O.rm; and that the chargP., asst:"t1ing 11.e p1·oposition that the
dissent of one partner against the other two would necessarily
Pxonerate him, was properly refused.
Judgment affirmed.
NOTE: See Mechem's Elem. of Partn., §§ 163, 189.
Compare with cases foHowiog.
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LEAVITT Vs. PECK.

Supreme Court of Connecticut, 1819.

8 Conn. 125, 8 Am. Dec. 157.

Action, against G-ad Peck and Egbert D. Peck, as copartners

under the ﬁrm name of Egbert D. Peek, to recover upon :1.

promissory note made by Egbert to Gad, and by him endorsed

LEAVITT vs. PECK.

to plaintiﬁ’. There was evidence that Gad was a dormant

partner with Egbert, but Gad denied this and a.lso proved that

Supreme Court of Con11ccticut, 1819.

when plainliﬂ’ applied to him to sign the note with Egbert he

had refused to do so, but agreed to indorse it and did indorse

8 Conn. 125, 8 Am. Dec. 157.

it, and that plaintiff accepted it. Verdict for and

~h1)1)c.1lcd. /\_’QJ/I/..,, \> €

N. Smith and Twining, for appellant.

1

Staples and Denison, eontra._

]1os.\n-zn, C. J. It is a well established principle that the

contract of a partner is obligatory on his copartner, by virtue

of an implied authority which may be rebutted by a refusal to

be bound by his acts. By legal consequence, the partner

whose authority is thus declined cannot bind the copartner-
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ship in favor of those who have knowledge of this fact: Gal-

~wa_1/ vs. Matthew, 1 Campb. 403; S. C. I0 East 264; Willis vs.

D3/son, 1 Stark; 164. Nothing can be more reasonable than

~that a person may protect himself in this manner against the

Ac1ion, ngninst Gnd reek and Egbert D. reek, as copartnC'r&
under the firm name of Egbert D. l'C'ck, to recover upon a.
promissory note made by Egbert to Gad, and by him endorsed
to plaintiff. There was evidence that Gad was a durniant
partner with J<:gbert, but Gad denied this and also 1n·on•d that
when plaintiff applic·d to him to sign the note with Egbert he
liad refused to do so, but agreed to indorse it and did in1lorse '
it, and that J>laintilI accepted it. Verdict fo1· ~HI and

~"1ppcalcd.

/\/(_/?,-._.;_ ·\_.J ,~. {

fraud and misconduct of his associate. The principle under

consideration is not founded at all on any supposed waiver by

the creditor; but solely and exclusively on the declaration of

the person declining to be bound. The implied authority of

N. Smitl! mu] 1'1ri11i119, for ap11cllant.

'
Staples and Denison., contra..

his partner he has annihilated; and the contract in the name

of the ﬁrm is of no validity beyond the personal obligation it

infers on the individual making it.

Vvhether a person in any given case has rebutted the implied

authority of his partner to-bind him, is a question of fact. On

this head I am inclined to think the charge to the jury wag

incorrect. They were directed, if Gad Peck was a dormant

partner with Egbert, and refused to give a joint note with

~_ "5 <3?

Ilos:'lrnn, C. J. It is a well establiflhed principle that the
contract of a partner is obliiwtory on bis copartner, by virtue
of an implied authority wllich may be rebutted by a refusal to
be bound by his acts. Ily legal consequence, the partn_er
whose authority is thus declined cannot bind the copartnership in favor of those who Jmve knowledge <>f this fact: Ga1,..
·way t:s. Mattlw1v, 1 Campb. 403; S. C. to East 264; lVillis vs.
Dyson, 1 Stark. 164. Nothing can be more reasonable than
·that a pel'son may protect himBelf in this manner against the
fraud and misconduct of bis associate. The principle under
consideration is not founded at all on any supposed waiver by
the creditor; but solely and exclusively on the declaration of
the person declining to be bound. The implied authority of
bis partner he has annihilated; and the contract in the name
of the firm is of no validity beyond the personal obligation it
infers on the individual making it.
'Vhether a person in any given case has rebutted the implied
nuthority of his partner to bind him, is a question of fact. On
this head I am inclined to think the charge to the jury was
in<'orrect. They were directed, if Gad reek was a dormant
partner with Egbert, and refused to give a joint note with

~

WIPPERMAN vs. Snot. 809

him, to render a verdict for the defendant. The charge

WIPPEIUU.N VS. STACY.

809

involved this principle, that a refusal by Gad Peck to put his

name to the note in suit was necessarily a. revocation of

Egbert’s implied authority. This ascribed a consequence to

the act of Gad Peck which the premises did not warrant. It

is very possible that he might decline aﬂixing his signature

to the note, and not refuse to be bound by his acts as a partner.

l am aware that there is a diﬂiculty attending the prohibition

of Egbert’s authority without dissolving the partnership, but

l do not consider it as insuperable. If it should appear that

Gad Peck did not merely decline to execute a. joint note with

Egbert, but refused to be bound by his acts, at all events,

and this was clearly understood by the plaintiff, I should con-

sider him as within the principle of the cited cases.

The ignorance of the plaintiffs relative to the existence of \

the copartnership could be of no avail. It is true, they did

not know that Gad Peck was partner with Egbert; and of con-

sequence, they could not foreee the manner in which his

refusal to become bound as joint promisor would operate. But

they would know, and this alone was necessary, that if Egbert
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were a partner, his authority was disclaimed. The opposite

principle involves this proposition: that the plaintiff must have

knowledge of the precise consequences to which the refusal

would extend. Sufficient is it, if they know the fact, that in

every conceivable shape, Gad Peck refued to be bound by the

note of Egbert.

New trial to be granted.

NOTE: See Mechem’s Elem. of Partn., § 163.

WIPPERMAN vs. STACY.

Supreme Court of Wisconsin, 1891.

so Wis. 345, 50 N. w. Rep. ass.

Action for the price of goods sold by Wipperman to Green

and Stacy. Recovery below and Stacy appeals.

The defendants, F. F. Green and W. H. Stacy, on the 26th

day of October, 1888, entered into an agreement whereby

him, to render a verdict for the defendant. The charge
involved tbie principle, that a refusal by Gad Peck to put hie
name to the note in suit was necessarily a revocation of
Egbert's implied authority. This ascribed a consequenee to
the act of Gad Peck which the premises did not warrant. It
is very possible that he might decline affixing his signature
to the note, and not refuse to be bound by bis acts ae a partner.
1 am aware that there is a difficulty attending the prohibition
of Egbert's authority without dissolving the partnership, but
I do not consider it as insuperable. If it should appear that
Gad Peck did not merely decline to execute a joint note with
Egbert, but refused to be bound by his acts, at all events,
and this was cleal'ly understood by the plaintiff, I should con·
sider him as within the principle of the cited cases.
The ignorance of the plaintiffs relative to the existence of\
the copartnership could be of no avail. It is true, they did
not know that Gad Peck was partner with Egbert; and of consequence, they could not foresee the manner in which bis
refusal to become bound as joint promisor would operate. But
they would know, and this alone was necessary, that if Egbert
were a partner, bis authority was disclaimed. The opposite
principle involves this proposition: that the plaintiff must have
knowledge of the precise consequences to which the refusal
would extend. Sufficient is it, if they know the fact, that in
every conceivable shape, Gad Peck refused to be bound by the
note of Egbert.
New trial to be granted.
NOTE: See Mechem's Elem. of Partn., § 168.

WIPPERMAN vs. STACY.

Supreme Court of Wisconsin, 1891.
80 Wis. 34/'i, 50 N. W . Rt>p. 836.

Action for the price of goods sold by 'Vipperman to Green
and Stacy. Recovery below and Stacy appeals.
The defendants, F. F. Green and W. H. Stacy, on the 26th
day of October, 1888, entered into an ag1·eement whereby
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defendant Green was to put in his time and labor, and the
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said Stacy was to furnish $20,000 in money or credits, to carry

on the business of retail merchandise at the village of Keshena,

in this state, and they were to share the proﬁts of said business

equally. The said Green was to have the purchasing of all

goods that were used in said store, but of parties named by

said Stacy. Stacy resided at Clintonville, a considerable dis-

tance from Keshena, and Green resided at Keshena with his

family. Plaintitf had been in the habit of selling goods to

the concern at Kcshena on the order of Green, and by the con-

sent of Stacy, up to the 3d day of December, 1888. On that

day Stacy served upon the plaintiff the following notice:

“Clintonville, Wisconsin, Dec. 3d, 1888. Dear Sir: Don’t

let F. F. Green have anything to be charged to me unless by

an order [upon order] from Clintonville,given by me. [Signed.]

W. H. Stacy.” About that time Stacy published in a Clinton-

ville paper the following notice: “Notice is hereby given that

I, \V. H. Stacy, do forbid all and every one from selling F. F.

Green, in my name, anything of any kind or nature, for I will

not pay for the same, nor hold myself responsible. [Signed.]
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VV. H. Stacy.” Of the goods sued for, part were sold and

delivered and went into the Keshena store before, and part

after, the service of the above notice; and they were used or

sold and accounted for in said store; and Stacy knew that at

least some of them were so sold and delivered and used or

sold in said store after the service of said notice, and without

any objection from him. Stacy was often at the store, and

knew what business was done, and all the bills for the same

were present in the store, open to his observation and inspec-

tion.

Benjamin M. Goldberg (Charles Barber, of counsel), for

appellant.

E. J. Goodrich, for respondents.

OR'roN, J. (After stating the facts.) The referee found, in

both cases, that the defendant Stacy, by his acts and conduct,

previous and subsequently to said notice, in receiving the

plaintitf’s goods without hindrance or objection, and selling

the same, and applying the proceeds to the use and beneﬁt of

the said copartnership, ratiﬁed and approved or consented to

the doings and acts of his copartner, F. F. Green, in said

”__"'__ “=““'~;§

defendant Green was to put in his time and labor, and the
said Stacy was to furnish $20,000 in money or credits, to carry
on the business of retail merchandise at the village of Kesbena,
in this state, and they were to share the profits of said business
equally. The said Green was to have the purchasing of all
goods that were used in said store, but of parties named by
said Stacy. 8tar.y resided at Clintonville, a considerable distance from Keshena, and Green resided at Keshena with his
family. Plaintiff had been in the habit of selling goods to
the concern at Keshena on the order of Green, and by the conRent of Stacy, up to tlle 3d day of December, 1888. On that
day Stacy served upon the plaintiff the following notice:
"Clintonyille, '\Visconsin, Dec. 3d, 1888. Dear Sir: Don't
let F. F. Green have anything to be charged to me unless by
an ord2r [upon order] from Clintonville, given by ri1e. [Signed.]
W. H. Stacy/' About that time Stacy published in a Clinton·
ville paper the following notice: "Notice is hereby given that
I, ,V, H. Stacy, do forbid all and every one from selling F. F.
Green, in my nnme, anything of any kind or nature, for I will
not pay for tbe same, nor hold myself responsible. [Signed.]
'\V. H. Stacy." Of the goods sued for, part were sold and
delivered and went into the Keshena store before, and part
after, the service of the above notice; and they were used or
sold and accounted for in said store; and Stacy knew that at
least some of them were so sold and delivered and used or
sold in said store after the service of said notice, and without
any objection from him. Stacy was often at the store, and
. knew what business was done, and all the bills for the same
were present in the store, open to bis observation and inspection.
Benjamin M. Goldberg (Charles Barber, of counsel), for
appellant.
E. J. Goodrick, for respondents.

OnToN, J. (After stating the facts.) The referee found, in
both cases, that the defendant Stacy, by his acts and conduct,
previous and subsequently to said notice, in receiving the
plaintiff's ~oods without hindrance or objection, and selling
the same, and applying the proceeds to the use and benefit of
the said copartnership, ratified and approved or consented to
the doings and acts of bis copartner, F. F. Green, in said
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matter. This ﬁnding appears to have been fully warranted by

the evidence. These are the substantial and material facts,

and, as a question of fact, we cannotdisturb the ﬁnding of the

referee. The learned counsel of the appellant contends that

the ﬁrm is not liable for any goods sold to it by the order of

Green after the service of that notice. There was no provision

in the agreement of copartnership for any such notice to those

who are selling goods to the concern, not to sell on Green’s

order. There is a clause, “that said goods shall be purchased

of parties named by said WV. H. Stacy.” That can have force

only as between Stacy and Green. Stacy may name to Green

the parties from whom he shall purchase goods for the concern.

From the fact that the plaintiff had been selling goods to the

ﬁrm for a long time by the consent and acquiescence of Stacy,

the presumption would be that he was one of the parties named

by Stacy. There is no evidence that Stacy had ever notiﬁed

Green that he should not continue to purchase good-s of the

plaintiff. It follows that Green had the right to continue to

purchase of the plaintiﬂ’. If Green had such right, then the

plaintiff had the right to sell to him, so far as the agreement
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is concerned. It is stipulated that Green should have the

purchasing of all goods that are used in said store. The only

limitation of that right was that Stacy should name the parties

from whom purchases might be made by him, and that limita-

tion Stacy has never attempted to enforce upon Green. Green

had the right, therefore, to purchase from whom he pleaed. If

Green had the right to purchase, the plaintiff had the right to

sell. ¥Vhat right had Stacy to forbid the plaintiﬁ’ from selling

to Green or any-one else? The agreement contains no such

provision. This must be the legal construction of the agree-

ment. But the notice is not that the plaintiff shall not sell

to the ﬁrm of Stacy & Green for their store. But it is: “Don’t

let F. F. Green have anything to be charged to me, unless by

order [or upon order] given by me.” The notice provided for

in the agreement is personal to Stacy and Green as individuals.

“Don’t let Green have anything on my account, without my

order,” is the effect of the notice. The plaintiff had the right

to construe and undertand this notice according to its lan-

guage. The plaintiff had no notice from Stacy not to sell

goods to the partnership to be charged to the partnership. The

notice, therefore, has no effect whatever upon the liability of

matter. This finding appears to have been fully warranted by
the evidence. These are the substantial and material facts,
und, as a question of fact, we cannot'disturb the finding of the
referee. The learned counsel of the appellant contends that
the firm is not liable for any goods sold to it by the order of
Green after the sen·ice of that notice. There was no provision
in the agreement of copartnership for any such notice t-0 those
who are selling goods to the concern, not to sell on Green~s
order. There is a clause, "that said goods shall be purchased
of parties named by said \V. H. Stacy." That can have force
only as between Stacy and Green. Stacy may name to Green
the parties from whom he shall purchase goods for the concern.
F1·om the fact that the plaintiff had been selling goods fo the
firm for a long time by the consent and acquiescence of Stacy,
the presumption would be that he was one of the parties named
by Stacy. There is no evidence that Stacy had ever notified
. Green that he should not continue to purchase goods of the
plaintiff. It follows that Green had the right to continue to
purchase of the plaintiff. If Green had such right, then the
plaintiff had the right to sell to him, so far as the agreement
is concerned. It is stipulated that Green should have the
purchasing of all goods that are used in said store. The only
limitation of that riglit was that Stacy should name the parties
from whom purchases might he made by him, and that limitation Stacy bas never attempted to enforce upon Green. Green
had the right, therefore, to purchase from whom be pleased. If
Green had the right to purchase, the plaintiff had the right to
sell. \Vhat right had Stacy to forbid the plaintiff from selling
to Green or any one else? The agreement contains no such
provision. This must be the legal construction of the agreement. But the notice is not that the plaintiff shall not sell
to the firm of Stacy & Green for theil' store. But ,it is: "Don't
let F . F. Green have anything to be charged to me, unless by
order [or upon order] given by me." The notice provided for
in the agreement is personal to Stacy and Green as individuals.
"Don't let Green have anything on my account, without my
order," is the effect of the notice. The plaintiff had the right
to construe and understand this notice according to its language. The plaintiff had no notice from Stacy not to sell
goods to the partnership to be charged to the partnership. The
notice, therefore, has no effect whatever upon the liability of
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the ﬁrm, even if Stacy had any right to give it. But if the

notice can be construed to mean that the plaintiff shall not sell

to the concern to be charged to the concern, which was the only

thing he had been doing or offered to do, it is equally nugatory,

because not provided for in the agreement.

The only other contention of the learned counsel is that

the agreement does not constitute a copartnership between

Stacy and Green. It seems to us that it contains every essen-

tial element of a partnership. Stacy was to contribute his

money, and Green his skill and labor as a merchant, and to

conduct the business and make all the purchases, and they

were each to have one-half the proﬁts. Although there is no

provision that each was to bear one-half of the losses, the equal

division of the proﬁts implies that of the losses. Upham vs.

Hewitt, 42 YVis. 85. As is said in that case, where there was no

such express provision, “there was necessarily a communion of

proﬁt and loss.” Rosenﬁcld vs. Height, 53 Wis. 260, 10 N. W.

Rep. 378, 40 Am. Rep. 770, 1 Lindl.1’artn. 12; see Gilbank vs.

Stephenson, 31 Wis. 592, and other cases cited in respondent’s

brief. But the evidence that Stacy knew that these goods
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were being sold to the ﬁrm, and that they were received into

the store, and were being sold out, and tacitly assented to the

purchases, and participated in the proﬁts derived therefrom,

without dissent or objection, is a ratiﬁcation of the purchases,

and it is now too late for him to shield himself by such a

notice, even if it had been given to Green himself with the

knowledge of the plaintiﬁ. The liability of the partnership

is beyond question.

The judgment of the circuit court is affirmed.

NOTE: See Mechem’s Elem. of Partn., § I63.
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the ftrm, even if Stacy bad any right to give it. But if the
notice can be construed to mean that the plaintiff shall not sell
to the concern to be charged to the concern, which was the only
thing he had been doing or offered to do, it is equally nugatory,
because not provided for in the agreement.
The only othe1• contention of the learned counsel is that
the agreement does not constitute a copartnershlp between
Stacy and Green. It seems to us that it contains evecy essential element of a partnership. Stacy was to contribute bis
money, and Green his skill and labor as a merchant, and to
conduct the business and make all the purchases, and they
were each to have one-half the profits. Although there is no
provision that each was to bear one-half of the losses, the equal
division of the profits implies that of the losses. Upham vs.
Hewitt, 42 Wis. 85. As is said in that case, where there was no
such express provision, "there was necessarily a communion of
profit and loss." Rosenfield vs. Haight, 53 "\Vis. 260, 10 N. W.
Rep. 378, 40 Am. Rep. 770, 1 Lindi. Partn. 12. See Gilbank vs.
Stephenson, 31 Wis. 59~, and other cases cited in respondent's
brief. But the evidence that Stacy knew that these goods
were being sold to the firm, and that they were received into
the store, and were being sold out, and tacitly assented to the
purchases, and participated in the profits derived therefrom,
without dissent or objection, is a ratification of the purchases,
and it is now too late for him to shield himself by such a
notice, even if it had been given to Green himself with the
knowledge of the plaintiff. The liability of the partnership
is beyond question.
The judgment of the circuit court is affirmed.
NoTE: See Mechem's Elem. of Partn., § i63.
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