CHAPTER VIII.

JUDGMENT ON THE PLEADINGS.

COBB V. WM. KENEFICK COMPANY.

Supreme Court of the State of Oklahoma. 1909,

23 Oklahoma, 440.

CHAPTER VIII.

Dunn, J. — This action was begun in the United States

court for the Western District of the Indian Territory, at
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Muskogee, by the Wm. Kenefick Company, defendant in

error, against S. S. Cobb, City National Bank of Wagoner.

Ind. T., First National Bank of Wagoner, Ind. T., W. B.

COBB V. WM. KENEFICK COMP ANY.

Kane, and J. W. Wallace, to enforce payment of two notes

given by S. S. Cobb to the said company to cover a sub-

Supreme Court of the State of Oklahoma.

1909.

scription made by him to secure the construction of a rail-

road to the city of Wagoner under the terms and conditions

as shown by the pleadings. A demurrer to the liability

23 Oklahonia, 440.

charged against the other parties named who signed the

notes was sustained by the court, from which no appea]

was prosecuted. Hence they are eliminated from the case,

and we have but to deal with the controversy existing be-
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tween the appellant Cobb and the appellee. On the filing

of the amended answer, plaintiff filed a motion for judg-

ment on the pleadings, which was sustained by the court,

from which appeal was prosecuted to the United States

Court of Appeals of the Indian Territory, and the case now

comes to us for review by virtue of our succession to that

court.

**********

As a preliminary question, counsel for appellant in their

brief contend that such a motion as was filed by appellee,

for judgment on the pleadings, is unknown to our Code.

While this is, strictly speaking, true, yet the practice is well

established by the procedure adopted in the courts and

meets nearly, if not quiffe, uniform approval. Black on

Judgments, vol. 1, sec. 15 ; Ency. Pleading & Practice, vol.
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D NN, J.-Thi action was begun in the United States
court for the We tern District of the Indian Territory, at
Mu kogee, by the Wm. Kenefick Company, defendant in
rror, against S. S. Cobb, ity National Bank of Wagoner,
Ind. T., Fir t National Bank of Wagoner, Ind. T., W. B.
Kane, and J. W. Wallace, to enforc~ payment of two notes
gi·ven by S. S. Cobb to the aid company to cover a subcription made by him to secure the con truction of a railroad to the city of Wagoner under the terms and conditions
as shown by the pleadings. A demurrer to the liability
charged against the other parties named who signed the
notes was sustained by the court, from whi h no appeaJ
was prosecuted. Hence they are eliminated from the case,
and we have but to deal with the controvers existing between the appellant Cobb and the app llee. On the filin()'
of the amended an wer plaintiff filed a motion for judgment on the pleadings, which was sustained by the court,
from which appeal was prosecuted to the United State
Court of Appeals of the Indian Territory and the case now
comes to us for review by virtue of our succession to that
court.

* * * * * * * * * *
As a preliminary question, counsel for appellant in their
brief contend that uch a motion as wa filed by appell e,
for judgment on the pleading , i unknown to our ode.
While tbi i , tri tl p eaking, true, yet the practice is w 11
establi bed by the procedure adopted in the courts and
meets nearly, if not qui~~, uniform approYal. Black on
Judgments, vol. 1, sec. 15; Ency. Pleading & Practice, vol.
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11, pp. 1044, 104:5; Hutchis 071 v. Myers, 52 Kan. 290, 34 Pac.

742.

In the case of Hutchinson v. Myers, supra, Justice Johns-

ton in the consideration thereof, speaking of the motion for

judgment on the pleadings, has this to say :

"Complaint is next made of the action of the court in

entertaining a motion for judgment upon the pleadings, and

in allowing judgment against Hutchison without testimony.

The motion for judgment on the pleadings was equivalent

to a demurrer to Hutchison's answer, and is a common and

permissible practice. If the averments of the petition were

sufficient, and the answer did not allege a defense, and no

amendment was asked for or allowed, plaintiff was certain-

ly entitled to a judgment."

The general rule is stated in 23 Cyc. 769, as follows :

"This is a form of judgment not infrequently used in

practice under the reformed Codes of Procedure. It is

rendered on motion of plaintiff, when -the answer admits or
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leaves undenied all the material facts stated in the com-

plaint; but such a judgment cannot be given where the

pleadings of defendant set up a substantial and issuable

defense or where the suit is for unliquidated damages and

the answer states matters in mitigation."

And, say the authorities, in the consideration thereof,

"the pleadings objected to as insufficient Avill be liberally

construed, and the motion will be denied, where there is any

reasonable doubt as to their insufficiency." 11 Ency. of

Pleading & Practice, 1047; McAllister v. Welker, 39 Minn.

535, 41 N. W. 107 ; Kelley v. Rogers, 21 Minn. 146 ; Giles

Lithographic S Liberty Printing Company v. Recaniier

Manufacturing Company, 14 Daly (N. Y.), 475. In the

case of Malone et al. v. Minnesota Stone Company, 36

Minn. 325, 31 N. W. 170, the court in the syllabus says:

"Upon such motion every reasonable intendment is in

favor of the sufficiency of the pleading objected to."

Now with this rule, requiring, as we have seen, the liberal

construction of the answer filed in the case, the question

arises: Does the complaint and the answer, taken together,

considering those portions of the former admitted or un-

denied, in conjunction with the averments of the answer,

leave the case in such a situation and present such a state-

ment of facts as will justify an affirmance of this judg-
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11 pp. 1044, 1045; Hittchison v. My er , 52 Kan. 290, 34 Pac.

742.
In the case of Hutchinson v. Myers, supra, Justice Johnston in the consideration thereof, speaking of the motion for
judgment on the pleadings, bas this to say:
''Complaint is next made of the acti~n of the court in.
entertaining a motion for judgment upon the pleadings, and
in allowing judgment against Hutchison without testimony.
The motion for judgment on the pleadings was equivalent
to a demurrer to Hutchison's answer, and is a common and
permissible practice. If the averments of the petition were
ufficient, and the answer did not allege a defense, and no
amendment was asked for or allowed, plaintiff was certainly entitled to a judgment.''
The general rule is stated in 23 Cyc. 769, as follows:
"This is a form of judgment not infrequently used in
I ractice under the reformed Codes of Procedure. It is
r end r ed on motion of plaintiff, when .the answer admits or
1 aves undenied all the material facts stated in the complaint; but such a judgment cannot be given where th e
pleadino-s of defendant set up a substantial and issuable
defen se or where the suit is for unliquidated damages and
the an wer states matters in mitigation."
And, say the authorities, in the consideration thereof,
' the pleadings objected to as insufficient will be liberally
n tru d, and the motion will be denied, where there is any
r a nabl doubt as to their insufficiency.'' 11 Ency. of
1 ading & Practice, 1047; McA lli ter v . W elk er, 39 Minn.
535, 41 N. W. 107; K elley v . Rogers, 21 1\1inn. 146; Giles
£ithographic & L ibe rty Printing Co m pany v. Recamier
.Jlanufa turing Conipany, 14 Daly (N. Y.), 475. In the
(·~.
f JJ1alone et al. v. Minn esota Stone Company, 36
. finn . 32"', 1 N. W. 170, th court in the syllabus says:
' pon . lJ.rh motion v ry reasonable intendment is in
f ~n r of th suffi i ncy of the pleadino- objected to."
.. ow with th i. r ul , r quiring, as we have een, the lib ral
r·on ·trurti n of the answer fil d in the ca , the que tion
, ri . : o . tJ1 om laint and the an w r, tak n to ther,
l"'on. id ring tho
p r tj on. of the form r a mitt d or unrlPnj rl in onjunrtion with th averm nt
f the answer,
I , v th r . in surh a . itu ation and pr s nt su h a statePn t f fact a. will ju. tify an affirmance of this judg-
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ment! This question will necessitate an analysis of the

pleadings filed, to the end that we may ascertain the precise

facts shown thereby. If the complaint states a cause of ac-

tion which is undenied by the answer, and there is no new

matter pleaded in the answer under the rule above noticed,

sufficient to deny plaintiff the right to the relief demanded,

then the judgment should be sustained ; otherwise it should

be reversed.

HOOVER V. HORN.

Supreme Court of Colorado. 1909.
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ment. Thi que tion will necessitate an analysis of the
pleadings filed, o the end that we ma a certain the precise
facts hown thereby. If the complaint states a cau e of action which is undenied by the an wer, and there is no new
matter pleaded in the answer under the rule above noticed,
sufficient to deny plaintiff the right to the relief demanded,
then the judgment hould be sustained; otherwise it should
be reversed.

* * * * * * * * * *

45 Colorado, 288.

Chief Justice Steele delivered the opinion of the court :

The district court of Boulder County rendered judgment

in favor of S. T. Horn and against Hoover and Keables, the

defendants, upon a certain promissory note executed by

Hoover and Keables and one Gearhart, dated August 4,

1904, and payable two months after date, to the order of

Horn. The judgment was rendered on the pleadings.

HOOVER V. HORN.

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

The defendants' answer, aside from denials which were

bad, one as being a negative pregnant, and the other as

Supreme Court of Colorado.

stating a legal conclusion, shows an attempt to plead two

1909.

inconsistent defenses :

First, that the plaintiff, Horn, had, at the time the note

45 Colorado, 288.

sued on became due, a valid chattel mortgage upon proper-

ty of the said Gearhart, of the value of five or six hundred

dollars, and that he made no attempt to realize on such

property; and,

Second, that, for the purpose of inducing the defendants

to sign the said note with Gearhart, the said Horn falsely

and fraudulently pretended to them that he had a good

and valid chattel mortgage upon property of the said Gear-

hart, of the value of five or six hundred dollars ; whereas,

in truth and in fact, as the said Horn well knew, all the

property originally covered by the chattel mortgage had,

at that time, been removed from the county of Boulder by

J usTICE STEELE delivered the opinion of the court:
The district court of Boulder County rendered judgment
in favor of S. T. Horn and again t Hoover and Keables, the
defendants, upon a certain promissory note executed by
Hoover and Keable and 011e Gearhart, dated August 4,
1904, and payable two months after date, to the order of
H.orn. The judgment was rendered on the pleadings.
The defendants' answer, a ide from de11ials which were
bad, one as being a n egative pregnant, and the other as
stating a legal conclusion, shows an attempt to plead two
inconsistent defenses:
First, that the lai11tiff, Horn, had, at the time the note
sued on be ame due, a valid chattel mortgage upon propert. of the said Gearhart, of the value of five or six hundred
dollars, and that he made no attempt to realize on such
property; and,
Second, that, for the urpose of inducing the defendants
to sign the said note with Gearhart, the aid Horn falsely
and fraudulently pr tended to them that he had a good
and alid chattel mortgao·e upon property of the said Gearhart, of the 'alue of five or six hundred dollars; whereas,
in truth and in fact, as the said Horn well knew, all the
propert originally covered by the chattel mortgao-e had,
at that time, been removed from the county of Boulder by
CHIEF
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the said Gearhart, and sold and disposed of; that the de-

fendants believed said representations to be true, and were

induced thereby to sign the said note as sureties for the

said Gearhart, in consideration of an extension of two

months, by Horn to Gearhart, of the term of said chattel

mortgage.

The rule adopted by this court with reference to judg-

ment ujDon the pleadings is thus stated in the case of Mills

et al. V. Hart, 24 Colo. 505, wherein Mr. Justice Gabbert

states: ''As a general proposition, a motion for judgment

on the pleadings, based on the facts thereby established,

cannot be sustained, except where, under such facts, a judg-

ment different from that pronounced could not be rendered ;

notwithstanding any evidence which might be produced

{Rice V. Bush, 16 Colo. 484) ; or that such a motion cannot

be sustained, unless, under the admitted facts, the moving

party is entitled to judgment, without regard to what the

findings might be on the facts upon w^hich issue is joined;
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so that, in determining the rights of the defendants to the

judgment given them, the real question to determine is, the

sufficiency of the admitted facts to warrant the judgment

rendered, and the materiality of those on which issue was

joined." And, quoting from 9 Col. App. 211, Judge Gab-

bert further states : ''A motion for judgment on the plead

ings cannot prevail, unless, on the facts thereby established,

the court, as a matter of law, can pronounce a judgment on

the merits; that is, determine the rights of the parties \

the subject matter of the controversy, and render a judg-

ment in relation thereto which is final between the parties,

Such a motion cannot, under the guise of a motion for

judgment on the pleadings, be substituted for some other

plea."

Upon a motion for judgment on the pleadings inconsis-

tent defenses cannot be regarded as vitiating one anothei ,

but if any good defense is stated in the answer, it must be

considered as true. The answer states that the owner of

the note represented to these defendants that he held a

flialtel mortgage which was a first lien upon certain prop-

erty of Gearhart, and that the property was of the value of

five or six lumdred dollars. The answer further alleges

that llicy, believing these representations, agreed to be-

coiiic, and did become, sureties n])on the note of Gearhart.
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the said Gearhart, and sold and disposed of; that the defendants believed aid repre entations to be true, and were
induced thereby to ign the said note as sur eties for the
aid Gearhart, in consideration of an exten sion of two
month , by Horn to Gearhart, of the term of said chattel
mortgage.
The rule adopted by this court with reference to judgment upon the pleadings is thus stated in t he case of Mills
et al. v. Hart, 24 Colo. 505, wherein l'v1r. Justice Gabbert
tates: ''As a general proposition, a motion for judgment
on the pleading., ba. ed on the facts thereby established,
cannot be sustained, except where, under such f a cts, a judgment different from that pronounced could not be rendered;
notwithstanding any evidence which might be produced
(Rice v. Bush, 16 Colo. 484) ; or that such a motion cannot
be su tained, unless, under the admitted facts , the moving
party is entitled to judgment, without regard to what the
findings might be on the facts upon which issue is joined;
o that, in determining the rights of the defendants to the
judgment given them, the real question t o determine is, the
sufficiency of the admitted facts to warrant the judgment
rend red, and the materiality of tho e on which issue was
join d. '' And, quoting from 9 Col. A pp. 211, Judge Gabbert further states: ''A motion for judgment on the plead
in()" cannot prevail, unless, on the facts thereby established,
the court, as a matter of law, can pronounce a judgment 01 1
th merits; that is, determine the right s of the parties i
th ubj ct matt r of the controversy, and render a judgm nt in relation thereto which is final between the parties.
~ u h a motion cannot, under the gui e of a motion for
jud
nt on the pleadin()" , b substituted f or some other
pl a."
n a motion for judo-ment on the pleading inconsi. f n. .
nnot b r O"arded as vitiating one anoth J .
hut if' a n. · o
f n.· i , tat d in th an wer , it mu t b .
r n.·i l rP l a. tru . Th a . w r tat s that th owner of
th e n t r l r s nt 1 t th
d f ndant that h held a
d1<1lt <•l mo rt ga,()'
hi. h ~n1. a fir. t li n up n rtain p ropr ~; of 1 · ~ rh a rt anr1 th <t tl1 nr l') rty wa f th valu of
fi vf' ()}' . i . l111n<lr0<l rl )lla r.'. Th nn. w T furth r a ll o· .
1lia t 11 1".' lJPli <'Y in g 1.l H'~P r pr : nt, tion. , gr d to bec·1 llH' <1 11 l l i l lJ , ·1 lll l', ·urc ti s 11p n tl1 n t
f
a rb a rt.
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The answer further states that, at the time the said mort-

gage was given, all of the property mentioned therein had

been removed from the county of Boulder, where the prop-

erty was supposed to have been situated, and had been sold

by said Gearhart, and that the plaintiff knew of such facts.

These matters are perhaps not properly pleaded, and a

motion to strike the answer because it contained but one

defense and that defense contained several contradictory

and inconsistent statements, might properly have been

granted; but it was improper to grant a motion for judg-

ment upon the pleadings. If the defendants were induced

to become the sureties of Gearhart upon the statement of

the holder of the mortgage that he had a valid first lien

upon the property, when in truth and in fact there was no

property of the mortgagor in that county upon which he

had a lien, it deprived these sureties of the right to pay off

the mortgage and become subrogated to the rights of the

mortgagee.
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The judgment will be reversed, and the cause remanded.

Reversed and remanded.

Mk. Justice Gabbekt and Mr. Justice Hill, concur.

STERNBERG V. LEVY.

Supreme Court of Missouri, 1901.

159 Missouri, 617,

Marshall, j * * * *

It is claimed that the motion for judgment on the plead-

ings is a demurrer, and hence is part of the record proper,

and therefore no motion for new trial or bill of exceptions

was necessary, but that the court will review the judgment

upon the record, so constituted.
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The an wer further states that, at the time the said mortgage was given, all of the property mentioned therein bad
been removed from the county of Boulder, where the property was upposed to have been ituated, and had been sold
by said Gearhart, and that the plaintiff knew of such facts.
These matters are perhaps not properly pleaded, and a
motion to strike the answer because it contained but one
defense and that defense contained several contradictory
and inconsistent statements, might properly have been
granted; but it was improper to grant a motion for judgment upon the pleadings. If the defendants were induced
to become the suretie of Gearhart upon the statement of
the holder of the mortgage that he had a valid first lien
upon the property, when in truth and in fact there was no
property of the mortgagor in that county upon which be
had a lien, it depri ed these sureties of the right to pay off
the mortgage and become subrogated to the rights of the
mortgagee.
The judgment will be reversed, and the cause remanded.
Reversed and remanded.
MR. JusTICE GABBERT and MR. JusTICE HILL, concur.

A motion for judgment on the pleadings is not a demur-

rer. It partakes of some of the qualities of a demurrer

but it is not a demurrer, and hence it is not a part of the

record. It is a matter of exception and can only be made

a ])art of the record by a bill of exceptions.

It partakes of the nature of a demurrer, in that, it ad-

STERNBERG V. LEVY.
'Supreme Court of Missouri.

1901.

159 Missoitri, 617.

M RSHALL, J. * * * *
It i claimed that th motion for judgment on the pleadin is a demurrer, and h nee is part of the record proper
< nd therefore no motion for new trial or bill of exceptions
was nece ar! but that the court will review the judgment
upon the record so con titut d.
A motion for jud m nt on the pleading i not a demurrer. It partake of ome of the qualitie of a demurrer
hut it j not a de urr r and hence it is not a part of the
r rd. It is a matt r of :x
tion a d an onl. be made
a art of the r ord y a bill f x
tion .
It partakes of the nature of a demurrer, in that, it ad-
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mits all facts that are well pleaded, and if it is overruled

the order overruling it is not a final judgment from which

an appeal will lie, but the party may plead over or proceed

to trial on the issues joined. On the contrary, if it is sus-

tained, judgment goes at once, whereas if a demurrer is

sustained the order is not a final judgment, the party has

a right to plead over, and it is only in case of refusal to

plead over that final judgment can be rendered on demur-

rer.

There is no motion for judgment on the pleadings con-

tained in this record. The bill of exceptions filed does not

call for any such motion, and therefore there is no such
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question ojDen to review in this case.

mits all facts that are well pleaded, and if it is overruled
the order overruling it is not a final judgment from which
an appeal will lie, but the party may plead over or proceed
to trial on the i sues joined. On the contrary, if it is sustained, judgment goes at once, whereas if a demurrer is
ustained the order is not a final judgment, the party has
a right to plead over, and it is only in case of refusal to
plead over that final judgment can be rendered on demurrer.
There i no motion for judgment on the pleadings contained in this record. Tb e bill of exceptions filed does not
call for any such motion, and therefore there is no sucl1
question open to review in this case.

• • • * • * * * • •

