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SECTION IV

SECTION IV

EXEMPTIONS

CHICAGO, B. & Q. R. CO. v. HALL

229 U. S. 511, 57 L. ed. 1306, 33 Sup. Ct. 885

EXEMPTIONS

[See this case given on page 497, ante.]

In re COHN

CHICAGO, B. & Q. R. CO. v. HALL

171 Fed. 568

(District Court, D. North Dakota, S. E. D. July 28, 1909)

229 U. S. 511, 57 L. ed. 1306, 33 Sup. Ct. 885

AMIDON, District Judge. The above bankrupt filed his vol-

untary petition in bankruptcy on the 5th day of December, 1908.

[See this case given on page 497, ante.]

About the 1st of July, 1908, he made final proof upon a govern-

ment homestead, and received his final receipt entitling him to

a patent therefor. All debts scheduled by the bankrupt were

incurred prior to the date of his making such final proof. In his

In re COHN

schedules he claimed the homestead as exempt both under the

laws of North Dakota and under § 2296 of the Revised Statutes

lTI Fed. 568

of the United States (U. S. Comp. St. 1901, p. 1398). The trus-

tee set the land off to him as his homestead, under the state

laws. One of his creditors filed exceptions before the referee

(District Court, D. North Dakota, S. E. D. July 28, 1909)

to this action of the trustee, and asked that an order be entered

denying the bankrupt's right to the land as a homestead, and

directing the trustee to take possession of the same and apply it
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to the satisfaction of the bankrupt's debts. This question was

fully presented before the referee, by counsel for the respective

parties, upon voluminous testimony. As the result of such hear-

ing, the referee found that the bankrupt prior to the time of the

filing of his petition in bankruptcy had removed from the state

of North Dakota, in which the homestead is situated, and taken

up his residence in the city of Minneapolis, in the state of Min-

nesota, and that he had thereby abandoned his homestead as an

exemption under the laws of the state of North Dakota, and lost

all right to claim the same as exempt under those laws; but the

referee further held that the homestead was exempt from the

claims of all creditors whose indebtedness was incurred prior to

the date of the making of final proof, and entered an order so

AMIDON, District Judge. The above bankrupt filed his voluntary petition in bankruptcy on the 5th day of December, 1908.
About the 1st of July, 1908, he made final proof upon a government homestead, and received his final receipt entitling him to
a patent therefor. All debts scheduled by the bankrupt were
incurred prior to the date of his making such final proof. In his
schedules he claimed the homestead as exempt both under· the
laws of North Dakota and under § 2296 of the Revised Statutes
of the United States (U. S. Comp. St. 1901, p. 1398). The trustee set the land off to him as his homestead, under the state
laws. One of his creditors filed exceptions before the referee
to this action of the trustee, and asked that an order be entered
denying the bankrupt's right to the land as a homestead, and
directing the trustee to take possession of the same and apply it
to the satisfaction of the bankrupt's debts. This question was
fully presented before the referee, by counsel for the respective
parties, upon voluminous testimony. As the result of such hearing, the referee found that the bankrupt prior to the time of the
filing of his petition in bankruptcy had removed from the state
of North Dakota, in which the homestead is situated, and taken
up his residence in the city of :Minneapolis, in the state of Minnesot.a, and that he had thereby abandoned his homestead as an
exemption under the laws of the state of North Dakota, and lost
all right to claim the same as exempt under those laws; but the
referee further held that the homestead was exempt from the
claims of all creditors whose indebtedness was incurred prior to
the date of the making of final proof, and ent.ered an order so
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declaring, and directing that the homestead be applied only to

the payment of those debts, properly proven, which had arisen

since the bankrupt made final proof for his homestead. A cred-

itor whose claim accrued prior to the making of such final proof

excepted to this order of the referee, and at his request the order

has been certified to the court for review.

The bankrupt has filed no exceptions to the order of the ref-

eree, and cannot therefore be heard to object to any of its pro-

visions. If this were not the case, it is quite likely that he would

have just cause to complain of the order because it limits his

exemption from debts to those which accrued prior to the mak-

ing of his final proof; whereas, § 2296 of the Revised Statutes

declares that the homestead shall not'' in any event become liable

to the satisfaction of any debt contracted prior to the issuing of

the patent therefor.'' There is no evidence presented here show-

"ing that any patent has ever been issued. It is the issuance of

the patent which fixes the time when the property shall become

liable to subsequent debts of the homesteader. Barnard v. Boiler,

105 Cal. 214, 38 Pac. 728; Wallowa National Bank v. Riley, 29

Or. 289, 45 Pac. 766, 54 Am. St. Rep. 794.

Qounsel for the objecting creditor contends that § 2296 of the

Revised Statutes is repealed by §§6 and 70, subd. 5, of the
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bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548, 565 [U.

S. Comp St. 1901, pp. 3424, 3451]). § 6 simply provides that

the bankruptcy act shall not affect the allowance to bankrupts of

the exemptions which are prescribed by state laws. Plainly this

section deals solely with state laws. It is declarator}- in its

character. Its purpose is to save exemptions allowed by state

laws, not to abolish those allowed by federal law. Its language is

affirmative, and ought not to be given a negative effect, in the

absence of a clear manifestation of such a legislative purpose.

Potter's Dwarris, 69. § 70 declares that the trustee shall be

vested with the title of the bankrupt (except property which is

exempt), to all "(5) property which prior to the filing of the

petition he could by any means have transferred, or which

might have been levied upon and sold under judicial process

against him." The land in question does not come within the

provisions of either branch of this section. Down to the time

of final proof, the entryman could not transfer his homestead.

S § 2288 and 2291, Rev. St. (U. S. Comp. St. 1901, pp. 1385,

1390). Nor could any of the creditors whose claims have been

proven have levied upon or sold the homestead for the collec-

declaring, and directing that the homestead be applied only to
the payment of those debts, properly proven, which had arisen
since the bankrupt made final proof for his homestead. A creditor whose claim accrued prior to the making of such final proof
excepted to this order of the referee, and at his request the order
has been certified to the court for review.
The bankrupt has filed no exceptions to the order of the re!eree, and cannot therefore be heard to object to any of its provisions. If this were not the case, it is quite likely that he would
have just cause to complain of the order because it limits bis
exemption from debts to those which accrued prior to the making of his final proof; whereas, § 2296 of the Revised Statutes
declares that the homestead shall not ''in any event become liable
to the satisfaction of any debt c<>ntracted prior to the issuing of
the patent therefor.'' There is no evidence presented here show"ing that any patent has ever been issued. It is the issuance of
the patent which fixes the time when the property shall become
liable to subsequent debts of the homesteader. Barnard v. Boller,
105 Cal. 214, 38 Pac. 728; Wallowa National Bank v. Riley, 29
Or. 289, 45 Pac. 766, 54 Arn. St. Rep. 794.
C.ounsel for the objecting creditor contends that § 2296 of the
Revised Statutes is repealed by §§ 6 and 70, subd. 5, of the
bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 548, 565 [U.
S. Comp St. 1901, pp. 3424, 3451] ) . § 6 simply provides th11t
the bankruptcy act shall not affect the allowance to bankrupts of
the exemptions which are prescribed by state laws. Plainly this
section deals solely with state laws. It is declaratory in its
character. Its purpose is to save exemptions allowed by state
laws, not to abolish those allowed by federal law. Its language is
affirmative, and ought not to be given a negative effect, in the
absence of a clear manifestation of such a legislative purpose.
Potter's Dwarris, 69. § 70 declares that the trustee shall be
vested with the title of the bankrupt (except property which is
exempt), to all "(5) property which prior to the filing of the
petiµon he could by any means have transferred, or which
might have been levied upon and sold under judicial process
against him." The land in question does not come within the
provisions of either branch of this section. Down to the time
of final proof, the entryman could not transfer his homestead.
~§ 2288 and 2291, Rev. St. (U. S. Comp. St. 1901, pp. 1385,
1390). Nor could any of the creditors whose claims have been
proven have levied upon or sold the homestead for the collec-
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tion of their debts. Such action is clearly forbidden by § 2296

of the Revised Statutes. Seymour v. Sanders, Fed. Cas. No.

12,690; Baldwin v. Boyd, 18 Neb. 444, 25 N. W. 580; Shoemaker

v. Stimson, 16 Wash. 1, 47 Pac. 218; Jean v. Dee, 5 Wash. 580,

32 Pac. 460; Brown v. Kennedy, 12 Colo. 235, 20 Pac. 696. There

is certainly no such inconsistency between the bankruptcy act

and § 2296 of the Revised Statutes as would sustain a repeal of

§ 2296 by implication. Great Northern Railway Co. v. United

States, 155 Fed. 945, 961, 84 C. C. A. 93, and cases there cited.

In some of the cases there are general remarks to the effect

that the state law establishes the rule of exemption under the

bankruptcy act, and that only such exemptions in value and

kind as those laws permit can be claimed by the bankrupt. Steele

v. Buel, 104 Fed. 968, 44 C C. A. 287; In re Manning (D. C.)

112 Fed. 948; In re Wunder (D. C.) 133 Fed. 821. The question

before the court in these cases, however, was whether a specific

piece of property came rightfully within the terms of the state

law granting exemptions. In none of them was the question

raised whether a bankrupt was entitled to the protection of the

few federal laws granting to him special rights as against his

creditors. The question here presented therefore must be de-

termined, not upon such general observations as are found in
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these cases, but upon the provisions of the statutes themselves.

For example, Rev. St. U. S. § 1628 (U. S. Comp. St . 1901, p.

1122), declares that military uniforms, arms, and equipments

shall be exempt from all judicial process These articles are

not exempt under many of the state laws. Could it be reason-

ably contended that such articles pass to the trustee in bank-

ruptcy because they are not covered by state exemption laws?

I think not. The cardinal principle of the bankruptcy act is to

grant to creditors only those rights which would have been theirs

if bankruptcy had not supervened, and to save to the bankrupt

and his family every right and exemption which would have been

theirs as against creditors enforcing their claims by ordinary

judicial process. Thomas v. Woods, 170 Fed. . This prin-

ciple should not be departed from except in obedience to a com-

mand of the statute which is altogether clear. Such feeble in-

consistencies as are here brought to the notice of the court would

afford no justification for such action.

The decision of the referee must be affirmed, and it is so

ordered.

tion of their debt.a. Such action is clearly forbidden by § 2296
of the Revised Statutes. Seymour v. Sanders, Fed. Cas. No.
12,690; Baldwin v. Boyd, 18 Neb. 444, 25 N. W. 580; Shoemaker
v. Stimson, 16 Wash. 1, 47 Pac. 218; Jean v. Dee, 5 Wash. 580,
32 Pac. 460; Brown v. Kennedy, 12 Colo. 235, 20 Pac. 696. There
is certainly no such inconsistency between the bankruptcy net
and § 2296 of the Revised Statutes as would sustain a repeal of
§ 2296 by implication. Great Northern Railway Co. v. United
States, 155 Fed. 945, 961, 84 C. C. A. 93, and cases there cited.
In some of the cases there are general remarks to the effect
that the state law establishes the rule of exemption under the
bankruptcy act, and that only such exemptions in value and
kind as those laws permit can be claimed by the bankrupt. Steele
v. Buel, 104 Fed. 968, 44 C. C. A. 287; In re Manning (D. C.)
112 Fed. 948; In re Wunder (D. C.) 133 Fed. 821. The question
before the court in these cases, however, was whether a specific
piece of property came rightfully within the terms of the state
law granting exemptions. In none of them was the question
raised whether a bankrupt was entitled to the protection of the
few federal laws granting to him special rights as against his
creditors. The question here presented therefore must be determined, not upon such general observations as are found in
these cases, but upon the provisions of the statutes themselves.
For example, Rev. St. U. S. § 1628 (U. S. Comp. St. 1901, p.
1122), declares that military uniforms, arms, and equipments
shall be exempt from all judicial process These articles are
not exempt under many of the state laws. Could it be reasonably contended that such articles pass to the trustee in bankruptcy because they are not covered by state exemption laws T
I think not. The cardinal principle of the bankruptcy act is to
grant to creditors only those righU! which would have been theirs
if bankruptcy had not supervened, and to save to the bankrupt
and his family every right and exemption which would have been
theirs as against creditors enforcing their claims by ordinary
judicial process. Thomas v. Woods, 170 Fed. - - . This principle should not be departed from except in obedience to a command of the statute which is altogether clear. Such feeble inconsistencies as are here brought to the notice of the court would
afford no justification for such action.
The decision of the referee must be affirmed, and it is so
ordered.
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In re BAKER

In re BAKER

182 Fed. 392, 104 C. C. A. 602

182 Fed. 392, 104 C. C. A. 602

(Circuit Court of Appeals, Sixth Circuit. May 3, 1910)

WARRINGTON, Circuit Judge. This is a proceeding to re-

vise in matter of law a judgment denying to the petitioner a

(Circuit Court of Appeals, Sixth Circuit. May 3, 1910)

homestead exemption in certain real estate. The petitioner was

adjudged a bankrupt under voluntary proceedings begun July

31, 1908. He presented with his petition and schedules his claim

to the exemption under § 1702, Ky. St. (Russell's St. §4661).

His real estate consisted of an undivided one-fifth interest in

three parcels of land, which descended to him upon the death

of his brother in June, 1908. The lands were neither improved

nor susceptible of partition; and the trustee in bankruptcy, un-

der order of the referee made in November, 1908, sold the in-

terest of the bankrupt in the lands for $926, and set apart the

whole of the proceeds of sale to the bankrupt as exempt in lieu

of his claim to a homestead. Prior to the bankruptcy proceed-

ings some of the petitioner's creditors, whose claims antedated

the inheritance, commenced suits in attachment and otherwise

to subject the land to the payment of these debts. These cred-

itors objected to any allowance of a homestead, and the order

of the referee was set aside by the court below.
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In view of Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548

(U. S. Comp. St. 1901, p. 3424), the validity of the action of

the trustee in setting apart the bankrupt's exemption and the

rights of the bankrupt in that behalf are to be tested by the law

of Kentucky. The federal courts are accustomed in such cases

to follow the decisions of the court of last resort of the state

whose laws are so drawn in question. In speaking of the Consti-

tution and statutes of Texas respecting homestead exemptions in

a proceeding like the present one in Duncan v. Ferguson-Mc-

Kinney Dry Goods Co., 150 Fed. 269, 271, 80 C. C A. 157, 159,

Circuit Judge Shelby said:

'' It has been the policy of the state of Texas in its Constitu-

tion and legislation, as construed by the decisions of its Su-

preme Court, to favor by liberal interpretations the exemptions

in favor of debtors. These decisions, construing the state Con-

stitution and statutes, are as binding on this court as the Con-

stitution and statutes themselves."

See, also, McCarty v. Coffin, 150 Fed. 307, 310, 80 C. C. A

WARRINGTON, Circuit Judge. This is a proceeding to re·
vise in matter of law a judgment denying to the petitioner a
homestead exemption in certain real estate. The petitioner was
adjudged a bankrupt under voluntary proceedings begun Jul~·
31, 1908. He presented with his petition and schedules his claim
to the exemption under §1702, Ky. St. (Russell's St. §46611.
His real estate consisted of an undivided one-fifth intereRt i11
three parcels of land, which descended to him upon the death
of his brother in June, 1908. The lands were neither improved
nor susceptible of partition; and the trustee in bankruptcy, un·
der order of the referee made in November, 1908, sold the interest of the bankrupt in the lands for $926, and set apart the
whole of the proceeds of sale t.o the bankrupt as exempt in lieu
of his claim to a homestead. Prior to the bankruptcy proceedings some of the petitioner's creditors, whose claims antedated
the inheritance, commenced suits in attachment and otherwise
to subject the land to the payment of these debts. These cred·
itors objected to any allowance of a homestead, and the order
of the referee was set aside by the court below.
In view of Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548
(U. S. Comp. St. 1901, p. 3424), the validity of the action of
the trustee in setting apart the bankrupt's exemption and the
rights of the bankrupt in that behalf are to be tested by the law
of Kentucky. The federal courts are accustomed in such c8.S('S
to follow the decisions of the court of last resort of the state
whose laws are so drawn in question. In speaking of the Constitution and statutes of Texas respecting homestead exemptions in
a proceeding like the present one in Duncan v. Ferguson-McKinney Dry Goods Co., 150 Fed. 269, 271, 80 C. C. A. 157, 159,
Circuit Judge Shelby said:
"It has been the policy of the state of Texas in its Constitu·
tion and legislation, as const'rued by the decisions of its Su·
preme Court, to favor by liberal interpretations the exemptions
in favor of debtors. These decisions, construing the state Constitution and statutes, are as binding on this court as the Constitution and statutes themselves."
See, also, McCarty v. Coffin, 150 Fed. 307, 310, 80 C. C. A.
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195; In re Wood (D. C.) 147 Fed. 877, 878; Huenergardt v.

Brittain Dry Goods Co., 116 Fed. 31, 33, 53 C. C. A. 505; In re

Irvin, 120 Fed. 733, 734, 57 C. C. A. 147; In re Meriwether

(D. C.) 107 Fed. 102; In re Pope (D. C) 98 Fed. 722; Loveland

on Bankruptcy (3d ed.) § 177, p. 514.

Since the federal courts cannot administer or distribute ex-

empted property as an asset of the bankrupt's estate, or do more

than to set it apart to the bankrupt (Lockwood v. Exchange

Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. ed. 1061), this prac-

tice of the courts would seem to be in accord with the course

pursued by Mr. Justice Gray respecting a dower right under

the bankruptcy act of 1867 (Act March 2, 1867, c. 176, 14 Stat.

517) in Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. ed.

865. See, also, In re Petition of Carrie E. Hays (decided by this

court March 8, 1910) 181 Fed. 674.

The court below in terms recognized the binding effect in such

matters of decisions of courts of last resort of the states in which

the questions arise; but, as we understand his opinion the learned

judge did not think any rule of decision on the present issue

was settled in Kentucky. He said:

"At the outset I would emphasize that the homestead ex-

emption is purely statutory. It is created by statute, and it

Generated for facpubupdates (University of Michigan) on 2014-06-16 12:55 GMT / http://hdl.handle.net/2027/uc1.b4307691
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

exists only as it is so created. The courts cannot adjudge that

to be such an exemption which is not such by the terms of the

statute according to their intent and meaning. They are con-

cerned solely with determining what that true intent and mean-

ing is. This court, however, is not entirely free to do this. It

is limited by any construction of the statute put forth by the

Kentucky Court of Appeals, at least if it clearly appears that

such is its construction, and there is no reason to think that in

any future case it will not adhere thereto. I recognize fully

this restriction upon me, and have no disposition to go beyond

it. But the proper standpoint from which to view any particu-

lar construction of the statute by that court, and to determine

accurately just what it is, is one's own construction. I will there-

fore at the first undertake for myself to ascertain the statute's

true intent and meaning."

We of course agree that where the decisions of the State

Court are in conflict, and point to no definite rule touching the

construction of a statute of the state, the federal courts are

quite as much at liberty to place their own construction upon

the statute as they would be if the State Court had not con-

195; In re Wood (D. C.) 147 Fed. 877, 878; Huenergardt v.
Brittain Dry Goods Co., 116 Fed. 31, 33, 53 C. C. A. 505; In re
irvin, 120 Fed. 733, 734, 57 C. C. A. 147; In re Meriwether
(D. C.) 107 Fed. 102; In re Pope (D. C.) 98 Fed. 722; Loveland
on Bankruptcy (3d ed.) § 177, p. 514.
Since the federal courts cannot administer or distribute exempted property as an asset of the bankrupt's estate, or do more
than to set it apart to the bankrupt (Lockwood v. Exchange
Bank, .190 U. S. 294, 23 Sup. Ct. 751, 47 L. ed. 1061), this practice of the courts would seem to be in accord with the course
pursued by Mr. Justice Gray respecting a dower right under
the bankruptcy act of 1867 (Act March 2, 1867, c. 176, 14 Stat.
517) in Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. ed.
865. See, also, In re Petition of Carrie E. Hays (decided by this
court March 8, 1910) 181 Fed. 674.
The court below in terms recognized the binding effect in such
matters of decisions of courts of last resort of the states in which
the questions arise; but, as we understand his opinion the learned
judge did not think any rule of decision on the present issue
was settled in Kentucky. He said:
"At the outset I would emphasize that the homestead exemption is purely statutory. It is created by statute,_ and it
exists only as it is so created. The courts cannot adjudge that
to be such an exemption which is not such by the terms of the
statute according to their intent and meaning. They are concerned solely with determining what that true intent and meaning is. This court, however, is not entirely free to do this. It
is limited by any construction of the statute put forth by the
Kentucky Court of Appeals, at least if it clearly appears that
such is its construction, and there is no reason to think that in
any future case it will u.ot adhere thereto. I recognize fully
this restriction upon me, and have no disposition to go beyond
it. But the proper standpoint from which to view any particular construction of the statute by that court, and to determine
accurately just what it is, is one's own construction. I will therefore at the first undertake for myself to ascertain the statute's
true intent and meaning."
We of course agree that where the decisionB of the State
Court are in conflict, and point to no definite rule touching the
construction of a statute of the state, the federal courts are
quite as much at liberty to place their own construction upon
the statute as they would be if the State Court had not con-
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strued it at all. But if there be a rule of decision which is

reasonably clear with respect to a given statute, we think the

federal courts are bound in a case like this to follow the rule,

rather than to undertake to determine upon their own interpre-

tation whether the State Court may not change the rule in the

future. The statute in question provides that:

"• • • there shall, on all debts or liabilities • • • be

exempt from sale under execution, attachment or judgment, ex-

cept to foreclose a mortgage given by the owner of a homestead,

or for purchase money due therefor, so much land including the

dwelling house and the appurtenances owned by debtors, who are

actual bona fide housekeepers with a family, resident in this

commonwealth, as shall not exceed in value one thousand dol-

lars; but this exemption shall not apply to sales under execution,

attachment or judgment, if the debt or liability existed prior to

the purchase of the land, or of the erection of the improvements

thereon.''

It is further provided in substance by § 1705 that where real

estate—

"in the opinion of the appraisers, is of greater value than one

thousand dollars, and not divisible without great diminution of

its value, then the same shall be sold, • • • and one thou-

sand dollars of the money * • • shall be paid to the defend-
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ant to enable him to purchase another homestead."

• mm

We do not feel called upon to comment on all the distinctions

urged by learned counsel to exist between a number of the deci-

sions cited in this opinion, and between some of them and others

cited in their brief. Enough has been adduced to show what

we conceive to be the plain trend of decision of the Court of

Appeals, and also why we regard those decisions as controlling

in the present case.

The judgment of the court below is reversed, with direction

that the order of the referee be affirmed, with costs.

strued it at all. But if there be a rule of decision which is
reasonably clear with respect to a given statute, we think the
federal courts are bound in a case like this to follow the rule.
rather than to undertake to determine upon their own intcrpreta tion whether the State Court may not change the rule in the
future. The statute in question provides that:
'' • • • there shall, on all debts or liabilities • • • be
exP.mpt from sale under execution, attachment or judgment, except to foreclose a mortgage given by the owner of a homestead,
or for purchase money due therefor, so much land including the
dwelling house and the appurtenances owned by debtors, who are
actual bona fide housekeepers with a family, resident in this
commonwealth, as shall not exceed in value one thousand dollars; but this exemption shall not apply to sales under execution,
attachment or judgment, if the debt or liability existed prior to
the purchase of the land, or of the erection of the improvements
thereon.''
It is further provided in substance by § 1705 that where real
estate''in the opinion of the appraisers, is of greater value than one
thousand dollars, and not divisible without great diminution of
its value, then the same shall be sold, • • • and one thousand dollars of the money • • • shall be paid to the defendant to enable him to purchase another homestead."

• • •

We do not feel called upon to comment on all the distinctions
urged by learned counsel to exist between a number of the deci·
sions cited in this opinion, and between some of them and others
cited in their brief. Enough has been adduced to show what
we conceive to be the plain trend of decision of the Court of
Appeals, and also why we regard those decisions as controlling
in the present case.
The judgment of the court below is reversed, with direction
that the order of the referee be affirmed, with costs.

