CHAPTER VI

Teaching Techniques: Problems, Lectures, Texts,

and Cases

As set out in Chapter II, the objectives of legal education at Michigan

were altered and adjusted throughout the hundred-year period in re-

sponse to changing conditions and needs. Correspondingly, between

1859 and 1959, marked alteration occurred in the means used to realize

these objectives, namely, instructional techniques and curriculum con-

tent. The development of a variety of methods of instruction taken

alone does not show how the Law School adjusted its pattern of ac-

tivities to meet changing objectives of legal education. And the same

can be said of the development of the curriculum, set out in Chapter V,

if viewed by itself without reference to the broad objectives and to in-

structional techniques. Hence, Chapters II, V, and VI complement

each other, and should be considered as a unit, designed to describe the

means whereby the ends were brought to an attempted fulfillment.

Between 1859 and 1959, the Law Faculty employed four major

methods of instruction: lectures, textbook recitations, case study (later

modified by the addition of supplemental materials) and legal writing

and research. The last mentioned technique, with strong emphasis upon

seminar-type study, using problems, research assignments, the drafting

of legal instruments, and the preparation of papers, while employed

from time to time throughout the period, received increased attention

during the deanship of E. Blythe Stason.J
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Four periods, each identified with a major type of instruction, are

discernible, but actually there was a considerable degree of overlapping.

During the "lecture period," students attended Moot Courts, were

"examined" on their lectures, were advised to purchase and refer to

specified textbooks and cases, and were required to prepare a thesis

as a graduation requirement. Toward the close of this first period,

there was formal instruction in "leading cases" and recitations on text

assignments were held. During the "textbook period," theses were still

required and lectures continued to be given, with case materials receiv-

ing increased attention. Moot Courts were superseded by the Practice

'Although the initial plan for the Law Department's program included "practice,"

and although Moot Courts were organized during the Department's first term and

were visualized as an integral part of the instructional program, Moot Courts and

similar instructional devices have been placed in Training for Advocacy, infra, to

facilitate an integrated presentation of material.
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Court in 1894, but the objective of training students for actual practice

remained. The case method was the officially recognized method of in-

struction during the 192o's and 1930's and was still used after World

War II. However, in the post-World War II years, it was heavily sup-

plemented by statutes and other non-decisional legal materials as well

as by non-legal materials and also by seminars and comparative law

study, all in addition to practical experience in training for advocacy

and an expanded use of problems and research assignments.

In Legal Education at Michigan, a pamphlet distributed to law stu-

dents in 1958-1959, the prevailing type of instruction was described:

. . . Free classroom discussion of legal principles, as dis-

closed in reported cases, statutes, and other legal materials is

the core of the program, but various other classroom tech-

niques are utilized where appropriate. Problems are submitted

for solution, and legal research and drafting are required.

Students explore related materials as time permits, in order,

better to understand the application of the law to social prob-

lems. To insure that students become familiar with the con-

duct of litigation, instruction is offered in civil and criminal

procedures. This teaching is supplemented . . . by programs

of student-managed case clubs, or moot courts.2

FIRST PERIOD
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The resolution of the Board of Regents, adopted March 29, 1859,

establishing the Law Department, provided:

A system of lectures, study, practice, and examinations

shall be pursued in the Law Department. . .. There shall

be at least ten lectures and examinations each week during the

entire course.3

A course of instruction was organized accordingly with two hour-long

lectures delivered each day for five days every week. The meaning of

the word "examinations" as used in the 1859 resolution is explained

by an account of the founding of the Law Department, written by

Thomas M. Cooley in 1894. It stated:

The general course of instruction in the department was to

embrace two lectures of an hour each for five days in each

week. Upon these lectures the professor who delivered them

examined the class afterwards. The plan adopted for the ex-

amination was such as to make the exercise quite as much one

2Legal Education at Michigan (pamphlet, University of Michigan Official Publi-

cation, Vol. 57, No. 40, 1955), P. 5

8 Regents' Proceedings, 1837-1864, p. 847.
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of instruction for the student as one calculated to draw from

him what he had learned from the lecture upon which he was

examined, for it was accompanied continuously by explana-

tions, by remarks additional to what had been said before, by

the citation of illustrative cases, and by responses to such

questions as the students felt inclined to ask, either upon what

the professor had said in the lecture or upon the general

subject.4

The first law lecture was delivered on October 5, 1859, by Professor

Charles Walker. For the following quarter of a century, lectures were

recognized officially as the predominant method of instruction. Moot

courts were utilized as a supplemental device, providing some measure

of practical experience in courtroom procedures.

The lecture techniques employed by Professors Walker and Campbell

in the early years of the Law Department, were described in 1894 by

Cooley:

Professor Walker was in many respects a model lecturer.

He was never in the habit of writing his lectures out, but he

spoke from very full notes, presenting the leading principles

upon which he proposed to address the class very clearly,

though concisely, enlarging upon them as he proceeded, and

giving citations to many cases the bearing of which he ex-
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plained. He had a strong voice. He spoke deliberately, and

no one had any difficulty in catching exactly what he said,

or in taking copious notes as the lecture proceded. His general

course continued the same so long as he remained in the de-

partment. It is almost needless to say that from the very first

he was always a favorite with the students, for what he under-

took to teach them was clearly and forcibly put, and they could

not well fail to understand and retain it. Professor Campbell

followed Professor Walker on another lecture day. His course

was somewhat different: his notes were more fully written

out, and he spoke with great ease and fluency. He covered

more ground in a lecture than did his associate who preceded

him, and what he said, if written out precisely as delivered,

might almost without correction or change have been accepted

as a chapter in a standard work upon the subject treated. The

writer has often thought that if his lectures upon equity juris-

prudence had been taken down exactly as he delivered them,

and reproduced in book form, they would have constituted a

not inadequate substitute for any work on that subject then in

existence. He was not less acceptable to the classes than was

4 To Wit: Department of Law, University of Michigan, Class of '94 [hereinafter

cited as To Wit], p. o12.
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Professor Walker, though they followed him with somewhat

more difficulty, and took less copious notes of what he said.5

President James B. Angell, also writing in 1894, described Cooley's

methods of lecturing:

As a lecturer on law, he was noted for the sharpness of his

analysis, for the clearness with which he stated principles,

for the legal learning with which he illustrated and expounded

his statements, and for the breadth and soundness of his gen-

eralizations. He did not write his lectures. He spoke from

brief notes slowly, and with such lucidity and precision of

language that the students easily grasped and held his

thoughts.'

Student note-taking, referred to in Cooley's account of Campbell's

and Walker's lectures, constituted an important part of the learning

process. A number of handwritten sets of notes, covering the lectures

attended, have survived.'

When James Campbell delivered a lengthy dissertation at the official

opening of the Law Department, he initiated a practice followed during

the first decade of the Law Department's existence. Annually some

member of the Law Faculty presented an opening address to "all the

members of the Law Department." In 1864, Thomas Cooley, according

to the notebook owned by W. O. Balch, discussed, among other matters,
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the place of the lectures in the pattern of instruction.

. . . [He] urged in the strongest terms, strict attention to

the lectures to be delivered during the term, and he also said

that this Law School was founded for the purpose of inculcat-

ing a thorough knowledge of the principles of the Law, as well

as to give forth a plan for the practice of these principles, when

the student should go forth to mingle in the active duties of

life. . . . The use of the Law School is to inculcate investiga-

tion, the course adopted is the same as used in all the Law

Schools of the United States .. 8

Five years later, in 1869, James Campbell is said to have informed the

students:

The aim of the lectures shall be to explain the law and

discuss the principles upon which it is based. The lecturer will

aim to be precise, as precision in practice is very essential,

6 Id., pp. o03-104.

6 Id., p. 114.

7 See Part II, V:3.

s W. O. Balch, MS. notebook, 1864-1865, pp. 1-2, on deposit in the Michigan His-

torical Collections, The University of Michigan.
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while conciseness, in as much as it is incompatible with ready

comprehension, and in pleading cases before a Jury is not the

best manner of making a favorable impression . . . 9

Extracts from notes taken on selected classroom lectures, appear

in Part II.10

Such student notes as have survived contain sufficient detail so that

considerable information is available concerning the actual contents

of the lectures. This is important because, while the Faculty Records

provide a full list of the general topics covered in each lecture between

1859 and 1896, no complete and authoritative text of any lecture has

been discovered."1 Moreover, the care with which these notes were pre-

pared indicates the note-takers did not sit passively through the lectures.

The neat and unhurried penmanship appearing in some of the earlier

sets makes it likely that the notebooks were prepared outside the lecture

room on the basis of notes taken there. The use of shorthand intermit-

tently in some of the later sets suggests an effort to record the lecturers'

remarks verbatim.

Note-taking was clearly an essential part of the lecture system, but

it is impossible to say how many students prepared their own notes.

That some, if not many, students relied on notes taken by others is indi-

cated by the fact that a number of sets of printed or mimeographed notes

have survived."
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The earliest set of such reproduced notes which has been located bears

on the title page:

Lectures on the Law of Real Property including Easements.

Delivered by Harry B. Hutchins . . . University of Michi-

gan. From Oct. 6, '86 to May I I, 1887.

Ninety-five pages in length, this purported to be a complete reproduction

of Hutchins' lectures for that year. The taking and reproducing of notes

in this manner must have been lucrative, for the scope of the operation

was soon expanded. By way of example, Henry Jewell, Law '91, owned

three volumes, containing twenty-three separate sets of notes on particu-

lar lectures, ranging from fifteen to one hundred and thirty pages in

length, in most instances with a separate index for each set of lectures.

This note-taking and duplicating activity, with the ultimate objective

9 H. B. Schwartz, MS. notebooks, 1868-1869, vol. I, p. i, on deposit in the Michigan

Historical Collections.

10 See Part II, VI: I.

11 This fact becomes comprehensible in light of the descriptions of the lecturing

methods employed by Campbell, Cooley, and Walker appearing in To Wit.

12 See Part II, V: 3.
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of sale to interested students, apparently came to the attention of the

Board of Regents. On November 17, 1893, they passed the following

resolution:

Resolved, That in the opinion of the Board, the publication

of lectures delivered or to be delivered in the Law Department

of this University is injurious to the interest of that Depart-

ment and its students, and we approve of the efforts of the

different Professors whose lectures have been so published for

the prevention of their further publication."

While this action of the Regents refers to publication of the "lec-

tures," the lecturers themselves spoke from notes and did not prepare

their lectures in such a manner that they would be publishable. The

thrust of the Regents' resolution was, no doubt, directed toward at-

tempts by students and others to take down the lectures for unauthor-

ized publication, in an effort to prevent further activity of this char-

acter.

What action the several professors took is not known, although re-

ports have persisted that at least one was contemplating legal action

against a particular note-taker. The Regents may well have been dis-

satisfied with the effect of their November resolution, for on June 27,

1894 they took further action.

Resolved, That each student applying for graduation in the
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Law Department, shall be required to take in his own hand-

writing notes of the several lectures delivered in the courses

required for graduation, in proper book or books, which he

shall from time to time, on request, deliver to the several pro-

fessors for examination.

Resolved, That it shall be the duty of the several lecturers

in the Law Department to examine from time to time the notes

on the lectures delivered by them, and the character of the

notes so taken shall be considered in determining the question

of graduating students."

These requirements, as set out by the Regents, were never incorporated

into the annual Announcement of the Law Department as a part of ex-

pressed policy. The number of sets of notes reproduced after 1893-1894,

which have survived, suggests rather that the practice continued at an

accelerated rate.

13 Regents' Proceedings, 1891-i896, pp. 228-29.

14 Id., p. 309.
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The minutes for the meeting of the Law Faculty, February 22, 1896,

read in part:

It was moved by Prof. Knowlton and supported by Prof.

Champlin, that the rule of the Board of Regents requiring stu-

dents to take notes of each lecture and that the Professor be

required from time to time to call for such notes, be referred

to the Board for an interpretation.-Carried--.

At a meeting of the Law Faculty on October 7, 1897, the matter

of unauthorized publication of law lecture notes was discussed. The

minutes state:

Prof. Mechem moved the following resolution:

That the Faculty is opposed to the taking and publishing of

any lectures delivered in this department except by persons

submitting to such conditions and supervision as the Faculty

or the Dean may impose; and that the Dean be requested to

cause all other persons to be excluded from attending upon

lectures; which resolution unanimously adopted."

The requirement of the Board of Regents, that the students take notes

of the law lectures and submit them to the professors, may not have

been rigidly enforced, but the minutes of a faculty meeting of December

15, 1897 show:

The petition of Mr 0. H. Wright to be excused from the
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necessity of making notes of the lectures was referred to the

Dean with power."

The earliest sets of reproduced notes were identified by the name of

the lecturer and the period during which the lectures in question were

delivered. By 1896, a typical title page read:

Lectures on Mortgages by Prof. Bradley M. Thompson,

M.S.: Notes Taken by a Student/University of Michigan.

Law Class of '96. Ann Arbor, 1896.

Two years later appeared the following specimen:

Lectures on Mining Law by John B. Clayberg, LL.B. Notes

taken by A. E. Boynton, University of Michigan. Graduate

Law Class of 1898. Edwards Bros.-Publishers, Ann Arbor,

I898.

1x Record of the Proceedings of Law Faculty, p. 37.

1 Id., p. I57.

17 Id., p. 165.
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It is impossible to ascertain when the last such set of lecture notes was

prepared and reproduced. The latest one located covers lectures delivered

in 1903-1904. The sets produced after 1898 often contained not only

notes on the lecture itself but lists of questions this lecturer would be

likely to ask, final examination questions, and synopses of required

readings.18

At no time during this early period, however, were students expected

to secure all their information from lectures. In the general announce-

ment and program for the Law Department, prepared by the Committee

of the Regents on the Law Department, July 1859, students:

. . . [were] requested and advised to procure for them-

selves the following elementary works which they will need at

their rooms:

Blackstone's and Kent's Commentaries.

Parsons on Contracts.

Adam's Equity.

And the first volumes of Greenleaf's Evidence and of

Bishop on Criminal law.'9

This announcement appeared in the general catalogue of the University

for 1860 and was continued through 1868-1869. In 1869-1870, the

specific recommendations were dropped and a more general statement

made. This was printed in the University Catalogue annually through
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1882-1883 and was included in the first separate announcement for

the Law Department in 1883-1884. It informed the students:

While several copies of each of the leading text-books

will be found in the Library, . . . students should supply

themselves with such as they may need at their rooms. The

professors will lend them aid in making proper selections, and

no loss will be incurred, as the books will be found essential in

subsequent practice; students will find that it will greatly

facilitate their studies to have them at hand at all times.20

Information concerning the use students were expected to make of these

elementary works and textbooks appeared in Campbell's opening ad-

dress to the students in 1868, when he advised:

In reading law, read by topics and complete one subject at a

time. Read Blackstone omitting the notes on first reading. In

reading Kent after completing the first volume read by the

1s See James H. Brewster, "A Spurious Law Course," 5 Michigan Law Review 34

(I9o6).

19 Regents' Proceedings, 1837-1864, p. 879.

20 University of Michigan. Catalogue of the Officers and Students. for 1869-1870,

p. 68.
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second by lectures and in connexion with each lecture some

text upon the same subject. Consult authorities upon doubtful

points. Do not confine yourselves to legal study entirely, a

lawyer more than anyone else should keep pace with the

times. .. .21

Another instructional device used during the early period of the Law

Department was the thesis, required of every candidate for a degree.

The University Catalogue for I86o stated:

. . . each [candidate for a degree] will be required to pre-

pare and deposit with the Faculty, at least one month before

graduation, a dissertation not less than forty folios in length,

on some legal subject selected by himself. These theses will be

filed and preserved in the Library.22

The Law Library of the University has no record of theses being de-

posited, but some specimens have been located. Illustratively Isaac

Henry Clay Royse, Law '68, submitted on March 25, 1868, a thesis en-

titled "The Mortgagee's Interest." It consisted of forty-eight hand-

written pages and did not include any citations to cases, texts, or statutes.

The thesis requirement was modified in 1880-I88I. According to

the University Catalogue for that year:

Each candidate for a degree will be required to prepare

and deposit with the Faculty, at least one month before
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graduation, a dissertation, not less than forty folios in length,

upon some legal topic selected by himself. The dissertation

must be satisfactory in matter, form, and style; and the stu-

dent presenting it will be examined upon it.23

This requirement was unaltered until 1888-1889 when a second para-

graph was added, reading:

. . . the theses shall be printed on a type-writer, or other-

wise, and bound, and left with the Department. Special rates

can be obtained for doing this work, and two or three dollars

will cover the expense of printing and binding. In special cases

the Faculty will not insist on this being done, if it should ap-

pear to be a burden to a needy student.24

21 H. B. Schwartz, MS. notebooks, vol. I, October I, 1868, on deposit at Michigan

Historical Collections.

22 State University of Michigan. Catalogue of the Officers and Students for 186o,

p. 62.

23 University of Michigan, Calendar of the Officers and Students for 1880o-881, p. 81.

A description of the students' reaction to the thesis requirement appears in History

of Law Class of 1883 of Michigan University by Charles I. York, Historian, p. 19.

24 Announcement, 1888-1889, p. 17.
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This second paragraph was omitted in 1892-1893, but its substance

was included the following year.

The 1895-1896 Announcement noted several alterations in the thesis

requirement. Candidates for the degree of Master of Laws, as well as

for the LL.B., were required to present theses, the only difference being

in the date of submission. Undergraduates were directed to present

their theses at ". . . the beginning of the second semester of the last

year of the course," while "the theses of graduate students must be

submitted at least two months prior to commencement." The general re-

quirements were modified in two respects: the legal topic selected by

the student also had to be "approved by some member of the Faculty,"

and instead of requiring the student to submit to an examination upon

his dissertation, the student was advised that he ". . . must hold himself

in readiness to be examined upon the subject." 25

No significant alterations in the 1895-1896 requirements were made

until 1899-1900, when instead of the two paragraphs three pages in the

annual Announcement were devoted to the thesis requirement. A faculty

committee was given general supervision of the theses required of all

candidates for degrees. Each thesis was to be not less than four

thousand words in length, to be filed with the committee on or before

March 15 of the year in which the degree was to be granted, and to

be typed in a prescribed form upon a specified grade of paper. Students
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were warned to pay attention to their English as well as to their law.

These provisions appeared in the Announcement through I9Io-I911.26

A minor facet of the instructional program related to the method

of assigning seats for lectures. The 1884-1885 Announcement stated:

Students are allowed to select seats in the lecture-room in

the order in which they pay their fees to the Treasurer and ac-

cording to the class they are to enter; and each student is ex-

pected to occupy, during the session, the seat selected. The

25 Announcement, 1895-1896, p. 23. Res Gestae (1896, unpaged) included a Senior

Class History which stated:

"The summer had taught us many lessons. There was grim determination in nearly

every face and good hard work began in earnest. What with cases to digest and

lectures and text-books, our hands were full; but then in addition was that bug-bear,

the thesis, and the practice court work.

"Many had written their theses during the summer. More had not. There were

various ideas on how it should be written. Some thought it should be entirely original

and several remarkable specimens of American humor were the result. Others thought

it should be 'cribbed' verbatim and dictated direct from the text book to the type-

writer. The majority copied the digest or statutes. A few only wrote what purported

to be critical papers and these were returned for lack of scholarly treatment."

26 See Part II, VI: 2.
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senior class, by courtesy, are allowed the privilege of the seats

nearest the lecture desk."2

A similar statement appeared in the annual Announcement through

1894-1895.

Student behavior during the first law lecture, delivered by Professor

Walker, was described by Cooley:

. . . [The men] were all very naturally in exuberant spirits.

. . . when Professor Walker took the lecture stand he was

received with a demonstration of noisy exuberance that testi-

fied in a very emphatic manner, not only to their good feeling,

but also to their satisfaction in coming under his instruction.28

Apparently, the students enjoyed this, and the practice:

. . . was repeated from day to day, and was soon found to

have perpetuated itself: the habit of receiving their preceptors

with good-natured but noisy demonstrations whenever they

took the lecture stand, and of indulging sportively in similar

demonstrations, during any little recess between exercises was

never abandoned. But it should also be said that the practice

never became discourteous to professors, and no instance is

recalled in which it failed to yield when a call to order was

made by the lecturer for the day."9

During this period, lectures were supplemented by post-lecture "ex-
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aminations," outside readings, required theses, and compulsory Moot

Courts; but the members of the Law Faculty were able to give relatively

little attention to individual students.

In 1877, President James Angell in his annual report to the Board

of Regents, stated:

It is worthy of consideration whether something may not

be done to increase the efficiency of the School. I think it

would be gratifying to the Faculty and conducive to the best

interests of the School, if another Professor could be ap-

pointed, and if more of what we may term classroom work,

drilling, quizzing, could thus be secured. . . . The subject of

legal education and especially of the best methods of training

men in law schools for the legal profession, is receiving large

attention just now throughout the country, and we must spare

no pains to retain for our School the high reputation it has

always enjoyed.30

27Announcement, 1884-1885, p. 13-14.

28 To Wit, p. 103.

20 To Wit, pp. 104-105.

80 President's Report, 1877, p. II.
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In 1879, Angell noted that a professor had been added to the Law Fac-

ulty which would ". . . secure more thorough instruction for the Junior

class." /' The following year he stated that the additional professor

had ". .. added greatly to the efficiency and usefulness of this depart-

ment. An opportunity has thus been afforded to the Law students,

especially to those of the first year, for daily class recitations and

examinations, in addition to the usual course of lectures." 32

In discussions which preceded the extension in 1883 of the Law De-

partment's annual term from six to nine months, one of the argu-

ments in its favor was that it would permit:

. . . such changes in the details of instruction and manage-

ment as shall bring the instructors into more intimate relations

with the students and enable them to have more oversight of

individual work and investigation than is now possible."

The Board of Regents extended the law term from six to nine months

on July 18, I883."4 The first annual Announcement of the Law De-

partment, issued for the academic year 1883-1884, after stating that

the course of instruction had been lengthened, noted:

The extension of the term, and the consequent changes made

in the plan of instruction, also enable the instructor to have

more oversight of individual work and investigation than has

hitherto been found possible, by reason of the limited term al-

Generated for guest (University of Michigan) on 2015-06-16 15:35 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

lotted to the examination of students upon their reading and

upon the lectures delivered. The classes are to be subdivided

into sections, for purposes of examination, thereby bringing

the students into more intimate relations with their examiner.

The student will be closely questioned upon the subjects lec-

tured on, for the purpose of determining to what extent he has

comprehended the principles involved, and explanations will

be given on such points as remain obscure."3

The History of the Class of 1883 described the "examination" ses-

sions :

Each morning preceding the lecture of Prof. Kent or Wells,

we were to examine ourselves to see if we had retained what

had been expounded to us by them at a previous lecture,

that we might arise boldly, yet reservedly, to the call of our

names, which came to some of us at first like a spasm, and that

81 President's Report, 1879, p. 13.

32 President's Report, I88o, p. 13.

3 Regents' Proceedings, I881-1886, pp. 330-31.

4 Id., p. 368.

3 Announcement, 1883-1884, p. 3.
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dignified boldness which we had planned to stand under was

carried away upon the loud smiles of our merciful classmates

and conceited Juniors from the rear, and left us pale and

trembling from the effects of a change as sudden as lightning

could bring; but this ceased as soon as all had passed through

a like crisis and we then became a fraternity of earnest sympa-

thizers with each other. The entire faculty were to begin a

double series of quizzing immediately on the opening of the

last semester reaching back to the beginning of our junior year

and closing at the end of the entire course, which was more

than a movable hill in this field of labor, but an immovable

mountain that must stand to be only effected when life shall

end. With all of this staring and unavoidable labor before

us, we were individually a general at the head of a six months'

battle to be fought with the applied power of our brains within

the University of Michigan; and there remained no time to

participate in popular athletical sports like those recorded of

us, when we were deliberate and less oppressed, in that hopeful

sphere as Juniors. Therefore, our Senior history is confined

principally to our struggles in this celebrated battle of ever-

lasting remembrance, and your historian fails to discover

anything, excepting one or two and perhaps three other matters

Generated for guest (University of Michigan) on 2015-06-16 15:35 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

that should shorten the limited space in which to record, for

interesting perusal in future years, this close engagement in

our first battle upon the unbounded field of human strife.38

The 1884 President's Report stated:

The extension of the term in the Law School to nine months

meets with marked favor from the profession and from our

students. Time has been gained, not only for more lecturing,

but for more thorough quizzing and drilling of students.3"

The "drilling and quizzing" Angell referred to was undoubtedly the

same type of instruction as the "examinations" mentioned in the 1859

resolution of the Board of Regents and discussed by Cooley in 1894.

When the Law Faculty stated that classes were to be divided into sec-

tions "for purposes of examination" they meant that henceforth there

would be more extensive "drilling and quizzing" of the students.

Some insight into the character of these "examination" sessions may

be gained from an inspection of the questions and answers which were

incorporated in many of the sets of reproduced notes circa 1898. If

these were fair illustrations of the mastery of the subject required, stu-

dents were able to satisfy their professors with purely categorical

answers to direct questions.

s3 York, History of Law Class of 1883 of Michigan University, pp. 2o-2I.

S' President's Report, 1884, p. 9.
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For the first two and a half decades of the Law Department's exist-

ence, students attended the prescribed lectures and participated in the

required Moot Courts. Attendance was compulsory with all students

attending the same lectures. No differentiation was made between the

first and second year men, and President Angell referred to this some-

what critically in his 1885 report to the Board of Regents:

I cannot resist the conviction that whenever the teaching

force is large enough, it would be highly beneficial to grade the

work more carefully, and to teach the classes separately more

than is now the practice.38

The 1886-1887 Annual Announcement followed the practice of its

predecessors and stated:

The course of instruction for the two years has been care-

fully arranged, with a view to enable students to enter profita-

bly at any stage of their studies, and it is not important which

course of lectures is taken first.3

However, the Law Faculty had already taken steps to alter this arrange-

ment of the curriculum.40 In his 1886 report, Angell noted:

The demands upon the students in the Law Department

have been made, during the past year, more exacting and

rigorous than ever before, and the Faculty have decided to

introduce the most important change which has been made in
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the method of the school since its establishment. They have

graded the course, and instruction will in the main be given

separately to the two classes. Text-book work and the study of

leading cases will be combined with instruction by lecture. The

training will, we believe, be more thorough and systematic

and effective than it has ever before been."

The next year, 1887, Angell reported to the Regents:

In the Law Department the experiment of grading the

course has been successful in a gratifying degree. Both teach-

ers and students heartily approve of it. More thorough, sys-

tematic, and efficient work is secured by it ... .42

With the "grading of the course" and the subsequent extension of

the law term from six to nine months, material could be presented more

systematically and completely than had heretofore been possible. The

38 President's Report, x885, p. 15.

3 Announcement, 1886-1887, p. 10.

40 See Part II, V:4.

41 President's Report, 1886, p. 8.

42 President's Report, 1887, p. 10.
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Law Faculty took advantage of this opportunity to increase the use

of the textbooks while the "drilling and quizzing" referred to by Presi-

dent Angell began to develop into systematic recitations apart from the

lecture program.

SECOND PERIOD

In spite of the use of the term "lecture period," it is clear that at

no time within that period were lectures the sole method of instruction

employed by the Law Faculty. It has been noted earlier in this chapter

how from 1859-1860 to 1868-1869 students were "requested and ad-

vised" to possess certain elementary works. Between 1869-1870 and

1883-1884, no specific texts were recommended by the Law Department,

but students were urged to "supply themselves with such as they may

need at their rooms."

One of the arguments advanced in favor of adding a professor to the

Law Faculty in 1877 was the opportunity for "more of what we may

term class-room work." When President Angell reported in 1880 on

the use made of this professor, he remarked on the opportunity thus

afforded, especially for the first-year law students, to attend "daily class

recitations and examinations, in addition to the usual course of lectures."

More information of these "daily class recitations" is provided by the

report filed with President Angell, by Thomas Cooley, as Dean of the

Department of Law, for the academic year 1879-1880:
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The Tappan Professor gave his services through the year

to those students who were not applicants for a degree [i.e.,

the members of the Junior class]. For the more thorough

instruction of those students it was found necessary to divide

them into two sections; but this was only because of their great

number, as each section took the same studies. The special

exercises have consisted in systematic instruction in the rudi-

mentary elements of the law, taking as text-books, chiefly the

Commentaries of Sir William Blackstone and Chancellor

Kent. Portions of these works are regularly assigned for their

study, and critical examinations are had upon them by way of

recitations. These exercises, moreover, are always accompa-

nied with such oral explanations and instruction as may seem

needful to a full comprehension of the subject. As a general

rule the young men appreciate the importance to their future

progress and success in the profession of a thorough knowl-

edge of the fundamental principles of the law, and as they be-

come interested in these, devote themselves with commendable

industry and zeal to acquiring a mastery of them."4

3 President's Report, 1880, p. 60.
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Not, however, until 1884-1885, did the Announcement refer to the

recitations mentioned by Cooley for 1879-1880. At that time, students

were informed:

It is necessary that students should provide themselves with

Blackstone's Commentaries, and the edition edited by Mr.

Justice Cooley is preferred. It is also desirable that they be

provided with the Commentaries of Chancellor Kent, as stu-

dents are required to attend recitations in the Commentaries of

these writers."

In the same announcement, instead of referring students to the Law

Faculty for aid in selecting books to be kept in their rooms, a list of

books was included with this explanation:

The books mentioned in the following list may be used to

advantage upon the subject named. As a general thing any

one of those mentioned in each department will answer the

necessities of the student, and, whenever a preference exists,

it is given to the one first in order on the list. But in the de-

partment of Constitutional History all the writers named may

be read, or consulted, as for the most part covering different

periods of time.

Beginning in 1890-1891, students were advised to provide themselves

"with a copy of the statutes of their State," 45 as well as with the recom-
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mended texts. The lists of recommended reading was continued through

1898-1899,," but in 1899-1900 the Announcement stated:

Text-books and books of reference are very numerous, and

students will find the professors ready to lend them aid in mak-

ing proper selections. While several copies of each of the

leading text-books will be found in the library, it is exceed-

ingly desirable that students should supply themselves with

such as they may need at their rooms. They will find that

it will greatly facilitate their studies to have at hand at all

times such of the leading text-books as treat of the more im-

portant branches of the law. It is also advisable for them,

when able to do so, to provide themselves with a copy of the

statutes of their state . . . But the only books students are

required to provide themselves with are those used for pur-

poses of text-book instruction. Notice of the books to be so

used is given at the opening of the University year."

4 Announcement, 1884-1885, pp. 18-I9.

45 Announcement, 1890-1891, p. 24.

46 For the particular books recommended, see Part II, VI: II.

*7 Announcement, 1899-Igoo, pp. 31-32.
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President Angell commented on the 1884-1885 instructional develop-

ments of the Law Department in these words:

In the Law School more rigorous methods of instruction

have to some extent been introduced. Quizzing and careful

mastery of certain text books occupy the attention of the stu-

dent much more than formerly . . .

In the following year, 1885-1886, according to the Announcement:

Members of the Junior Class are required to attend daily

recitations in the Commentaries of Blackstone and of Kent;

and to pass satisfactory written examinations in the subjects

considered therein. A record of these recitations and ex-

aminations is kept, and those students whose record is satis-

factory are at the end of the year admitted into the Senior

Class.4"

A similar requirement appeared in the 1886-1887 Announcement.

In 1887-1888, the scope of textbook instruction was broadened. The

Announcement stated: "In addition to the instruction by lectures will

be the instruction by text-books." 'o It further specified:

The members of the Junior Class will be required to attend

daily recitations in Cooley's edition of Blackstone's Commen-

taries, Anson on Contracts, and Schouler on Bailments. This

work will . . . continue throughout the Junior year. . . .
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All members of the Senior Class will during the First

Semester attend recitations in Gould on Pleading, and such

of them as may so elect can attend recitations in Bliss on Code

Pleading. Students who come from Code States will be ex-

pected to attend regular recitations in this work, and they will

find the instruction thus obtained invaluable in their subse-

quent practice. Students from states where the reformed pro-

cedure has not been been introduced, may or may not at their

option, attend such recitations. But students from Code States

are expected to attend the recitation in Gould on Pleading, as

well as in Bliss, inasmuch as the works on common law plead-

ing are not superseded by the codes . . . . In connection with

the study of Gould, instruction will be given in the drafting of

pleadings . ... 5

While notes taken by students show that the lectures cited case ma-

terials as well as textbooks, there was no official indication that cases

4s President's Report, 1885, p. 15.

9 Announcement, 1885-1886, p. Ii.

50 Announcement, i887-1888, p. I1.

51 Id., pp. 11-12.
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were used directly in the instructional process before 1887-I888. The

Announcement for that year stated:

As much instruction can be derived from proper study of

what are known as Leading Cases, and inasmuch as it is de-

sirable that students should be familiar with the more im-

portant of these cases, they are requested to purchase "Inder-

maur's Common Law Cases." They will be expected to make

themselves familiar with the cases contained in that work, and

they will be examined upon them during the year. This work

will be under the direction of Professor Rogers."2

This is the first reference to the use at Michigan of a compilation of

case materials, and extracts from the Preface and an illustration of a

case and the notes thereon appear in Part II."

The Announcements for 1888-1889 and 1889-I890 continued to re-

quest students "to purchase 'Indermaur's Common Law Cases.' " In

1890o-891, however, students were informed that instruction in

"leading cases" would be given to members of the senior class and that

the "textbook" would be announced later. The location of a copy of

Indermaur's Leading Common Law Cases, owned by George Frederick

Sherman, a senior law student in 1890o-891, with the notation "Senior

Law" on the flyleaf, indicates the textbook was the same for that year.

In 1891-1892, instruction in "leading cases" was shifted to the junior

Generated for guest (University of Michigan) on 2015-06-16 15:35 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

class and no textbook was specified in the Announcement. This practice

continued in 1892-1893, 1893-1894, and 1894-1895.

Thus, a marked alteration of instruction methods took place in 1887-

1888. Textbook instruction was extended. Instruction based on case

materials was commenced. The course of instruction was organized at

two levels, the junior and senior classes meeting separately. Lecturers,

other than the full-time Law Faculty, were brought in to supplement

and enrich the curriculum.

There is no evidence that instruction in "leading cases" was extended

between 1887-1888 and 1895-1896, but textbook instruction became

progressively more important. In the academic year 1888-1889, seniors

were ". . . expected to attend recitations in Hutchinson on Carriers." "'

In the next year the Announcement stated:

The members of the junior class are required to attend daily

recitations in Cooley's edition of Blackstone's Commentaries,

521 d., p. 12.

53 See Part II, VI: 3.

5 Announcement, I888-I889, p. 12.
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Anson on Contracts, Stephen on Pleading and Lube's Equity

Pleading .... ."

All 1889-1890 seniors were expected to ". .. attend recitations in

Heard's Criminal Pleadings . . . ." " and those from Code states

". . to attend regular recitations in Bliss on Code Pleading. . . ." "5

In an effort to supply adequate individual instruction, in 1890-1891

each class was divided into five sections for recitations on textbooks.

Three assistants in the Law Department-Michael F. Griffin, Rodolphus

W. Joslyn, and Samuel Goodhall-and two quizmasters-Rufus H.

Bennett and Guy B. Thompson-were appointed. Quizmasters were

appointed for 1891-1892 and for 1892-1893. There is no record of

similar appointments during the remainder of the nineteenth century,

although the Announcements through 1894-1895 stated that classes

were subdivided for purposes of textbook instruction.

President Angell, in his report to the Regents for 1890-1891, sum-

marized the instructional techniques then in use, stating: ". . . Instruc-

tion is given to the classes separately by lectures, text-books, the study

of leading cases, quizzing, and moot courts." 58 The 1891-1892 An-

nouncement informed students:

The members of both classes are examined daily throughout

the year on the lectures delivered. In addition to this work the

classes are divided into sections and required to recite daily
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upon the lectures, after the manner adopted in the text-book

instruction, thereby securing a thorough knowledge of the

subjects treated during the year."9

While the methods of classroom instruction were being modified, an

important shift occurred in the training for practice offered by the Law

Department. In 1893-1894, moot courts were dropped from the pro-

gram and replaced by the Practice Court. This development is discussed

in detail in Chapter VII.

The year 1895-1896 was marked by a number of changes in the Law

Department. Three years rather than two were required for the LL.B.,

and it was announced that after 1897-1898, more stringent admission

requirements would be in effect. The curriculum was drastically revised.

And the methods of instruction were materially altered.

55 Announcement, 1889-189o, p. 12.

16 Ibid.

S d., p. 13.

5s President's Report, 1891, p. 17.

.o Announcement, 1891-1892, p. 12.
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Heretofore, the Annual Announcements had carried information rela-

tive to "The Lecture Course," "Recitations and Examinations," "Text-

Book Instruction," and the "Study of Leading Cases." Greatest empha-

sis had been placed on the lectures; in spite of increased attention paid to

texts and recitations, these were still subordinate methods of instruc-

tion. But in the 1895-1896 Announcement, there was a single major

heading, "Course of Instruction," prefaced by the following statement:

The course of instruction is a graded one, and extends

through three years -of nine months each. The work is not

confined to any one system. Realizing that all methods have

in them elements of good, the Faculty endeavor to embrace

in the course what, in their judgment, are the best features

of all. It is believed that they best accomplish by this plan the

great object that every law school should constantly have in

view, namely, the training of the student for the, practical

work of the profession..a00

The Announcement continued:

As much benefit can be derived from a proper study of what

are known as Leading Cases, and as it is desirable that students

should be familiar with the more important of these cases,

the members of all classes are constantly assigned cases by the

lecturers for examination and study. In several of the lecture
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courses volumes of selected cases upon the subject of, the lec-

tures are used as a part of the required work."'

Thus rather than dividing the course offerings on the basis of the

several methods of instruction employed, the 1895-1896 Course of

Instruction listed the different subjects and in most instances stated the

type of materials used. An analysis shows that in the undergraduate

curriculum instructors employed a variety of types of instructional de-

vices for the several courses:

TEXTBOOK: Criminal Pleading and Procedure, Common Law Plead-

ing, Code Pleading, Extraordinary Legal Remedies.

LECTURES OR TEXTBOOK: Science of Jurisprudence

LECTURES: Criminal Law, Tort's (second semester), Domestic Re-

lations, Husband and Wife, Real Property including Fixtures,

Easements and Landlord and Tenant, Evidence, Constitutional,

Law, Corporations (third year students), Jurisprudence of the

United States, Private International Law, Assignments for the

Benefit of Creditors and Fraudulent Conveyances, Suretyship

and Mortgage

30 Announcement, 1895-1896, p. 16.

611dp. x8.
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TEXTBOOK ACCOMPANIED BY -ORAL EXPOSITION: Elementary Law,

Elementary Real Property

TEXTBOOK AND CASES: Contracts and Quasi-Contracts, Torts (first

semester), Bills of Exchange and Promissory Notes, Corpora-

tions, Evidence

LECTURES AND CASES: Agency, Partnership, Equity Jurisprudence,

Damages, Equity Jurisprudence (third year students), Wills

and Administration

UNSPECIFIED: Personal Property, Bailments and Carriers, Civil

Pleading and Procedure at Common Law, Equity Pleading and

Procedure

All the course offerings for graduate students during this year continued

to be lectures, with the exception of Public International Law taught

by James Angell, President of the University. The Announcement

stated that "Theses are required on topics assigned," which suggests

that this may have been the first seminar-type course offered in the Law

Department."

It should be noted that of the thirty-four separately listed courses for

undergraduates in 1895-1896, eleven, or roughly one-third, employed

case materials in connection with either lectures or a textbook.63

The nature of textbook instruction is illustrated by a handbook pre-

pared by Professor Jerome Knowlton, circa 1900. The book, clearly
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designed for student use, was based on Anson on Contracts, a text

used in courses in Contracts at the Law School between 1896 and 1914.

Two hundred and forty-three pages in length, Knowlton's book was

divided into two sections: "Questions and Answers," and "Leading

Cases." The first part, "Questions and Answers," went through Anson's

text page by page, providing for each answer the page reference where

the full explanation could be found. The second half of the volume

contained such cases as Anson considered to be "leading," "abridged,

annotated and systematized by the author [i.e., Knowlton]." 64

However, a pamphlet of questions on Wills and Estates of Deceased

Persons, based on Mechem's 1894-1895 lectures, shows a transitional

development in the use of case materials and an effort to make students

apply principles in the solution of questions."5

62 Id., p. 20.

63 See Part II, V:6.

64 See Part II, VI: 4 for an extract from the handbook.

65 For selections from the 235 questions, see Part II, VI:5. Res Gestae (1896,

unpaged) referred to these questions as follows:

"The examinations at the end of the first semester of this year [i.e., 1895-1896] were
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TuIRD PERIOD

Collections of cases pertaining to a single area, as distinguished

from collections of so-called leading cases, were first used in 1895-1896.

Floyd R. Mechem had prepared two case books, one for Agency and the

other for Damages, but in both courses he used the case materials in

conjunction with his lectures. In his Preface to Cases on the Law of

Agency (1893), Mechem stated:

The following collection of cases has been prepared . . .

to accompany the writer's treatise on the law of agency, the

purpose being to illustrate the text by object lessons gathered

from the reports. Nothing in the way of annotation has been

attempted, beyond an occasional reference to similar cases, as

it is thought that the text of the treatise supplies all that is

nedeed in that direction. To make a selection of cases from the

great number upon the subject is a difficult task and one in

reference to which opinions will necessarily differ. The at-

tempt here has been to select such as contained clear statements

of the principles or furnished striking illustrations of them,

and were not too much involved with other matters or too

long for reproduction. Some cases which might otherwise

have appeared have been omitted because the substance of them

has been sufficiently stated in the text or notes of the treatise.
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S. . . As the volume is intended primarily for the use of

students, for whom the making of their own abstracts is a

most valuable exercise, the cases are printed without head

notes .. .6

Two years later, on the title page of the first edition of Mechem's

Cases on the Law of Damages (1895), appeared the following brief

statement:

The following cases have been printed at the request of Pro-

fessor Mechem, of the Law Department of the University

of Michigan, for use in connection with his lectures in that law

school.

This was expanded into the following note in the second edition pub-

lished in 1898:

The following selection of cases in the law of Damages has

been made primarily for use in connection with the lectures

probably the most difficult that '96 has yet had. The system introduced by Professor

Mechem, of presenting a list of questions thoroughly covering the subject, and dis-

tributing them in advance, was, upon request of '96, generally adopted by members of

the faculty. The value of the system was fully demonstrated by the great amount of

labor expended in preparation and the general satisfaction by the faculty in the results."

68 Mechem, Cases on the Law of Agency (1893), p. iii.
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upon that subject given in the Law Department of the Uni-

versity of Michigan. The purpose has been partly to supply il-

lustrations of the application of principles referred to in the

lectures, and partly to supplement the lectures by rounding out

the view of certain fields not otherwise completely developed.

67

At least three other collections of case materials were prepared by

members of the Law Faculty prior to 1900oo. Dean Hutchins' Cases on

Equity Jurisprudence was printed in 1895.68 Horace Wilgus' Illustra-

tive Cases on the Law of Evidence appeared in 1896. Use of the adjec-

tive "illustrative" was not uncommon at this period and indicates

plainly the use made of case materials, even by such an instructor as

Wilgus, who was one of the earliest at Michigan to employ cases and

the case method.69 A similar title, Illustrative Cases upon the Law of

Bills and Notes (1895), was used by Elias Johnson who stated in the

preface:

Experience as an instructor has taught the undersigned that

one of the best methods of impressing a scientific or legal

principle upon the mind of the student is to show him a practi-

cal application of that principle. To remember abstract propo-

sitions, without knowing their exact application, is indeed dif-

ficult for the average student. But when the primary principle
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is once associated, in his mind, with particular facts, illustrat-

ing its application, it is more easily retained and more rapidly

applied to analogous cases.

It is deemed advisable that the student in the law should be

required, during his course, to master, in connection with each

general branch of the law, a few well-selected cases which are

illustrative of the philosophy of that subject. To require each

student to do this in the larger law schools has been found to

be impracticable, owing to the lack of a sufficient number of

copies of individual cases. The only solution of this difficulty

seems to be to place in the hands of each student a volume con-

taining the needed cases.

The following cases have been selected so far as possible

from the most recent decisions, and are to be used in connec-

tion with Norton's text on "Bills and Notes," for the purpose

of illustrating the general topics therein discussed.70

Obviously these members of the Law Faculty were using cases to

illustrate and to supplement texts or lectures, a practice which continued

67 Mechem, Cases on the Law of Damages (second edition, 1898), p. iii.

68 Hutchins, Cases on Equity Jurisprudence (1895).

60 Conversation with Professor-Emeritus Edgar Durfee, October 2, 1957.

To Johnson, Illustrative Cases upon the Law of Bills and Notes (1895), p. iii.
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for a number of years. John Rood published in 1909 the second edition

of Leading and Illustrative Cases with Notes on the Law of Judgments,

Attachments, Garnishments and Executions. A

second edition of

Hutchins' Cases on Equity Jurisprudence appeared in 1904, prepared

by Hutchins and Bunker and entitled Illustrative Cases on Equity

Jurisprudence. The Prefatory to Bunker's Cases on Guaranty and

Suretyship (1902) stated:

The cases appearing in this volume have been selected for

use in connection with the lectures on Suretyship given in the

Law Department .

The purpose has been to put into the hands of the students

taking the course in Suretyship in this University a limited

number of cases which will serve to illustrate and, in some

measure to supplement the lectures on that subject. . . . Such

a volume as this would not be necessary were it possible for

students to consult the reports themselves in season to pre-

pare the work required of them. . . .7

While the records show that case materials without either textbooks

or lectures were not used until 1899-1900, this does not necessarily

mean that the case method as an instructional device may not have been

used earlier. The Announcement for that year listed Professor Floyd

Mechem's course in Damages as using cases without supporting ma-
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terials, and this remained the only such course until 1902-1903. In that

year, Mr. John Rood began to rely on case materials alone in teaching

Execution, Attachment, and Garnishment.

In 1902 Professor Wilgus and 1904 Professor Edwin Goddard each

published a collection of cases, designed for use in classes taught by the

case method. In the Preface to his Cases on the General Principles of

the Law of Private Corporations Selected and Arranged with Notes

(2 vols., 1902), Wilgus wrote:

Mr. Justice Swayne said the Common Law is "Reason deal-

ing by the light of experience with human affairs"; and Mr.

Justice Holmes says "The life of the law has not been logic;

it has been experience." This work is designed to furnish

those interested in the study of Corporation Law,-whether

practitioner, teacher or student,-such material from the

original sources, and in such order, as will show how reason

and experience have dealt with the subject. Effort has been

made in the selection to secure the best expression of the un-

derlying reason or theory; to place these in such order as to

71 Bunker, Cases on Guaranty and Suretyship (1902), ii.
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develop, in a natural way, the general theory of Corporation

Law, set forth in the table of contents; to insert such notes

as will present a more comprehensive view of some of the

topics; and to furnish, in chronological order, such a list of

cases bearing upon the principles as will enable the investiga-

tor to make a reasonably complete study of the same.

It is believed that a constant reference by the student to

the outline given in the table of contents will be of material

service in helping him to understand and appreciate the bearing

and relation of the cases to one another and to the general

theory of corporation law.72

Goddard in the Preface to Selected Cases on the Law of Bailments

and Carriers including the Quasi-Bailment Relations of Carriers of

Passengers and Telegraph and Telephone Companies as Carriers (1904)

referred directly to the "case-method":

In making this volume of "Selected Cases on the Law of

Bailments and Carriers," the guiding principle has been to

secure the clearest and fullest statement and application of

every leading principle of the subject within the range of a

moderate sized book.

The important cases, especially on the law of Carriers,

are so many as to make it impossible to include all the leading
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cases. . . . Accordingly, an effort has been made to include

all the greatest cases, even those of considerable length, and

such others as, because of their broad scope, recent date or

clear statements of principles, seem to fully cover the subjects

of this branch of the law. The Selected Cases are intended to

be complete enough to fit the book for use by those who prefer

the "case-method" of study exclusively.

In general the opinions are presented in full. . . . The

cases are not edited, and but few cross-references are made.

Those who wish to find all the material on a given topic can do

so by use of the index and of the companion volume, "Outlines

of the Law of Bailments and Carriers," which corresponds

chapter for chapter to this volume, and contains citations to all

the Selected Cases. In this volume no other indication of the

subject of any case is given than the general chapter heading.

The student will best acquire the power of analysis, and ability

to see and grasp the vital points of a case by cultivating inde-

pendence of extraneous aids. By such a mastery of the cases

72 Wilgus, Cases on . . . the Law of Private Corporations (1902, 2 vols.), pp. v-vi.
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may be acquired mental power, and that ability to apply ab-

stract principles to concrete cases which is so necessary a part

of the equipment of a real lawyer."3

Instructional methods in use in the Law Department were described

as follows in the Announcement for 1902-1903:

. . . No one method [of instruction] is exclusively adopted,

but, recognizing the advantages and disadvantages of each,

the Faculty endeavors so to combine lectures with the use of

textbooks, and especially with the careful study of illustrative

cases, as to give the student the greatest breadth of view, the

soundest scholarship, and the best practicable training for the

active work of his profession. The following is a statement

of the subjects upon which instruction is given, the time de-

voted to each subject, and the methods used.7'

In that year out of forty-five required undergraduate courses, eighteen

combined the use of case materials with either lectures or textbooks,

two used case materials alone, and twenty-five used no case materials.

The elective courses for third-year students were all lectures with the

exception of Medical Jurisprudence which used a textbook.

No changes in the method of instruction employed were noted in

the Announcements until 1905-1906. In that year, John Rood ceased

to rely exclusively on cases in teaching Execution, Attachment, and
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Garnishment, and added a textbook. However, the proportion of re-

quired courses using case materials in addition to textbooks or lectures

increased to twenty-five out of forty-six.

In the 1906-1907 Announcement, the following statement prefaced

the list of course offerings:

The work consists for the most part of quiz, accompanied

by oral exposition on assigned work in text-books and cases.

For all recitations the classes are divided into sections."5

Four courses were listed as using case materials alone: Private Corpora-

tions, Damages, Domestic Relations, and Taxation. There were forty-

two required courses in all, with twenty-four using cases and either

a textbook or lectures. Excluding the special lectures on particular

topics by outside lecturers, three of the eight elective courses used cases

and either lectures or a textbook and one, Taxation, used case materials

alone.

At the April 1908 meeting of the Board of Regents, Harry B.

" Goddard, Selected Cases on the Law of Bailments and Carriers (1904), pp. iii-iv.

74 Announcement, 1902-1903, p. 16.

5 Announcement, I906-i907, p. 15.
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Hutchins as Dean of the Law Faculty submitted a detailed report, deal-

ing primarily with the desirability of requiring a year of work at the

college level as a prerequisite for admission to the Law Department."7

In the course of this report, commenting on the shift away from the

lecture system of instruction, he noted:

I beg to suggest in closing that the large numbers in this

Department have for years been a serious embarrassment. The

old method of teaching by lecture is no longer followed in this

or any other first-class school. The purpose of the modern

Slaw teacher is to instruct the student in legal reasoning as well

as in legal principles, and this can be accomplished only by close

personal work with individual students. With our large sec-

tions, which the limited number in our Faculty makes neces-

sary, students feel and rightly feel that they do not receive

the personal attention to which they are entitled. It is well

known that students have not infrequently chosen other and

smaller schools in order that they might have the individual at-

tention that the teacher with smaller sections can give . . ..7

No change in the techniques of instruction was noted between 1906-

1907 and 1910-1911. The Announcement for 1911-1912, the year after

Henry M. Bates became Dean, showed that the use of case materials

had been increased. The Faculty's attitude relative to methods of in-
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struction, appearing in this Announcement, stated:

The Faculty have from the first believed that the principal

function of the Department of Law was to train men for the

practice of law, and to this end instruction is offered in all the

branches of the common law, of equity, the statute law of the

United States, the Roman law and some of its modern adapta-

tions, and the science of jurisprudence. The Faculty believe,

however, that students are best trained for the practice of law

by studying it not as mere dogma and collections of prece-

76 The question of whether men with college preparation would be taught in sep-

arate sections was brought before the Law Faculty at a meeting on March 20, 1907.

The minutes (Faculty Minutes, Igo1-19Io, MS., p. 303) state:

"The question was raised whether the policy might be adopted of putting men with

college preparation in a separate section in their work in the Department. The matter

was referred to the Committee on Entrance Requirements."

It was not raised again until 1919. The minutes (id., p. 846) for a meeting on May 16,

state:

"The Dean gave notice that at a subsequent meeting of the faculty in the near

future he would ask for the consideration of a proposal to increase the prelegal edu-

cational requirements; or in the alternative that some scheme be worked out whereby

men with college degrees will be sectioned separately from those with less prepara-

tion."

7 Regents' Proceedings, 1906-1910, p. 258.
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dents, but with a broader view of its origin, development and

function. While, therefore, particular attention is given to

practice, procedure, and the other so-called practical features

of the law, strong emphasis is also laid upon the importance of

a scholarly grasp of the law as a science. The greater part of

the instruction is given by means of the free discussion of

legal principles as disclosed in reported cases. When, how-

ever, the nature of the subject, or other circumstances, re-

quire other methods of instruction, they are freely resorted

to. This is true particularly of the work in conveyancing and

in the practice court, in trial practice and the other procedural

courses. Work of this character is confined to the senior

year, and is so arranged as not to interfere with the thorough

and systematic study of the theory of the law. After years

of experimentation with and the development of these courses,

results have been obtained which justify the Faculty in believ-

ing that this practical work is of value, not only in training

students in the procedural part of a lawyer's work, but princi-

pally as throwing a clarifying and vivifying light upon the

theory of both procedural and substantive law.78

This statement appeared in the annual Announcement through 1916-

1917-
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Out of the seventeen required courses listed for 1911-1912, four re-

lied entirely on cases for instructional materials, and nine used cases

and a textbook. None of the remaining four used lectures: Conveyanc-

ing used a "textbook and practical work," Trial Practice and the two

semesters of Practice Court were designed to provide some familiarity

with actual practice to students and did not use texts. Twenty-five elec-

tives were listed: eleven used case materials, eight used cases and a

textbook, one used cases and lectures, three used textbooks, one used

a textbook and lectures, and one did not specify the method of instruc-

tion. In addition, twelve "courses of special lectures" were offered "to

members of the second and third year classes."

Five years later, in 1916-1917, the undergraduate program listed

thirteen required courses: seven used only cases and four used cases

and a textbook; the remaining two were the two semesters of Practice

Court required of seniors. There were thirty-seven electives offered,

with twenty-four using cases, four using cases and other materials, one

using a textbook, three unspecified materials, and the remainder special

materials. The number of "courses of special lectures" had dropped

to eight.

78 Announcement, 1911-1912, p. 9-10.
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The 1917-1918 Announcement reflected the increased use of case

materials by the Law Faculty:

There can be little doubt that the conceded efficiency of the

modern law school in our better universities is due in large

part to the fact that the instruction has been confined to the

main purpose for which law schools are established, viz., the

study of law, to the exclusion of all courses and methods which

do not admit of dealing with first-hand material and in such

way as to require intensive thinking by the student."7

In 1918-1919, an insert in the Announcement called attention to the

fact that Patent Law would be taught by the case method of instruction.

By 1920-1921, cases were used as teaching materials in all but a

small group of courses: Joseph Drake's courses in Roman Law and

Jurisprudence, Practice Court, the series of lectures given by non-resi-

dent lecturers, and Edson R. Sunderland's Theory and Development of

Procedure. While case materials were not used for this latter course,

the course description suggests that Professor Sunderland was apply-

ing the case method to non-decisional materials.8 The next year, 192I-

1922, saw a discontinuance of the practice of listing with each course

the type of teaching materials to be used. Obviously, it was assumed that

cases would be used and the case method employed.

The year 1920-1921, the last in which instructional materials were
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identified by type, saw the re-institution of a practice followed earlier

by President James Angell-the presentation of an annual President's

Report. These annual reports included the individual reports made by

the Deans of the several schools and heads of particular divisions of the

University and indicated contemporary appraisals of developments. The

report submitted for 1920-1921 by Dean Bates referred to the number

of students enrolled in each class as influencing the methods of instruc-

tion employed:

It is to be said, however, that the present attendance is fully

large enough for the attainment of best results .... .. [W]hen

law classes have grown to such proportions that a large percent-

age of the members feel that they have no real participation in

classroom discussion, there tends to ensue a certain deadening

of intellectual interest on the part of the students and a more

mechanical response to teaching effort. There is a danger

that with the very great emphasis which is put upon final ex-

aminations, students will tend to prepare for those examina-

tions by mechanical methods and that they will not be stimu-

79 Announcement, 1917-1918, p. io

80 See Part II, VI: 7.
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lated to a sufficiently active and vital interest in the discussion

of legal problems during the year. With very large classes

the teacher, on his side, tends almost insensibly and almost

unavoidably to revert, by degrees, to something not wholly

different from the old formal lecture system. . .8

In an effort to provide more intensive instruction in fundamental

areas of the law, especially in view of the large classes, the Law Faculty

between 1920 and 1923 began to present major subjects in year-long

courses with a single final examination at the end of the year. Although

there was considerable initial enthusiasm over the advantages of the

innovation,82 by 1958-1959 the advantages were not considered suffi-

ciently important to offset the disadvantages.

The 1925-1926 Announcement contained an innovation. It listed a

number of seminar courses, and explained the purpose of this new type

of course offering:

The following seminar courses, planned to provide an

opportunity for more intensive and scholarly studies in the

fields indicated, are open only to fourth year students who are

candidates for the degree of S.J.D. and, by special permission,

to a limited number of exceptionally qualified third year stu-

dents, or fourth year students who are candidates for the

degree of LL.M. Inasmuch as certain of these seminar courses
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may be omitted on occasion, or offered only in alternate years,

students who contemplate electing such courses are advised to

consult with the Instructor in charge of the course or with the

Chairman of the Committee on Graduate Instruction before

planning elections.

Business Associations.-Professor WILGUS.

Constitutional Law.-Dean BATES.

Criminal Law and Criminology.-Professors SHARTEL and

WAITE.

Jurisprudence.-Professors DRAKE and SHARTEL.

Legal History.-Professor DURFEE.

Legislation.-Dean BATES.

Maritime Law.-Professor DICKINSON.

Practice and Procedure.-Professor SUNDERLAND.

Conflict of Laws.-Professor GOODRICI.

Public International Law.-Professor DICKINSON.

Public Service Companies.-Professors GODDARD and STA-

SON.

Roman Law.-Professor DRAKE.3

81 President's Report, 1920-1921, p. 214.

82 President's Report, 1922-1923, p. 215-I6.

83 Announcement, 1925-1926, pp. 28-29.
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These seminar offerings remained almost constant during the re-

mainder of Dean Bates' administration, and it was not until 1940-1941

that the Announcement attempted any description of the seminar content

or scope.

As the number of courses increased, in response to demands that in-

struction in more and more areas of the law be offered, the desirability

of employing the case method in its traditional form in every course

began to be questioned. In 1930-1931, Dean Bates examined the

proposals to abandon the case system, stating:

. . . it is maintained by many legal educators that the tradi-

tional legal curriculum of the last few years has dealt with all

topics-the important and the unimportant, the difficult and

the easy problems-with the same degree of thoroughness and

expenditure of time, and that it should be possible to so rear-

range the topics, and particularly to so modify the case and

text-books, that all important problems may be given as

thorough study as at present, and the others treated by less

time-consuming methods and with less exhaustiveness. The

substitution of texts for cases is, of course, one of the methods

advocated for dealing with the less important matter ..

It is my opinion, however, that the extremists on both sides are

only partially right. It seems not unlikely that the best
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methods will be found neither by clinging steadfastly to the

case books of the older type, nor by rushing into a new and un-

tried scheme which involves the mutilation of the general plan

and method which won the admiration of the educational

world in all fields of learning, during the period from 1872

to the beginning of the post-war period. Important modifica-

tions of treatment already have been made in many case books,

including several written by members of our own faculty.

More should and certainly will be made in the near future."8

The Law School continued to adhere to the case system of instruction,

but by 1931-1932 legal materials other than cases within the framework

of the case method were being used. TheAnnouncement for that year

stated:

The greater part of the instruction is given by means of the

free discussion of legal principles as disclosed in reported

cases, statutes, and other legal materials."8

This statement of instructional policy was not altered throughout the

1930's, a period which saw no significant changes in the teaching tech-

84 President's Report, 1930-1931, pp. Io5-io6.

85 Announcement, 1931-1932, p. 9.
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niques employed at the Law School. However, the discussions and

evaluations engaged in during this decade, matured in 1940 and there-

after to produce substantial alterations in certain aspects of the con-

ventional case method.

FOURTH PERIOD

During the 1930's, pressures on time available within the traditional

three-year program, caused by the developing importance of particular

areas of the law; e.g., Administrative Tribunals, Taxation, Labor Law,

were aggravated by the torrent of decisional material and the pro-

liferating welter of statutes and administrative regulations. The difficul-

ties posed by a rigid adherence to the customary form of the case system

became apparent. At the same time, the Law Faculty were convinced

of the need for more intensive study of certain limited areas of the

law.

E. Blythe Stason succeeded Henry M. Bates as Dean in the summer

of 1939. The faculty immediately began to reconsider the scope of the

curriculum and the use of various teaching techniques as a modifica-

tion of the case method. On January 26, 1940, the Curriculum Com-

mittee presented a report dealing with "the problems of seminars."

While some seminars had been offered as early as 1925-1926, relatively

little attention had been paid to this type of teaching device. This report

should be considered as the first concrete step taken toward the develop-
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ment of a seminar program which, though interrupted by World War II

and the post-war period of readjustment, offered a total of forty

seminars and special courses in 1958-1959, a marked rise from the

ten offered in 1940-1941 and the three in 1949-1950. The 1940 report

stated in part:

It should be stated at the outset that the committee is not

prepared to define with precision what constitutes a seminar

as distinguished from the so-called regular course, nor does it

regard as desirable its attempting to do so. The committee has

thought of the seminar as a medium of instruction which

would normally possess the following attributes:

(i) Instruction would be carried on in small groups.

(2) Emphasis would be placed upon the study of specific

problems, rather than upon the development of broad outlines.

(3) Emphasis would be placed upon the doing of individual

work, which should normally result in written reports or

theses.
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I. General Recommendations

The committee recommends that a program of seminars be

offered, and herewith transmits a list of seminars for such

offering . . . .

The committee believes that the following useful purposes

will be served by such a program:

(I) It will provide some regular and more or less for-

malized work for graduate students outside their special fields

of interest.

(2) It will provide intensive work in selected fields of the

law for students who may wish to specialize.

(3) It will provide a means of exploring new methods of

teaching and of developing new materials and new types of

materials for teaching purposes, including non-legal materials

relevant to legal problems.

(4) It will stimulate individual work by students of a kind

that demands not only analysis but also synthesis and writing.88

It was not only through an increased emphasis on a seminar-type in-

structional device that the Law Faculty moved to modify the traditional

conception of the case system. More attention began to be paid to the

development in the student of certain technical skills.

Although for decades Michigan had been known as a "practical law
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school," this reputation had been based in large part on the courses in

practice and procedure. Conveyancing, required of all students between

1898-1899 and 1913-1914, had been incorporated into Property III for

1914-1915 and 1915-1916, and after the latter year had not been

offered.8' Supporters of the case system had considered that legal

draftsmanship and conveyancing were skills which the well-trained

lawyer could acquire easily while in practice and which did not need to

be taught in law schools.

An indication of some reversal of this policy appeared as early as in

1930-1931, When Laylin K. James had included in his course in Corpo-

rate Organization a "special study of the legal documents involved." 88

In 1940-1941, Marvin Niehuss offered a seminar in Conveyancing, in

which "each student [was] required to draft the papers necessary to

the completion of numerous types of real estate transactions," 89 while

in the seminar Estates and Taxation offered by Lewis M. Simes and

s8 Faculty Minutes, 1930-I940, pp. 556-a-556-b.

87 See Part II, VI:8.

88 Announcement, 1930-1931 p. 25.

89 Announcement, 1940-1941, p. 29.
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Paul G. Kauper ". . . drafting of wills and trust agreements [was] re-

quired. ... ." 0 There was still, however, no course offerings specifically

designed to train students in legal writing at the undergraduate level,

which the thesis requirement in effect until 1910-191II had provided

at least in theory, for the case clubs, discussed in Chapter VII, and the

Law Review, discussed in Chapter XI, lay outside the scope of the

formal curriculum.

While the reinstitution of training in technical skills was important,

no essentially new technique was involved. But the requirement con-

tained in the course description of Taxation, offered in 1940-1941 by

Paul G. Kauper, was a significant departure from legal instructional

devices heretofore employed. Students enrolled in this course ".

were required to prepare and submit documented solutions to assigned

problems." 91 This was an early example of the problem method of

instruction which was to become of increasing importance in the post-

World War II period.

World War II and the post-war pressure of heavy student enrollment

delayed extensive adoption of these teaching techniques, but they were

neither forgotten nor abandoned. The post-war years showed increased

emphasis on training in technical skills. Drafting and Estate Planning

was offered in 1948-1949. In 1952-1953, a course in Drafting of Legal

Documents was instituted, followed by Legal Writing in 1953-1954.
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Conveyancing continued to be offered throughout the 1950's. Students

were urged to enroll in at least one seminar to gain experience both in

research techniques and legal writing, and as noted elsewhere the number

and scope of seminar offerings was markedly broadened. Dean Stason

in his 1953-1954 report to the President stated:

For nearly three generations, and until quite recently, legal

education has been predominantly "case" study. The judicial

opinion and decision which is thus used as the basis of class

discussion (ordinarily used in fairly large classes) is a power-

ful educational device, but more and more we are coming to

realize that legal education will be materially strengthened by

insistence upon supplementing the former practices with other

teaching methods. Among other useful devices is the seminar,

with its opportunity for independent library research and legal

writing. An increase in the number of available seminars, so

that each student may be enabled to enjoy the benefit of at least

one, or perhaps two, such educational experiences while en-

rolled in the Law School, is greatly to be desired. The seminar

90 Announcement, 1940-1941, p. 30.

91 Announcement, 1940-1941, p. 28.
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offers opportunities for independent library study and re-

search, for synthesis of legal ideas, for developing skill in legal

writing, and for interchange of views between students and

instructors-all virtually impossible in the ordinary Law

School classroom program. The strength of education at Ox-

ford, England, depends very largely upon the individual re-

search and writing and the intimate student-instructor contact

resulting from its tutorial system. We can achieve the same

benefits and even more from properly developed seminars.

In fact, we should be offering twenty-five seminars each year

instead of eight or ten, as at present. It is a time-consuming

form of education, however, and additional faculty will be re-

quired for the purpose.92

Concurrently with the introduction and broadening of these newer

techniques, the case system itself was being subjected to searching

scrutiny. The need for preparing students to deal with the increased

and increasing amounts of statutory materials was discussed by Dean

Stason in his 1948-1949 Report to the President:

Mention should be made of recent developments in teach-

ing and research in Legislation in the Law School, part of

which is in progress, but part is still in the planning stage.

Until recent years the common law of commerce and trade
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has been the principal grist of the law business, and, of course,

it being the duty of the law schools to train young men and

women to practice law, attention has very properly been con-

centrated on that field. But times are changing. The statute

book and the ever-increasing number of statutory enactments

and administrative regulations affecting business, governing

industrial and labor relationships, prescribing statutory stand-

ards to be followed in almost every walk of human activity,

levying taxes and duties, licensing business endeavors, all taken

together have materially changed the character of much of the

law practice in the United States. We have taken long strides

toward the substitution of law written by legislative organs for

law developed by judicial decisions. The lawyer of today must

know his statute book, and he must know how to use it. More-

over, statute law differs from judge-made law, not only in

regard to the source from which it is derived, but more im-

portantly in the manner of handling it to solve day-to-day

problems. Different materials and different techniques are

resorted to. The lawyer must possess new and different equip-

ment carrying him far from conventional case methods."9

92 President's Report, 1953-I954, P. loT.

o" President's Report, 1948-1949 p. 96.
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Four years later, in 1953-1954, Dean Stason amplified his earlier

statements, in reporting to the President:

. . . I have long maintained that a law school which suc-

ceeds in teaching legislation effectively will make as great a

contribution to legal education as that of Professor Langdell at

Harvard, when in 1870 he designed the case method of law

study. Currently, statutes are to an ever-increasing extent in-

vading the domain of the common law and are becoming grist

for the lawyer's mill. The subject matter of legislation must

be taught not only in the specialized courses and seminars de-

signed for the purpose of imparting statutory and interpretive

techniques but also, and perhaps even more importantly, in

connection with the cognate case law courses. The task will

require careful preparation and revision of teaching materials

and a substantial amount of experimentation in methods.

Serious attention must, in the years to come, be given to the

means of teaching statute law in the Law School."4

The Law Faculty thus was faced with the problem of how to retain

the best aspects of the older case method while adapting it and supple-

menting it in the light of current conditions of the law and of society.

In an effort to accomplish this, the use of legal drafting, the use of

problems, the preparation of research papers were all expanded both in
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the regular courses and in seminars during the 1940's and the 1950's.

Concurrently, there was a widened inclusion of statutory and other non-

decisional legal materials. At the same period, the Law Faculty came to

the conclusion that certain aspects of the law could be taught effectively

without using the case system-thus vindicating the judgment of those

members of the Law Faculty who had believed there were advantages

to the several methods of instruction. An examination of the case-

books and teaching materials prepared by the Law Faculty during the

post-World War II years show a variety of approaches taken toward

the recognized objective of modifying and adapting the case method.

For example, the amount of text materials included in casebooks

began to increase, as Langdell's premise that only a few important legal

principles needed to be taught was swept away in the torrent of

twentieth-century decisional and statute law. In the preface to The Law

of Administrative Tribunals: A Collection of Judicial Decisions,

4 President's Report, 1953-1954, p. 102. Two years earlier the Legislative Research

Center had been established in the Law School as one means of dealing with the

increased amounts of statutory materials. See Chapter XI, infra.
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Statutes, Administrative Rules and Orders and Other Materials (1957),

Dean Stason and Professor Frank Cooper stated:

. . . there have been included the leading cases of the last

decade and also frequent references to the report of the

Hoover Commission Task Force.

This has necessitated condensation of some of the material

in the earlier editions . . . . Much of the condensation has

been accomplished by the use of textual notes to provide back-

ground material. Such notes have also been used . . . to pro-

vide a basis for class discussion of problems thought worthy of

group argument . . . .9

Another illustration of the use of text material for teaching purposes

appeared in Professor Charles Joiner's Trials and Appeals: Cases, Text,

Statutes, Rules, and Forms (1957). The preface explained:

. . . Much information is needed by the would-be lawyer.

This could be obtained through the hard knocks of personal

experience, or through the use of the recorded experience of

others. I have attempted in text form, either written specifi-

cally for the purpose, or quoted from other materials, to give

this information ... .9

Concurrently with the incorporation of text materials into casebooks,

more attention was paid to statutes and court rules. Dean Stason had

Generated for guest (University of Michigan) on 2015-06-16 15:35 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

consistently urged that statutory materials be incorporated into the

course of instruction, and an inspection of the casebooks produced dur-

ing the latter part of the 1950's shows that his urgings were heeded.97

Moreover, it became apparent that while certain areas of the law are

based primarily on judge-made law, others are not. Illustrative of the

latter type are International Law and Taxation. Professor William W.

Bishop's casebook, International Law: Cases and Materials (1953),

utilized cases but supplemented them by non-decisional legal materials

such as treaties, agreements, and statutes and by non-legal sources such

as reports of investigating committees, treatises, and scholarly articles.

05 Stason and Cooper, The Law of Administrative Tribunals: A Collection of Judi-

cial Decisions, Statutes, Administrative Rules and Orders and Other Materials (1957),

p. ix.

96 Joiner, Trails and Appeals: Cases, Text, Statutes, Rules and Forms (1957),

p. vii.

97 For an illustration of this incorporation of statutory materials, see Dawson and

Harvey, Cases on Contracts and Contract Remedies (1959). A part of the Preface

appears in Chapter V, supra. Harvey and Dawson included substantial extracts from

relevant statutes in the body of the casebook while the Appendix contained extracts

from the Statute of Frauds and a series of problems based upon its provisions.
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The casebook prepared by Professor Paul G. Kauper and L. Hart

Wright, Cases and Materials on Federal Income Taxation, differed in a

number of respects from other casebooks in the area. The rationale

underlying the selection of materials was explained in the Preface:

There are two basic differences between these materials and

other volumes which cover the same general subject matter.

Both of these differences arose out of the Editors' belief that

the students' own preparation for class should be devoted in

fairly large part to a careful, painstaking analysis of the

statute [i.e., the Internal Revenue Code] itself. Of course,

many court decisions have been included. And there are a

few administrative rulings aside from the regulations which

are in his students tax service. But the statute itself receives

more than the usual emphasis, recognition of the fact that it is,

after all, the basic datum of study in federal income tax

affairs. This emphasis also serves to afford an opportunity

to treat this course as a laboratory complementing the gen-

eral course in legislation.

To this end, the Editors have included much by way of

pre-enactment material-i.e., aids to the interpretative process.

By and large, this material is in the form of extracts from

official reports and hearings, all directed toward the exposition
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of the considerations and philosophy which led either the

Senate Finance Committee or the Committee on Ways and

Means to propose a given statutory formula. On the other

hand, no attempt has been made to include that part of a

committee's report which is devoted to an explanation of the

technical details of a proposal. It has seemed to the Editors

that this application of the statutory language to concrete

situations is properly the work of the student, for only out

of such exercises will he acquire skill in dealing with statutory

materials.

The text of the statute is not included in this volume but

is found in the students tax service.

To aid the student further in determining the sweep and

the limitations of a given provision, to apply its philosophy,

and to force him to look for and interpret the pivotal words

in a given section, a small complementary section entitled

"Assignment and Study Guides" has been included.

This latter section includes a great many carefully thought

out and properly arranged hypothetical situations, the solu-

tion of which before class will have acquainted the student

with the more important niceties as well as the general theory

of a given provision.

In short then, it is the aim of these materials to bring a
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fairly well informed and sophisticated student into the class-

room.98

The use of problems as a teaching technique, first employed in 1940-

1941, and mentioned in the extract quoted above, received steadily in-

creasing attention during the 1950's. While problems had been used as

the basis for examihation questions since the 1920's," the extension

of their use to the classroom was noted in the preface to Statson and

Cooper's Administrative Tribunals, quoted above. In the preface to

Cases and Materials on the Law of Fiduciary Administration (2d ed.,

1956) prepared by Professor Lewis Simes and William Fratcher of the

University of Missouri Law School, it was noted ". . . the materials

have been definitely shortened. This has been accomplished by condens-

ing materials on probate procedure and by a frequent use of problems

instead of reports of decided cases." 100 Even in the case-dominated area

of Contracts, problems were utilized in the casebook published in 1959

by Professor William B. Harvey and John Dawson of the Harvard

Law School."'0 A number of courses and seminars offered during 1958-

1959 utilized problems as a major instructional device, including Plead-

ing and Joinder, the second-year procedural course, Problems and Re-

search I, which, like Pleading and Joinder, was required of all second-

year students, William

Wirt Blume's seminar in American Legal

History, Allan F. Smith's seminar in Conveyancing, Frank Cooper's

Generated for guest (University of Michigan) on 2015-06-16 15:35 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

Legal Writing, William J. Pierce's Legislative Problems, as well as the

several courses and seminars in Taxation. Seminars and some smaller

classes which did not rely heavily on problems, tended to require prepara-

tion of a substantial research project.'02

9SKauper and Wright, Cases and Materials on Federal Income Taxation (1955),

Preface.

19 See Part II, VI: 9. For an earlier type of examination, see Part II, VI: 6.

100 Simes and Fratcher, Cases and Materials on the Law of Fiduciary Administra-

tion (2d ed., 1956), p. iii.

101 See note 92a, supra.

102 Illustratively, Paul Kauper's seminar in Comparative Constitutional Law; the

Atomic Energy Law Seminar offered by Stason, Estep, Pierce, and Stein; William

Bishop's seminar in International Law; and William B. Harvey's course and seminar

in Legal Philosophy, all required completion of a substantial research paper.

In the undergraduate course in Legal Philosophy, students selected the following

topics and submitted papers thereon during the first semester, 1958-1959:

The Philosophical Basis of Secularism in American Public Schools.

The Patent Law Image of Roscoe Pound's Jurisprudence of Interests.

An Examination and Critical Analysis of Discriminatory Practices Toward Non-

,White Minorities in the Urban Renewal Program.
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Another development during the 1950's was a greater use of non-

legal materials. Dean Bates had recognized the contribution they were

able to make to legal instruction, and the foreword to Alfred F. Conard's

casebook on business organizations described one aspect of their use:

This book departs from tradition also in directing the stu-

dent's attention not only to the record of judicial decisions,

but also to what has been said off the bench about these same

subjects. Even so illuminating an opinion as Cardozo's in

Crowley v. Lewis tells us less about his evaluation of the seal

than a commentary about this and other cases in his essays on

the judicial process. Justice Holmes' laconic phrases in

Dempsey v. Chambers tell us much less about his appraisal of

vicarious liability than is disclosed by Professor Holmes' lec-

tures at Harvard a few years earlier. Such passages as these,

as well as many from non-judicial writers, I have raised from

the accustomed footnote citation to extensive quotation in

full-sized type. I think they merit classroom dissection no less

than disquisitions from the bench.'03

The materials used in two seminars offered in the spring semester

of 1958-1959 were further illustrations of the extent to which non-legal

materials had been incorporated into the law curriculum. Spencer

Kimball's Law and Society listed the following:
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Handlin, Race and Nationality in American Life

Allport, The Nature of Prejudice

Handlin, The Uprooted

Rose, The Negro in America

William B. Harvey's seminar in Legal Philosophy utilized a wide

variety of materials, including extracts from St. Thomas Aquinas,

An Analysis and Critique of Legalized Eugenic Sterilization.

Are Constitutional Due Process Guarantees Needed in Juvenile Court Proceedings?

Judge Learned Hand and the Function of Judicial Review of Legislation.

An Analysis and Evaluation of Certain Views on the Nature of Legal Reasoning.

Plato, Aristotle, and Modern Legal Methods.

The Relation of Law and Morals in the Writings of Justice Holmes.

A Comparison of Some Attitudes Toward Revolution with Particular Attention

to Rousseau and the Recent Decisions of the Supreme Court of the United States.

Compulsory Union Membership: Safeguard or. Infringement of the Right to

Work.

The Right to Work Laws in Historical and Philosophical Perspective.

Some Basic Problems of Punishment.

A Comparison of the Political Philosophies of Thomas Hobbes and Alexander

Hamilton.

Stare decisis in Constitutional Law.

103 Conard, Cases and Materials on the Law of Business Organization: Agency-

Employment-Partnership-Joint Enterprises and Ventures (2d ed. 1957), p. xii.
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Locke's Second Treatise on Government, Hobbes' Leviathan, Bentham's

The Theory of Legislation, Mill's On Liberty and Utilitarianism,

Ehrlich's Fundamental Principles of the Sociology of Law, and Duguit's

Law in the Modern State.104

For a number of years the Law Faculty had been expressing grave

concern over the limited number of students receiving adequate training

in technical skills and research techniques, in spite of the broadened

course offerings which made such training available to the students.

Dean Stason had remarked on this need in his 1953-1954 Report to the

President:

. . . Legal education had proved itself to be very effective.

Law graduates are well trained and quite capable in handling

legal principles. When they go forth to the bar, however, they

come into contact almost for the first time with the necessity of

acquiring skill in assembling, sifting, analyzing, and utilizing

the facts relevant to legal situations. In the law schools little

is done with respect to this phase of the lawyer's task. Facts

involve field study dealing with human situations as they are

found in active life. Such studies are expensive and time-

consuming. We do not possess the legal equivalent of the

medical clinic. "Legal aid" measures, such as those used by

some schools, especially in the large population centers, do not
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really fill the need. I hope to see the University of Michigan

Law School in due course enter this field in such a way that

every law graduate will have at least one solid experience in

marshaling facts pertinent to a legal controversy. Some

considerable ingenuity will be required to devise appropriate

ways and means, but the task will become a part of first-class

legal education of the future.'a"

The Law Faculty concluded after careful consideration that some

device, comparable in efficiency to the training in practice and procedure,

was desirable and in response to this, Problems and Research I and II

were offered for the first time in 1957-1958.

The Report of the Planning Committee which drafted the main out-

lines of the program stated:

.. [The] proposed course should be designed to ac-

complish several objectives: Facilitation of the student's in-

troduction into the processes and techniques of law study; en-

hancement of student interest and perspective with respect to

104 William B. Harvey's seminar in Legal Philosophy, spring semester, 1958-1959,

was organized around an extensive report by a student submitted at each class meeting.

For assigned readings see Part II, VI: 12.

105 President's Report, I953-1954, p. 102.
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legal problems; development of skills in legal analysis, writ-

ing and research. It was the conclusion of the Committee . . .

that the proposed course would help to inculcate in the student

an interest and enthusiasm which would at least in part allevi-

ate some of the problems of the second and third years.'"0

The two courses, offered in the fall and spring semesters and required

of all second-year students, were under the general supervision of

Professor Jack Richard Pearce. Four recent graduates of the Law

School were appointed Instructors in Law and given the responsibility

for the actual conduct of the courses. The second-year students were

divided into groups of fourteen or fifteen students, each meeting one

hour a week. In the mimeographed material distributed to the students,

the content of Problems and Research I was described as follows:

A series of five problems is presently planned, as listed in the

attached schedule. Each problem will run from two to four

weeks in length. The problems will be worked out by the stu-

dents individually outside of class, and the weekly group ses-

sions will be used for elicitation of the facts and assignments

of the problems and discussions and critiques of the work

completed by the students.

The following factors have guided the preparation of the

problems.
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I. Application of principles of law studied in other

courses . . . .

By having these principles of law applied by the students in

a hypothetical situation and setting comparable to that in

which the legal problem arises in practice, it is believed that the

principles of law may become more meaningful to the students.

For example, the fifth problem requires the students to sift

and evaluate a complex file of correspondence and memoranda

of the client's with respect to principles of "offer and ac-

ceptances" in contract law ..

2. Legal Writing. A variety of legal writing will be done

by the students and individually checked by the Instructors.

Present plans include the drafting of provisions of a will and

of a statute and the writing of an office memorandum and a

letter to a client (evaluating title to realty) . ...

3. Elicitation and marshalling of facts. In the problems

emphasis has been placed on requiring the students to find and

marshall the relevant facts from their original sources . .

The technique of having the students start "from scratch"

and formulate the questions necessary to secure all relevant

106 Report Number Five of the Planning Committee: Law Associates Program,

March 20, 1957. Faculty Minutes, 1955- p. 352.
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facts requires an intelligent appreciation by them of the pos-

sible legal problems involved and.should reinforce their under-

standing of the particular area of law involved . . . .

4. Legal research. Original research by the students this

fall semester will be very small. . . . However, limited stat-

utory research is planned ... .10

Problems and Research II consisted of a single piece of extensive

legal research by each student on a faculty devised, problem. Each prob-

lem was set in a specific jurisdiction, and many "cut across" various

legal fields-requiring the type of analysis encountered in the practice

of law.

In the 1957-1958 report to the President, Dean Stason described the

program as follows:

In the fall of 1957 the Law School initiated a new program

requiring all second-year students to do individual work in

legal research and writing and in the development of related

legal skills. The program was placed under the immediate

direction of four instructors in law employed full time for the.

purpose. They were supervised by Professor Jack R. Pearce

who had the assistance of a faculty advisory committee.

The principal aim of the program was to train students to

apply legal principles studied in their regular courses to legal
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problems presented in hypothetical fact situations. During the

first semester the students, in groups of 15 to 20, met weekly

with the instructors for the purpose of discussing such prob-

lems as the drafting of wills, contracts, and forms of business

organization, the examination of titles and handling of land

transactions, statutory research and interpretation, and the

elicitation and analysis of facts. Small groups made possible a

large measure of individual participation together with criti-

cism and evaluation of individual work. It was expected that

the program would lend additional meaning to the regular

classroom studies and this proved to be the case. Furthermore,

it served to provide the students with more direct and personal

familiarity with the law library and the research tools of the

legal profession.

During the second semester each student was required to en-

gage in individual research in the preparation of a memoran-

dum on some reasonably difficult legal proposition. Instructors

met with the students individually during the progress of this

work. In effect this phase of the program gave to all mem-

bers of the second-year class the kind of opportunity that had

hitherto been made available only to editors of the Law

Review.

107 Problems and Research I, September 30, 1957, pp. 1-2.
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. . . The program was well received by the students and the

educational worth of the task was fully demonstrated to the

satisfaction of the faculty.108 In 1958-1959, Problems and

Research I and II were graded in the same manner as other

courses, but there was no substantial change in the organiza-

tion of the program or of the methods employed. During both

1957-1958 and 1958-1959, the four Instructors also conducted

in the fall a non-credit course for first-year students, designed

to aid their orientation in the study of law. The students

were divided into groups of about eighteen each and met for

hour-long sessions, on six occasions in 1957-1958 and ten in

1958-1959.

Essentially, of course, every technique used in the Law School was

directed toward the same ultimate end, the end set out in the 1958 By

Laws of the Board of Regents:

The Law School shall be maintained for the purpose of pro-

viding instruction and conducting research in law and in the

science of jurisprudence, comparative jurisprudence, and legis-

lation, to the end that its graduates may become prudent

counselors, wise legislators, and useful leaders.'09

The great strength of the case method lay in the opportunity it gave:

S. . to master the fundamental processes of the "common
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law" method, i.e. the processes of analysis and of inductive,

deductive, and analogical reasoning so characteristic of the

common law and necessary to enable the lawyer to derive the

pertinent legal doctrines and apply them intelligently to human

situations .. .110

When the student, indoctrinated into the "common law" method, was

given an opportunity to apply that method in the solution of particular

problems, similar to those he would face in actual practice, a powerful

two-pronged instructional method had been evolved. It retained the

intellectual training but, in forcing the student to apply that training,

acted as a continuous stimulant to the student's interest, which had been

observed to falter, once the techniques of the case method itself had been

mastered.

That the case method was considered the fundamental instructional

method employed at the Law School in 1958-1959 was made clear in the

advice given law students in the Law Students' Handbook. After setting

108 The Law School, Annual Report for the President and the Board of Regents,

MS., pp. I-2.

109 By Laws, Board of Regents (1958), p. 60.

110 Law Students' Handbook, 1957-1958, p. 9.
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out the objectives of legal education, several pages are devoted to a dis-

cussion of "What is the law student expected to do?" "'

The official attitude of the Law Faculty regarding the several tech-

niques of instruction, in use in 1958-1959, was expressed in the An-

nouncement for that year, which stated:

Most of the instruction in the School is conducted by free

discussion of legal principles, as disclosed in reported cases,

statutes, and other legal materials; but as frequently as

possible, within limitation of time, excursions are made into

related nonlegal materials in order to observe more closely

the application of law to society. At the same time special

care is taken to develop in the students a knowledge of the

procedural side of the law, and to that end thorough instruc-

tion is offered in judicial administration, trial and appellate

practice, evidence, and administrative procedure. This instruc-

tion is supplemented by practical exercises in a fully equipped

practice court. It is further aided by the voluntary programs

of student-managed case clubs or moot courts. As a result

the student not only acquires a general working knowledge of

remedial forms and methods, but he also learns to co-ordinate

the principles of substantive and procedural law in a broadly

professional way.
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The case system of instruction is used in the Law School,

but it is generously supplemented by statutes and problems and

by opportunities for individual creative work in several of the

courses and on the editorial board of the Michigan Law Re-

view. In view of the national character of the School and the

fact that its graduates practice law throughout the nation,

emphasis on local law is minimized and general principles are

emphasized.1"

111 See Part II, VI: 1o.

112 Announcement, 1958-1959, p. 9.

