CHAPTER VIII

TIME OF DISCOVERY
DISCOVERY UsuALLY AvAILABLE ONLY AFTER PLEADING
As a general rule discovery is available to a party only
after he has filed his pleading. Nor is discovery before
pleading often necessary. A party usually knows enough
about his supposed cause of action to file a pleading.
The statements contained in the pleading are regarded as
an indication of the party 's bona fides in seeking dis
covery. 1 Then, too, the proper scope of the examination
is more easily ascertained after the pleadings have been
filed. While discovery is not necessary until after plead
ing in most cases, there are occasional cases in which
justice requires that a party have discovery before
pleading. Several states have provided for this situation
by specific statutes.
RIGHT OF PLAINTIFF TO DISCOVERY BEFORE PLEADING
Most of the states which have a written interrogatory
procedure have adopted the rule of chancery that dis
covery can be had by a party only after pleading. In
terrogatories must be attached to the pleading under the
practice in some states.8 In others the party is not re
quired to annex his interrogatories but may serve them
separately. Even so, it is usually provided that the
plaintiff may do so only after filing his petition.8 In Eng1 Campbell

v. Scott (1890) 14 P. R. 203.
is true in Indiana, Iowa, Ohio and Louisiana. The statutes are
set forth in the appendix at the back of this volume.
8 This is true in Connecticut, Washington, Florida and the United
States Equity Courts. The New Jersey provision is even stricter, allow
ing discovery only after issue joined.
a This
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land a plaintiff is rarely if ever allowed discovery before
statement of his claim, or defendant before statement of
his defense.' Bray aptly summarizes the English atti
tude when he says : ' ' From the earliest times the courts
have set their faces against allowing discovery for the
purpose of fishing out a case. ' ' 5 Within the last year
the question whether the plaintiff can ever have discovery
before he has delivered his statement of claim has been
presented to the King 's Bench Division of the High
Court of Justice in England. The court held that such
discovery would not be allowed except " in the most ex
ceptional circumstances. ' ' Scrutton, L. J., said : ' ' This
is a daring experiment but I am afraid I am too old to
yield to Mr. van den Berg 's entreaties. The appeal is
against an order made by the Master and Judge order
ing the production of documents before the statement of
claim in the action has been delivered. Neither Lawrence,
L. J., nor I has ever known of such an order being made.
I do not question for a moment that under the wide
words of Order XXXI., rr. 12 and 14, there is power to
make such an order, but equally I think that it should
not be made unless in the most exceptional .circumstances.
A plaintiff who issues a writ must be taken to know what
his case is. If he merely issues a writ on the chance of
making a case he is issuing what used to be called a ' fish
ing bill ' to try to find out whether he has a case or not.
That kind of proceeding is not to be encouraged. For a
plaintiff after issuing his writ but before delivering his
statement of claim to say, ' Show me the documents which
may be relevant, so that I may see whether I have a case
or not ', is a most undesirable proceeding. " 6
Several jurisdictions allow discovery by oral exam
ination before pleading. The procedure, however, is dif.

i British

Thompson-Houston Co. v. Duram (1915) 1 Ch. 823; Dis
Longbourne (18·75) 2 C. D. 704.
II Annual Practice ( 1929) 494.
6 Gale v. Denman Picture Houses, Ltd. (1930) 1 K. B. 588, 590.
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ferent from that which obtains if the discovery is sought
after pleading.
Wisconsin. If discovery is desired for the purpose of
enabling the party to plead, the notice must be accom
panied by an affidavit of the party, or his attorney or
agent, stating the general nature and object of the ac
tion ; that discovery is sought to enable him to plead ;
and the subjects upon which information is desired. The
examination is allowed as a matter of course unless be
forehand the judge further limits the subjects to which it
may extend. This places the burden on the adverse
party to raise the issue of the right to take the examina
tion. It is not necessary that the affidavit set out facts
sufficient to constitute a cause of action ; nor even is it
necessary that the affiant know that a cause of action
exists. It is sufficient if the plaintiff shows that he may
be entitled to recover against the defendant and that dis
covery is necessary to enable him to plead.7 The courts
have even gone so far as to hold that bad faith in seeking
an examination should not defeat the right thereto as
long as the affidavit sets out the grounds mentioned in the
statute, the view being that the statute itself affords
ample protection against unnecessary or improper exam
ination.' Nor does it necessarily defeat the plaintiff's
right that he already has facts sufficient to frame a com
plaint general in its terms.8 After service of the com
plaint the defendant 's right to an examination of his
opponent is the same as if the allegations of the com
plaint had already been put in issue. T...he notice should
be served at least five days beforehand. If the exam
ination is to be taken without the state three days' notice
7 American Food Products Co. v. American Milling Co. (i912) 151 Wis.
385, 138 N. W. 1123 ; Keckendorn v. Romadka (1909) 138 Wis. 416, 120
N. W. 257 ; Gratz v. Parker (19()7) 137 Wis: 104, 118 N. W. 637.
8 Ellinger v. Equitable Life Assurance Society (1909) 138 Wis. 390, 120
N. W. 235.
9 Schmidt v. Menasha W. W. Co. (1896) 92 Wis. 529, 66 N. W. 695.
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plus an additional day's notice for each three hundred
miles or fraction thereof after the first ten miles from
the place where the notice is served, must be allowed.10
The notice must comply with the• requirements of the stat
utes as to notices generally ; it must be in writing and be
served on all adverse parties or their attorneys. 11 As a
practical matter, it is usually not necessary for the court
to limit the examination. Nor is it often requested. The
records further indicate that in a large percentage of
cases no action is ever brought after the discovery is com�
pleted. Some of the court clerks have a file for miscella
neous papers in which they place depositions which have
not been followed up by any subsequent papers. The
number of such depositions which accumulate in a year
is rather remarkable.
New York. The earliest New York cases under the
Code of Civil Procedure in 1848 held that discovery could
be had only after issue joined but this construction was
later refuted. 111 The Civil Practice Act specifically pro
vides that the examination may be had before pleading. 18
The purpose of the provision is to allow an examination
for the purpose of framing a pleading and the showing
upon which the order allowing the examination is granted
must be in accordance with this purpose. 14 The pro
cedure is equally available to a defendant to aid him in
drawing his answer, although the Rules of Practice do
not specifically cover the case.1 5 Of the two possible
methods of initiating examinations for discovery in New
10 Wis. Stat. ( 1927) ch. 326, sec. 9.
11 Wis. Stat. (1927) ch. 269, sec. 32 ff;

First National Bank of Elk
horn v. Wood (1870) 26 Wis. 500.
lll Phoenix v. Dupuy (1878) 2 Abb. N. C. 146. See generally New
York Civiii Practice Notes (Cahill, 1927) p. 366.
18 N. Y. Civil Practice Act, sec. 295, Rules of Civil Practice, rule 122.
14 Newman v.' Potter (1922) 201 App. Div. 335, 194 N. Y. S. 207 ;
Welsh v. Cowles Shipyard (Jo. (1922) 200 App. Div. 724, 193 N. Y. S.
355.
15 Ainsworth v. Cooper Underwear Co. (1929) 227 App. Div. 837, 237
N. Y. S. 301.
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York only ·one, an application for a court order in the
first instance, can be used if discovery is sought before
issue joined. 18 The showing required on the application
for such order is that the discovery is material and
necessary for the purpose of framing a pleading.17 Un
der this general provision the test as outlined by the
decisions is that the party must show reasonable grounds
for belief that he has a meritorious cause of action ; 18
and must name the definite adverse parties. 19 A distinc
tion is drawn between facts constituting a good cause of
action and facts constituting a good complaint, a dis
tinction in line with which it has been held that an exam
ination of the defendant to frame a complaint can be
permitted only when the plaintiff states a good cause of
action in his affidavit, but is unable to state material and
necessary facts with sufficient definiteness or particu..:
larity to make a good pleading.80 Similarly a justifiable
purpose in seeking discovery may be to :find out the exact
legal character of the claim so that the proper form of
action may be ascertained.11 Again, a somewhat similar
theory, under the disguise of different terminology, is
that discovery before issue joined will be allowed when
the party applicant can give an approximate forecast of
what the issues may be.u
Since it is conceived to be the very essence of the pro
vision allowing an examination to enable a party to plead
that it can be allowed only when otherwise injustice
would result, an application for such an examination can
16 In re Titanium Alloy Mfg. Co. ( 1923) 198 N. Y. B. 503.
17 Rule 122.
18 Ashton v. Baker Mfg. Corp. (1923) 206 App. Div. 343, 201 N. Y. B.
259.
19 In re Titanium Alloy Mfg. Co. (1923) 198 N. Y. B. 503. Cf. Lauffer
v. Eastern Star Temple (1924) 210 App. Div. 619, 207. N. Y. B. 292,
where an examination for the purpose of identifying the defendant was
allowed.
liO Garbrinsky v. Meagher (1923) 198 N. Y. B. 833.
ll1 Teall v. Roeser (1923) 206 App. Div. 371, 201 N. Y. S. 280.
u Noble v. Copake Lake Pure Ice & Water Co. (1927) 129 Miac, 4451
222 N. Y. B. 367.
·

59

TIME OF DISCOVERY

·

be defeated by a showing that the party already has the
requisite knowledge, or could reasonably get it by fol
lowing up the knowledge which he"'has.88 Discovery may
be postponed until after the determination of some pre
'
liminary issue, if the court thinks it expedient.84 This
is especially the desirable practice in actions for account
ing, namely, to postpone the discovery until after the
right to an accounting has been decided.26
Carolinas and Dakotas. The statutes in North Caro
lina, South Carolina, North Dakota and South Dakota
provide that the examination may be had ' ' at any time
before trial. " Only in North Carolina has this provision
been definitely construed to allow discovery to enable a
party to plead. The applicant must show the necessity
and materiality of the discovery by appropriate affi
davits.86 The South Dakota Supreme Court has avoided
the question of the right to examine before pleading say
ing, " whether under this statute an adverse party may
be called for oral examination prior to issue joined is a ·
question with which we are not concerned at this time. ' ' 87
'

California, Indiana, Missouri, Ohio and Texas. The.c2
are two different expedients under deposition procedure
in some states by which it is possible for the plaintiff to
obtain discovery before pleading. First, the statutes re
garding depositions to perpetuate testimony, in contrast
with the statutes regarding depositions generally, allow
taking before commencement of the action.28 Such depo-

•

28 Tanebaum v. Lindheim (1900) 66 N. Y. S. 375 ; Thompson v. Haigh
(1909) 119 N. Y. S. 331. Likewise discovery is not proper where the
only information lacking is the exact amount of recovery to be de
manded. Flackee v. Peck (1925) 212 App. Div. 883, 208 N. Y. S. 860;
In re Groothaert (1922) 201 App. Div. 510, 194 N. Y. S. 577.
M Struckler v. Teitz (1923) 206 App. Div. 436, 201 N. Y. S. 394.
26 De Rapalie v. Gavin (1924) 209 App. Div. 883, 205 N. Y. S. 578.
ll6 Bailey :v; Matthews (1911) .156 N. C. 78, 72 S. E. 92 ; Smith v.
Wooding (1919) 177 N. C. 546, 94 S. E. 404 ; Fields v. Coleman and
Young (1912) 160 N. C. 11, 75 S. E. 1005; Chesson v. Washington County
Bank (1925) 190 N. C. 187, 129 S. E. 403.
ll'7 Niblo v. Ede (1917) 39 S. D. 338, 341, 164 N. W. 109, 111.
ll8 See Ind. Ann. Stat. (Burns, 1926) sec. 565; Mo. �ev. Stat. (1919)
sec. 5476. See 4 Sou. Cal. L. Rev. 190 as to the California situation.
·
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sitions can be taken only upon court order for cause
shown.19 Very little actual use of this procedure for dis
covery before pleading has been found, but it offers possi
bilities which a few lawyers have used. The second
device for obtaining what is in reality discovery before
pleading is to file a skeleton pleading, take depositions
and then amend. This expedient is used quite widely,
especially in Missouri, Ohio, California and Texas. The
Missouri courts have considered this practice at differ
ent times and have upheld it, saying that : ' ' The failure
_of the petition to state a cause of action will not deprive
a party to a suit of the right to obtain the deposition of
a witness. ' ' 80 ' ' The institution of the suit ' ' is regarded
·
as the ' 'guaranty of the plaintiff 's earnestness. ' ' 31
Similarly the California court has allowed the plaintiff
to take the defendant 's deposition for discovery after a
general demurrer has been sustained to the pleading and
before any amendment has been filed.32 While authority
: ; ' for obtaining discovery before pleading has not been
set forth by the courts 'in other states the practice actu
a
, , lly exists. It is a ·quite frequent thing for plaintiffs to
' ' s
., ' ,' erve notice to take depositions at the same time they
'
serve the summons in the action, take depositions, and
then file an amended complaint.
RIGHT OF DEFENDANT TO DISCOVERY BEFORE PLEADING

Some courts have taken the position that there should
be more liberal allowance of discovery before pleading
to defendants than to plaintiffs since the former may
more reasonably be resisting claims as to which they
19 This is not true in Texas ; while no court order is necessary the
procedure is more formal and complex than the ordinary deposition
procedure. Tex. Stat. (1928) art. 3842.
80 State ex rei. Methudy v. Killoren. (Mo. App. 1921) 229 S. W. 1097.
See also C. B. & Q. R. R. Co. v. Olin & Sons (1924) 218 Mo. App. 578,
266 s. w. 130.
31 Ex parte Munford (1874) 57 Mo. 603, 604.
811 Rossback v. Superior Court (1919) 43 Cal. App. 729, 185 Pac. 879.

TIME OF DISCOVERY

61

have no knowledge.88 Moreover, defendants are involun
tary participants to the controversy and less assurance
is needed of their bona fides. Accordingly, in some ju
risdictions either party may have discovery as soon as
the plaintiff has filed his pleading.84 There is also the
possibility of discovery before pleading for the defend
ant under deposition procedure. In Ohio, New Hamp
shire, Nebraska, Indiana, Texas and Missouri either
party can take depositions for discovery as soon as the
action is commenced.85 But in Kentucky the defendant
may not take depositions until after he has filed his
answer.88
88

Hovey v. Gilbert (1887) 12 P. R. 114.
Gen. Laws (1921) Ch. 231, sec. 61; Mich. Court Rules (1931)
rule 41, sec. 1.
Griggs' Quebec Code of Civil Procedure, sees. 286,
286 (a).
85 The statutes are set forth in the appendix at the back of this

84 Mass.

volume.

86 Ky.

Civ. Code (Carroll, 1927) sec. �557.

