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Price ContrROL — ProBLEMs oF THE OvVErR-aLL CEiLING —
Rent ConTrROL — RaTIONING — Three months after the passage of
the Emergency Price Control Act a partial and selective approach to
the problem of price control has been abandoned and a comprehensive
over-all ceiling has been put into effect.* The economic forces gener-
ated by total war have quickly proved too powerful for the limited
controls originally planned. As a result, a sweeping program of govern-
mental control over the economic life of the nation has been instituted,
with consequences too complex and far-reaching to be foreseen in any
detail.

The economic factors which compelled this resort to an over-all
ceiling are described in the statement of considerations, accompanying
the General Maximum Price Regulation of April 28, 1942. Since the
summer of 1941 a rapid shift has occurred in the fundamental balance
between consumer purchasing power and the available supply of goods
and services. Even as late as September, 1941, it was estimated that
the portion of the national income that was available to consumers for
the purchase of goods and services was at an annual rate of %8.2 bil-
lions of dollars, which almost exactly balanced the estimated goods
and services available.® The use of idle plant capacity and labor re-
sources made this balance possible in spite of the rapidly increasing
defense production program. However, the quick rise in the rate of
governmental expenditures, particularly since our entry into the war,
and the accompanying restriction in the supply of goods and services
available for civilian use have together produced the wide and increas-
ing “inflationary gap,” estimated at seventeen billion for 1942.> The
measures of control already instituted have prevented the general level
of wholesale prices from rising above the level of 1929 and the cost-
of-living index is still substantially below the level of 1929.* More
significant is the raze of increase in both wholesale and retail prices,
which had tapered off after a sharp rise in the fall of 1939 only to

* Under the authority of the Emergency Price Control Act, Pub. L. 421, 77th
Cong., 2d sess. (1942), 50 U. S. C. A. (Supp. 1942), appendix, § 901 et seq., the
General Maximum Price Regulations were promulgated April 28, 1942, 7 Fep. REc.
3153 (Apr. 30, 1942).

2 SenaTE HEarRINGs BEFORE THE COMMITTEE oN Banxine anp CURRENCY oN
H. R. 5990, 77th Cong., 1st sess. (1941), pp. 28-29 (hereinafter referred to as the
Senate Hearings).

3 Statement by the OPA in O. P. A. BuLLeETIN 1, “General Maximum Price
Regulations,” p. 20 (1942). Secretary of Commerce Jones in a recent statement placed
the figure at 30 billion. New York TimEes C3: 5 (July 9, 1942).

4 House HEeariNgs BEFORE THE CoMMITTEE oN Banking anp CURRENCY oN
H. R. 5479 (superseded by H. R. 5990), 77th Cong., 1st sess. (1941), p. 238
(hereinafter called House Hearings).
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resume their upward movement at a more rapid rate after April, 1941.°
A comparison with the record of the first world war suggests that in
the spring of 1942 there was in prospect a broad upward sweep of the
whole price level, of the type which produced a rise of 66 points (from
a base of 1913 as 100) in the index of wholesale prices in a single year,
from July 1916 to July 1917.° Though it is too soon after the General
Maximum Price Regulation to make accurate predictions of success in
controlling a similar rise today, a recent report of the Price Adminis-
trator may indicate some temporary success.’

The choice between selective and over-all methods of price control
was extensively debated in Congress during consideration of the
Emergency Price Control Act. At that time administration spokesmen
repeatedly urged a selective method, on the ground of the administra-
tive difficulties involved in a more comprehensive program and also on
the ground that the immediate and urgent problem was control of criti-
cal commodities in which shortages had appeared. The present act,
however, was intentionally framed so that a broader program could be
adopted if necessary.® Though the procedure set up in the act evidently
contemplates more limited objectives, there are enough elements of
flexibility so that this major shift in policy will be possible without
undue strain. ' ‘

The present comment will not be concerned with the policies of a
fiscal and monetary character that are clearly essential if there is to be
effective restriction of consumer purchasing power. The problems of
civilian rationing, however, are closely connected with the problems of
price control® and a brief account will be given of the legislative pro-
visions and administrative procedure in the rationing field. Likewise,
rent control presents sufficiently distinct problems to warrant separate
treatment from that of the general price ceiling.

I

Tug Over-aLrL CeiLing o COMMODITIES AND SERVICES

An understanding of the problems, both legal and economic, arising
from over-all price control is dependent upon an understanding of the

51d. 240-246.

8 War InpusTrizs Boarp, Price BurreTin No. 3, pp. 426-427 (1920) (Garrett,
Government Control Over Prices).

7 Cuicaco TriBuNE I:1 (June 21, 1942). Henderson reported that living costs
had gone down 1/10 of 1% between May 15 and June 2, 1942, after a rise of 17.5%
since the war broke out in Europe.

8 House HEariNgs 102.

9 Wallace and Coombs, “Economic Considerations in Establishing Maximum Prices
in Wartime,” 9 Law & ConteEM. ProB. 89 at 91 (1942), in an excellent discussion of
the economics of price control, state, “Similarly, price control and rationing of con-
sumer goods must be coordinated to achieve equitable distribution and a high level of
morale.”
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fundamental provisions of the Emergency Price Control Act and also
the General Maximum Price Regulation of April 28, 1942. Therefore,
before the specific problems are dlscussed the essential provisions of
the act and the regulation are set out.*

A. The Emergency Price Control Act

Section 1 (2) of the act sets out the reasons for its enactment in
some detail, stating that the act was passed to “stabilize prices and to
prevent speculative, unwarranted, and abnormal increases in prices and
rents”; “to eliminate and prevent profiteering, hoarding,” and such
“disruptive practices resulting from abnormal market conditions or
scarcities caused by or contributing to the national emergency”; to
assure full value for defense expenditures; to protect persons with
“relatively fixed and limited incomes”; to prevent hardships “which
would result from abnormal increases in prices”; and to “stabilize
agricultural prices.”

The Price Administrator is authorized to establish such maximum
prices “as in his judgment will be generally fair and equitable, and
will effectuate the purposes of this Act.”** He is to consider so far as
practicable the prices prevailing between October 1 and October 13,
1941, but other relevant factors such as “speculative fluctuations, gen-
eral increases or decreases in costs of production, distribution, and trans-
portation” and general changes in “profits” for the year ending October
I, 1941, can be considered. Each regulation must be accompanied by
a “statement of the considerations” involved in the issuance of the
regulation. The administrator is, so far as practicable, to consult with
members of the industry before establishing the maximum price, and
provision for industry advisory committees is made. The administrator
has the power to issue 31xty—day temporary regulations without regard
to the foregoing provisions, but the price ceiling must be the price pre-
vailing within five days of the issuance thereof.** The administrator
may establish classifications when he thinks they are necessary to carry
out the purpose of the act and may set prices below those prevailing at
the time of the issuance of the regulation.*®* He also has the power to
regulate or prohibit “speculative or manipulative practices.”** Except
for certain “strategic” materials and agricultural products, the admin-
istrator may buy or sell commodities to boost production.*® The adminis-

10 The Emergency Price Control Act will hereafter be referred to as “the Act”
or “the EPCA.”

11 Sec. 2 (a).
2 The provisions concerning rent control are set out, infra, p. 129 ff.
1% Sec. 2. (c).
* Sec. 2 (d).
15 8ec. 2 (e).
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trator cannot sell agricultural commodities for less than the limitations
set by section 3 (a) and he cannot “compel changes in business prac-
tices,” etc., except to prevent evasion of the act.*®

The act makes special provision for the price that can be established
for agricutural commodities. No maximum can be set below the highest
of (1) 110% of parity as established by the Secretary of Agriculture,
(2) the market price as of October 1, 1941, (3) the market price as of
December I5, 1941, or (4) the average price for the period of July

1919, to June 30, 1929." Maximum prices for commodities proc-
essed from agricultural products must be such that they do not depress
the agricultural commodity price below the highest of the four stand-
ards.*® All price regulations governing agricultural commodities must
be approved by the Secretary of Agriculture.”

Section 4 (a) makes it unlawful to buy or sell, deliver or receive
any commodity or service above the maximum prices, regardless of
existing contracts, but no person is required to sell a commodity.*

After setting up the Office of Price Administration and providing
for an administrator, the act provides that the President can transfer
the power as to any commodity to other agencies and can give to the
OPA rationing powers posessed by other agencies. The administrator
is empowered to make investigations to carry out the act. He has the
power to subpoena persons to appear, testify and produce documents,
etc. District courts can order obedience to such subpoenas and punish
for contempt for failing to obey such orders.”

The most novel provisions of the act are those providing for pro-
testing regulations and obtaining review of the administrator’s rulings.
The method of obtaining relief is based on the idea of exhaustion of the
administrative remedy with very limited judicial review. The specific
details are set out below under the discussion of the requirements of the
due process clause.”

The administrator has at his disposal for enforcement of the act
civil injunction (which can be granted by any federal, state or territorial
court), criminal penalties, treble damage suits by private citizens, and,
most important of all since the promulgation of the General Maximum
Price Regulation, licensing. A license may be required of all persons sell-
ing regulated commodities, but the administrator cannot refuse a license
in the first instance. Licenses can contain no provision which could not

18 Sec. 2 (f), (g). This was primarily aimed at the protection of advertising. Gins-
burg, “The Emergency Price Control Act of 1942: Basic Authority and Sanctions,”
9 Law & ConTeM. Pros. 22 at 35, note 48 (1942). .

17 Sec. 3(a). 29 Sec. 3 (e).

18 Sec. 3(c). 20 Sec. 4(d).

21 The powers described in this paragraph are found in §§ 201 and 202.

22 Infra, p. 123 fl.
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be prescribed by regulation under other sections of the act, and a license
may be revoked only through a judicial proceeding,” brought by the
administrator after a second violation, following a first violation which
has been the subject of a warning notice.* Under the exclusive juris-
diction provision of section 204(d), the validity of the regulation in-
volved in the license suit may not be questioned in that suit.*

B. The General Maximum Price Regulation of April 28, 1942

The regulation provides that no person can sell or deliver, buy or
receive, any commodity or service®* at a price higher than the highest
price charged by the seller during March, 1942, for the same com-
modity or service, or if the seller made no sales during March, his
charge for “the similar commodity or service most nearly like it.”*
If the seller made no sales within the above definition, the highest price
charged during March by the “most closely competitive seller of the
same class” is the standard. “Highest price” is defined as the highest
price charged for a commodity actually delivered or service supplied
during the month, or, if none were delivered or supplied, the highest
offering price during March. A special provision is made for fixing the
prices to be charged for those commodities which cannot be priced under
the above standards.

To prevent indirect price increases, the regulation provides that the
seller may not change his “customary allowances, discounts or other
price differentials” unless it results in a lower price, nor may the seller
require or permit the purchaser to pay a larger proportion of the trans-
portation costs than was done in March. This power is expressly given
by section 2(d) of the act. To prevent another indirect form of evasion,
the regulation stipulates that, if a business or assets of any business are
sold or transferred and the transferee carries on the business, the maxi-
mum prices of the transferee shall be the ones the transferor would
have had if the business had not been transferred. For the same reason,
federal and state taxes in effect before March are or are not to be
included in the maximum price depending on the practice in March;
future taxes are to be collected separately.

Section 9 lists the commodities exempted from the regulation, in-

28 The federal district courts can only be used if the person does business in more
than one state or if the gross receipts are $100,000 annually, Sec. 205 (f) (2).

¢ These provisions are contained in § 2035.

%% Ginsburg, “The Emergency Ptice Control Act of 1942: Basic Authority and
Sanctions,” ¢ Law & ConTEM. Pros. 22 at 55 (1942).

26 The provisions as to rent control are set out, infra, p. 129 ff. By definition of the
OPA and § 302 (c) of the act, wages are not included in “services.”

27 Price Regulation, § 2. The definitions for such phrases as these are found in §
20, General Maximum Price Regulation.
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cluding agricultural commodities,” and books, magazines, motion pic-
tures, newspapers, etc.””> The excepted services include personal services
not rendered in connection with a commodity, professional services,
public utility services, and services of employees to employers.

To facilitate enforcement of the regulations, certain records are
required. Maximum prices for “cost-of-living commodities” must be
posted after May 18, 1942, and filed with the Rationing Board for each
community. A list of such commodities is printed as an appendix to the
regulation. Likewise, sales slips may be requested even though the
seller did not follow that practice before the regulation.

Under the licensing power given by section 205 (f) (1), the regu-
lation provides for the registration of all persons subject to the regula-
tion, and specifically grants a license for selling at retail. The regula-
tion does not apply to any sale for which another maximum price is in
effect. The provisions as to services did not take effect until July 1,
1942.* The immediate purpose of the regulation is stated to be “to
guarantee to the American people that their living costs will remain
stable.” ** The reason for adopting the universal price ceiling is stated
as follows:

... The pressure toward higher prices is now not merely on
shortage commodities, but on all commodities. The same reason
which called for selective controls—the need for avoiding price
increases beyond those reasonably required to increase production
—now calls for the universal control over all commodities.” *

The reasons for adopting March as the base period are set out, as
required by section 2 (a) of the act.

In the statement of considerations appended to the regulation, it is
interesting to note that the administrator hopes to affect wages in-
directly, though he cannot do’so directly.

«, . . With price stability, wage stabilization, an important step
toward stabilization of the aggregate volume of purchasing power,
becomes a practical goal of public policy.”*

28 As provided by the § 3 of the act.

29 As provided by § 205 (f) (1).

30 The text of the regulation for retail services is set out in 10 U. S. Law WEEK
2894 (1942). ' :

81 Services to industrial and commercial users is still covered by the General
Maximum Price Regulation. Sec. 202 (a) requires that a statement accompany each
regulation made.

32 0.P. A. BuLw. 1, p. 23.

831d. 19.
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used in some cases of violation. The inadequacy of such measures
in a large-scale program forced Congress to arm the administrator with
severe penal sanctions.*”® These sanctions are confined, however, to
intentional acts and do not cover careless violations. Likewise such
sanctions are often too severe for minor violations. To assure an ade-
quate and efficient enforcement of rationing orders, it would seem de-
sirable that some provision be made for minor fines and confiscatory
orders, since such cases will undoubtedly constitute the large majority
of violations.

The criminal sanctions of the Second War Powers Act, however,
do not preclude the use of sections 35 (A) and 37. These sections will
continue to be used because of the procedural advantages which they
offer.

1. Section 35 (4)

Section 35 (A) imposes a very severe fine or imprisonment for
making false statements in any matter “within the jurisdiction of any
department or agency of the United States.”*** This would clearly
apply to persons who falsify reports or otherwise conceal material facts
with respect to their rationing activities. In at least two cases*** con-
victions have been secured under this section of the code.

The advantage of using section 35 (A) is that it is directed against
the falsification itself, and therefore anyone making a false statement
in connection with a statute or regulation is precluded from questioning
the validity of that statute or regulation.’®® Furthermore, the statement
need not be made to an officer or agent of the government,®* nor need
it be made under oath®* or cause the government pecuniary loss.**®

150 The Second War Powers Act, § 301, amending § 2 (a) of the National
Defense Act, adds as subdivision (5): “any person who wilfully performs any act pro-
hibited, or wilfully fails to perform any act required by, any provision of this subsection
(2), or any rule, regulation or order thereunder, whether heretofore or hereafter issued,
shall be guilty of a misdemeanor. . ..”

151 18 . S. C. (1940), § 8o.

152 United States v. Hart, (D. C. Ind. 1942) discussed in C. C. H. War Law
ServicE, “Priorities,” 1 39,145 (1942); United States v. Tanley, (D C. Minn.
1942) discussed in 10 U. S. Law Wezk 2867 (1942).

152 United States v. Kapp, 302 U. S. 214, 58 8. Ct. 182 (1937). In dlscussmg this
question, Hughes, C. J., said “It might just as well be said that one could embezzle
moneys in the United States Treasury with impunity if it turns out that they were
solicited in the course of invalid transactions.,” 302z U, S. at 217.

154 United States v. Mellon, (C. C. A. 3d, 1937) 96 F. (2d) 462, cert. den.
Mellon v. United States, 304 U. S. 586, 58 S. Ct. 1061 (1937).

188 United States v. Dumas, (D. C, N. Y. 1923) 288 F. 247.

156 United States v. Gilliland, 312 U. S. 86, 61 S. Ct. 518 (1941); United
States v. Goldsmith, (C. C. A. 7th, 1940) 108 F. (2d) 916, cert. den. Goldsmith
v. United States, 309 U. S. 678, 60 8. Ct. 715 (1940). It has also been held that the
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The burden, of course, is on the government to prove the fraudulent
intent.*® On the other hand, the restricted applicability of section 35
(A) is a disadvantage. It applies only when a false report is given and
cannot be used to prevent violations in defiance of regulations.

2. Section 37

The passage of the War Powers Act has made section 37 even
more effective than it was before. This section makes it criminal for
two or more persons to conspire “to commit any offense against the
United States, or to defraud the United States in any manner,” if
coupled with an overt act made by ozne of them to effect the object of the
conspiracy.’®® Prior to, the passage of the Second War Powers Act it
was not clear whether or not a conspiracy to violate a rule or regulation
of the rationing authorities would be a “conspiracy to commit an of-
fense against the United States.”*® Since the new statute expressly
makes such acts criminal, there can no longer be any doubt as to the
applicability of section 37 in these situations.

The question remains: what constitutes a conspiracy? Under com-
mon-law principles, if the act or crime to be performed demands action
by two parties, it is quite clear that these same parties cannot be charged
with aconspiracy to perform the act.*® Courts, however, have not con-
sidered a sale as the act of two parties, rather calling it a unilateral
transaction.'® Therefore, both buyer and seller are guilty of a con-

government need not be actually deceived. United States v. Presser, (C. C. A. 2d,
1938) 99 F. (2d) 819.

157 United States v. Long, (D. C. Mass. 1936) 14 F. Supp. 29.

158 18 U. 8. C. (1940), § 88. The overt act need not be criminal. Hoeppel v.
United States, (App. D. C. 1936) 85 F. (2d) 237; Collier v. United States, (C. C.
A, sth, 1918) 255 F. 328. Cf. United States v, Britton, 108 U. S. 199, 2 S. Ct.
531 (1883).

159 United States v. Hutton, 256 U. 8. 524, 41 S. Ct. 541 (1921); Hoeppel v.

- United States, (App. D. C. 1936) 85 F. (2d) 237; Taylor v. United States, (C. C.
A. 7th, 1924) 2 F. (2d) 444, cert. den. 266 U. S. 634, 45 S. Ct. 226 (1924).
Contra, In re Wolf, (D. C. Ark. 1886) 27 F. 606. Cf. United States v. Winner,
(D. C. 11l 1928) 28 F. (2d) 295; Hammerschmidt v. United States, 265 U. S. 186,

44 8. Ct. 511 (1924).

160 5, WaarToN, CrimiNaL Law, 12th ed., § 1604 (1932); United States v.
Dietrich, (C. C. Neb. 1904) 126 F. 664; United States v. Sager, (C. C. A. 2d, 1931)
49 F. (2d) 725; Norris v. United States, (C. C. A, 3d, 1929) 34 F. (2d) 839,
revd. on other grounds, United States v. Norris, 281 U. S. 619, 50 S. Ct. 424
(1930) 3 United States v. Katz, 271 U. 8. 354, 46 S. Ct. 513 (1926). But for appli-
cation of this rule to statutory crimes, see Vannata v. United States, (C. C. A. 2d,
1923) 289 F. 424; Gebardi v. United States, 287 U. 8. 112, 53 8. Ct. 35 (1932);
United States v. Holte, 236 U. 8. 140, 35 S. Ct. 271 (1915).

161 Vapnata v. United States, (C. C. A. 2d, 1923) 289 F. 424; Ex parte O’Leary,
(C. C. A. 7th, 1931) 56 F. (2d) 515; Curtis v. United States, (C. C. A. 10th, 1933)
67 F. (2d) 943. But see United States v. Katz, 271 U. 8. 354 at 355, 46 S. Ct. 513
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spiracy under section 37 when they plan a sale in violation of rat10n1ng
regulations.
C. Other Sanctions

1. Injunction

It seems well settled that when Congress passes a mandatory statute,
the courts will enforce it by the use of the injunction.’® In a closely
analogous situation arising in World War I under the Lever Act,
the court said:

“It cannot be assumed that, because Congress did not ex-
pressly so provide, federal courts can shirk the responsibility of
enforcing the administrative orders of the fuel administrator
acting legally and rightfully within the terms and requirements
of this act. Therefore itis. . .an absolute obligation upon this court
. . . to see to it that this order . . . is enforced.”®

The recognized state of emergency existing at the time of enactment,
the provisions for criminal penalties for violations, and the testimony
taken at Congressional hearings ** clearly indicate that Congress meant
the legislation to be mandatory. Therefore, there can be little doubt
that the courts will enforce rationing regulations. The Second War
Powers Act would clearly seem to establish this power to issue injunc-
tions. That act provides that all district courts shall have jurisdiction
in all civil actions to enforce any duty or liability created by the act.
To date, the administrator has used the injunctive remedy at least
three times. In Henderson v. Smith-Douglass Co.** a purchaser started
suit for delivery of tires he had purchased. The administrator, fearing
that the court might order delivery of them, asked for and obtained an
injunction restraining the transfer.**® This demonstrates the peculiar

(1926), where the Court said “an indictment of the buyer and seller for a conspiracy
to make the sale would have been of doubtful validity.”

162 Texas & N. O. Ry. v. Brotherhood of Railway & Steamship Clerks, 281 U. S.
548, 50 S. Ct: 427 (1930); Virginia Ry. v. System Federation No. 40, 300 U. S.
515, 57 S. Ct. 592 (1937); West Virginia Traction & Electric Co. v. Elm Grove
Mining Co., (D. C. W. Va. 1918) 253 F. 772; United States v. Fletcher, (D. C.
Idaho, 1934) 8 F. Supp 2333 United States v. Calistan Packers, (D. C. Cal. 1933)
4 F. Supp. 660; United States v. Shissler, (D. C. Ill. 1934) 7 F. Supp. 123.

168 West Virginia Traction & Electric Co. v. Elm Grove Mining Co., (D. C. W.
Va. 1918) 253 F. 772 at 777.

184 See H. ReP. 460, 77th Cong. 1st sess. (1941), pp. 2-5, for indications that
the provision of the Priqrities Act was meant to be mandatory.

165 (D, C. Va. 1942) 44 F. Supp. 681. The other two cases are Henderson v.
Bryan, (D. C. Cal. 1942); and Henderson v. Ace Tire, (Cal. 1942), neither of which
have as yet been reported.

166 The court said, 44 F. Supp. at 682: “The court may be inclined to be rather
liberal in its views of situations like the present, but it is doubtful that courts ought
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effectiveness of the injunctive remedy where no violation has occurred,
though one is threatened.** The violation of an injunction will not
only render the party liable for contempt but may also subject him to

. . - . 168 * .
a conspiracy charge under section 37 of the Criminal Code,* if this
element is present.

2. Suspending the Supply of Rationed Goods

The ability to suspend a violator’s supply of rationed goods is an-
other powerful rationing sanction. The authority to do this was dele-
gated to the OPA by WPB Directive No. 1, which provides:

. “The authority of the Office of Price Administration under
this Directive shall include the power to regulate or prohibit the
sale, transfer or other disposition of products to any retailer who
has acted in violation of any rationing regulation or order pre-
scribed by the Office of Price Administration hereunder, and shall
include the power to regulate or prohibit the sale, transfer or other
disposition of products to any wholesaler or other supplier or any
retailer, directly or indirectly, if any wholesaler or other supplier
has acted in violation of any rationing regulation or order pre-
scribed by the Office of Price Administration hereunder.”**

The summary nature of this proceeding makes this sanction par-
ticularly useful. It was used recently to cut off the gasoline supply
of 104 service station operators in metropolitan New York, Newark,
and Philadelphia who had sold in violation of regulations.*™ Copies
of suspension orders are sent to every known supplier of the violator
and such suppliers are notified that no delivery of the rationed goods
can be made to the violator. This sanction will undoubtedly be used
more widely as rationing is extended to more commodities.

to be overzealous to search Acts of Congress, executive proclamations and regulations
where only property is involved, to find . . . technical grounds from which to declare
the regulations invalid. . . . Undoubtedly, it is the duty of the court to protect the
rights of citizens . . . and to see that citizens are not deprived of their property without
due process of law, even for a public use; but, at the same time, I do not think the
court should be too zealous in reaching out to find grounds upon which to invalidate
regulations of the type involved here, in the face of a pressing national emergency such
as every sane person in this country knows exists.”

167 See Standard Oil Co. of Kansas v. Angle, Collector of Customs, (C. C. A.
5th, June 9, 1942) where the injunctive remedy was used by an individual to restrain
a delivery of tires.

168 Taylor v. United States, (C. C. A. 7th, 1924) 2 F. (2d) 444, cert. den. 266
U. S. 634, 45 S. Ct. 226 (1924). .

169 WPB Directive No. 1, 7 FEp. REG. 562 (1942).

170 8ee 7 Fep. Rec. 4550 (1942); C. C. H. War Law Servicg, “Price,”
T 54,539 (1942). It should be noted that these orders did not prevent the violators
from selling what they had on hand.
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Although, when the first orders were issued, there was no specific
provision, either by statute or regulation, for notice and hearing, actu-
ally both were given. The requirements of due process were therefore
satisfied. These procedural guaranties were specifically incorporated in
a temporary regulation *"* issued on June §, 1942, by the OPA, dealing
with suspension order proceedings.’™

D. Investigative Powers in Rationing Proceedings

Under the Second War Powers Act, the President is vested with
broad investigative powers.’™ Under section 301-2(a)(1) he is en-
titled to obtain information from and to inspect the premises of any
person, firm, or corporation when he deems it necessary or appropriate
to the enforcement or administration of the act. A later section, 301-

2(a)(4) provides:

«, .. the President may administer oaths and affirmations, and
may require by subpena or otherwise the attendance and testi-
mony of witnesses and the production of any books or records or
any other documentary or physical evidence which may be deemed
relevant to the inquiry. . .. No person shall be excused from at-
tending and testifying . . . in obedience to any such subpena, or in
any action or proceeding . . . on the ground that the testimony . . .
required of him may tend to incriminate him. . ..”

The use of these powers is not restricted to cases where there has been
an actual violation.™

The recent Cudaly case™ presents a serious problem in the use of
the subpoena power provided for by the act. The Court held in that

171 5 Fep. REec. 4296 (1942).

172 The collateral problem of governmental requisitions and commandeering is not
discussed here. They will prove a very effective sanction in controlling the supply of
essentials materials and, depending on the duration of the war, they may be used in
the future, Congress has already set up the machinery for this in the Property Requisi-
tioning Act, 54 Stat. L. 1090 (1940), 50 U. S. C. (1940), §§ 711-713. See also
11 U. S. Law WeEk 2024 (1942). For a detailed discussion of the legal problems
of commandeering and rationing, see 55 Harv. L. REv. 427 at 506 (1942).

178 Congress, when it enacted a substantially similar provision in the Priorities
Act; was told by Representative Vinson, one of the sponsors of the bill, that “it is idle
to say that full information can be had on a voluntary basis. Experience has taught
the Priorities Board that a supply of information, necessary to the administration of
statutes, must be mandatory.” 87 Conc. Rec. 3801 (1941).

174 Cf. Ryan v. Amazon Petroleum Corp., (C. C. A. s5th, 1934) 71 F. (2d) 1,
revd. on other grounds Amazon Petroleum Corp. v. Ryan, 293 U. S. 388, 55 S. Ct.
241 (1935). See also 55 Harv. L. Rev. 427 at 469 (1942).

175 Cudahy Packing Co. v. Holland, (U. S. 1942) 62 S. Ct. 651, affg. (C. C. A.
sth, 1941) 119 F. (2d) 209, noted in 40 Micu. L. Rev. 894 (1942). Justices
Douglas, Black, Byrnes and Jackson dissented.
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case, by a five to four decision, that the Administrator of the Wage and
Hour Division had no authority under the Fair Labor Standards Act
to delegate to a subordinate officer the power to issue subpoenas, jus-
tifying their holding on the basis of strict statutory construction. If this
is the sole reason for the decision, it does not necessarily affect the
power of the President under the Second War Powers Act. Section
301-2(a)(8) of the War Powers Act provides:

“The President may exercise any power, authority, or discre-
tion conferred on him by this act, zhrough such department,
agency, or officer of the Government as he may direct and in con-

formity with any rules and regulations which 4e may prescribe.”
(Italics added.)

The language of the Fair Labor Standards Act is not that explicit:

“The principal office of the Administrator shall be in the District
of Columbia, but he or his duly authorized representative may
exercise any or all of his powers in any place.””*™®

The Court in the Cudaky case reasoned that since some of the ad-
ministrator’s powers, by their very nature, must be exercised by the
administrator himself, Congress intended that none of his powers could
be delegated unless the statute specifically so provided. Justice Douglas
in a vigorous dissent upheld the right of the administrator to delegate
the subpoena power as a “concomitant of the power to investigate,”
the administrator being expressly authorized to delegate the latter
power.™ He also found precedent in previous decisions holding that
administrators could delegate their power to hold hearings without ex-
press statutory authority.*”® The minority also stressed the extreme im-
practicability of the position taken by the majority.

The effect of this decision upon the delegation of the subpoena
power by the President to the Price Administrator and upon subdelega-
tions by the administrator is uncertain. The Court could distinguish
such delegations from those made under the Fair Labor Standards Act
on two grounds first, as already indicated, because different statutory
language is used, and secondly, because the Pre31dent and not an admin-
istrator is given the power to subpoena, a much stronger case for imply-
ing Congressmnal intent to give delegatory power. *

176 29 U. S. C. (1940), § 204(c).

177 29 U. 8. C. (1940), § 211(a).
178 Morgan v. United States, 298 U. S. 468, 56 S. Ct. 906 (1936). In com-
menting on this case, Justice Douglas said, 62 S, Ct. at 658: “The reasons for holding
that authority to delegate this [subpoena] power is an incident of the office are cer-
tainly no less cogent than those underlying the cases which hold that an administrative
officer may delégate the function of holding hearings without express statutory author-

ity.”
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Assuming the right of the President to delegate, redelegations by
the Price Administrator raise different considerations. The Court will
undoubtedly scrutinize such delegations closely. Prior to July, 1942,
the administrator made very limited delegations**® for individual cases.
That policy has now been abandoned and blanket delegations have been
made to regional directors of the OPA.** These orders provide that
the directors have the same power to issue subpoenas as the Price Ad-
ministrator himself would have. From a practical point of view such
delegations seem essential. In view of the possible implications of the
Cudaky case it could be argued that such delegation is not permissible,
though it seems unlikely that the Court will be so impressed.

E. Immunity from Civil Liability When Complyin,
with Regulations ‘

To protect persons who co-operate in the rationing program, Con-
gress, in the Vinson and the Second War Powers Acts, made the fol-
lowing provisions:

“No person shall be held liable for damages or penalties for
any default under any contract or order which shall result directly
or indirectly from compliance with this subsection (a), or any rule,
regulation, or order issued, thereunder, notwithstanding that any
such rule, regulation, or order shall thereafter be declared by
judicial or other competent authority to be invalid.””***

Even without a statute, a mandatory rationing order which caused the
breach of a contract would probably be a valid defense on the ground
of impossibility or illegality.*® Certainly this would be true if neither
party anticipated such an order. Congress undoubtedly intended the
above section to provide such a defense.*®

There are some situations which probably should not be held to
come under the protection of this provision, however. The seller prob-

17 » Fep. REG. 4191, 4621, 4746 (1942).

180 » Fep. Rec. 5273 (1942).

181 5o Stat. L. 236 (1941); Act of March 27, 1942, Pub. L. 507, 77th Cong.,
2d sess., 41 U. S. C. A. (Supp. 1942), note preceding § 1.

182 Roxford Knitting Co. v. Moore & Tierney, (C. C. A. 2d, 1920), 265 F. 177
cert. den. 253 U. S. 498, 40 S. Ct. 588 (1920). See also Northern Pacific R. R, v.
American Trading Co., 195 U. S. 439 at 466, 25 S. Ct. 84 (1904) ; Inter-coast S. S.
Co. v. Seabord Transp. Co., (C. C. A. 1st, 1923) 291 F, 13 at 17; Berg v. Erickson,
(C. C. A. 8th, 1916) 234 F. 817. Cf. Philadelphia Boiler Works v. Foundation Co.,
(App. Div. 1921) 190 N. Y. S. 696. See also Dodd, “Impossibility of Performance of
Contracts Due to War-time Regulations,” 32 Harv. L. Rev. 789 at 793 (1919);
55 Harv. L. Rev. 427 at 475 (1942).

188 See 87 Cong. REc. 3801 (1941). For a general discussion of this problem,
see Brown, “The Effect of Conscription of Industry on Contracts for the Sale of
Goods,” 9o Univ. Pa, L. Rev. 533 (1942).
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ably should not be excused if he can comply with a rationing order
and still reasonably perform his contract with the buyer.** Likewise
it would seem that partial impossibility should not be a complete de-
fense.’® It even has been suggested that failure to fulfill a contract
because of regulations will not be excused, if the seller reasonably could
have expanded his facilities so as to perform.m If the performance is
excused, does that discharge the entire contract or merely suspend it
until it can be carried out? This question is not settled, but the better
solution would seem to be that there is a permanent discharge if the
temporary impossibility goes to the essence of the contract.*®

F. Judicial Review of WPB and OPA Decisions**®

The Second War Powers Act does not specifically provide for
judicial review of any ratmnmg regulations or rulings. FHowever, this
does not mean that the opportunity to appeal to the courts is foreclosed.
The Supreme Court in the past has granted judicial review of adminis-
trative orders in some cases in the absence of statutory provisions.**

It is possible that the Court will refuse to review the findings of the
OPA and WPB in the rationing field on the ground that the activities

8% Ingram Day Lumber Co. v. Kola Lumber Co., 122 Miss. 632, 84 So. 693
(1920).

185 6 WiLLisToN, CoNTRACTS, Tev. ed. § 1962 (1938); 2 ConTrACTS RESTATE—
MENT, § 464 (1) (1932).

186 Brown, “The Effect of Conscription of Industry on Contracts for the Sale of
Goods,” 9o Univ. Pa. L. REv. 533 at 551 (1942). See also Dodd, “Impossibility of
Performance Due to War-time Regulations,” 32 Harv. L. Rev. 789 at 803 (1919).

187 See Brown, “The Effect of Conscription of Industry on Contracts for the Sale
of Goods,” 9o Univ. Pa. L. Rev. 533 at 551 (1942).

The effect of rationing orders on leases with restrictive covenants is an analogous
problem which should be considered. In a recent New York City case, an automobile
dealer with a lease of a showroom, “only for a showroom,” was excused from payment
of rent because of the OPM regulations on sale of cars. Colonial Operating Co. v.
Hannon Sales & Service, N. Y. Municipal Court 2d Dist. Borough of Queens. (Mar.
20, 1942).

Whether all courts would treat this case the same way would depend on whether
they looked upon a lease as a conveyance of land or as a contract. A court taking the
former view might not excuse the rent but one taking the latter view would, on the
grounds of impossibility of performance or illegality of object. See 3 WiLvrisTon,
ConTRrACTs, rev. ed., 890 (1938); Bennett, “The Modern Lease—An Estate in Land
or a Contract,” 16 Tex. L. Rev. 47 (1937).

188 Many of the intricate problems involved in the question of judicial review of
this sort have been discussed by other writers. For a complete bibliography on this, see
Stason, Cases anp MATERIALS ON ADMINISTRATIVE T RIBUNALs xxiii-xxiv (1937).

189 Shields v. Utah Idaho Central Ry., 305 U. S. 177, 59 S. Ct. 160 (1938);
Utah Fuel Co. v. National Bituminous Coal Commission, 306 U. 8. 56, 59 S. Ct. 409
(1939). See also, Issacs, “Judicial Review of Administrative Findings,” 30 Yace L. J.

781 (1921).
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of these agencies are too closely related to the President’s war preroga-
tives, which are not subject to judicial review.**® However, the Court
might review the findings in an indirect way when the government seeks
to enforce its orders by the use of civil injunction,® or in a suit involv-
ing a violation under the new criminal provisions of the Second War
Powers Act. Since due process is not infringed by refusing a review of
administrative agencies in the courts, it is doubtful whether the courts
will attempt to interfere with the rules and findings of the two agencies
in this field.

Samuel D. Estep

George T. Schilling

James L. McCrystal

190 See Weiner, “Legal and Economic Problems of Civilian Supply,” 9 Law &
ConTEM. ProB. 122 at 146 (1942): “Certainly the judgments exercised by the WPB
on behalf of the President involve all those matters of public policy which make up the
national security and defense—matters hardly fitted to court review.”

191 See supra, p. 143.



