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PRICE DISCRIMINATIONS AND THEIR JUSTIFICATIONS
UNDER THE ROBINSON-PATMAN ACT OF 1936 *

Jokn T. Hasletr T

HE Robinson-Patman Act was approved by the President on

June 19, 1936. The purpose of the act was to amend section 2
of the Clayton Act, which prohibited price discriminations in inter-
state commerce. Congress, by amending section 2 of the Clayton Act,
broadened the scope of the section by extending its purposes and pro-
hibitions to price discriminations not formerly covered and by pro-
hibiting other forms of discrimination which give favored purchasers
undue cost advantages over their non-favored competitors. It also
reduced the extent of requisite competitive injury.

When the act was passed, there was considerable debate as to its
ultimate significance to business management. It was apparent that
any seller marketing goods of like grade and quality in interstate com-
merce at different prices was in danger of being in violation of section
2(a) of the act. Brokerage fees, discounts, allowances, or other forms
of compensation paid by sellers to buyers, to buyers’ agents, inter-
mediaries acting for buyers, or buyer-controlled intermediaries, were
prohibited by the act. It was also apparent that the act required equali-
ty of treatment in furnishing services or facilities, or paying for them,
where the seller’s customers were in competition one with the other.
Buyers who knowingly induced or received discriminations in price
prohibited by section 2 were guilty of violating the act as was the seller
who granted such discriminations.

At the passage of the act some believed that section 2(a) might
be interpreted to require all sellers uniformly to maintain a single
price plan of sale, thus displacing much of the pricing discretion of
management and destroying one of the most relied-upon sales tech-
niques.

After eleven years the fears of the act’s antagonists are far from
realized. Neither the Federal Trade Commission nor the courts have .
interpreted section 2(2) of the act as so universally applicable to all
sellers in every situation that all price differentials are per se unlawful
and can be condemned without separate regard to the competitive

* For a more comprehensive discussion see writer’s paper presented at the Sym-
posium on the Robinson-Patman Act before The Chicago Bar Association, January 24,
1947. ¥

T Formerly Principal Trial Attorney, Federal Trade Commission.

The writer is greatly indebted to his associate, Mr, Robert D, Mitchell, for in-
valuable suggestions and assistance. )
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factors in each situation. The commission and the courts have applied
themselves to determining which competitive conditions condemn price
discriminations under certain circumstances and which extenuate them
under others.

It is believed that the immediate objective of the Federal Trade
Commission in manifesting the significance of section 2(a) of the
Robinson-Patman Act is to overcome a recent adverse decision of the
Seventh Circuit Court of Appeals in Morton Salt Co. v. Federal Trade
Commission.* This decision reversed the commission on the matter of
requisite competitive effect and on the matter of burden of proof. Its
overruling of earlier precedents developed by the commission has
regenerated many issues as to the meaning of section 2(a) and has
unsettled the interpretation and practical significance of this subsection
of the act.

The year 1948 promises to be important for Robinson-Patman Act
interpretation from the standpoint of two other cases now before the
courts. The Standard Oil case,” pending in the Seventh Circuit Court
of Appeals, will clarify the act’s application to wholesalers and will
determine whether the meeting of an equally low price of a competitor
in good faith is a substantive defense to a violation of section 2(2) of
the act. The Cement Institute case,® now before the Supreme Court
for decision, involves, in part, the application of the Robinson-Patman
Act to the basing point system of pricing when used by individual
sellers and when used by sellers collectively, but it is doubtful how
far the decision in this case will clarify the Robinson-Patman Act’s in-
terpretation in this respect. Recently the Supreme Court, in Bruce’s
Juices, Inc. v. American Can Co.,* held that a seller’s violation of sec-
tion 2(a) of the Robinson-Patman Act is no defense by a buyer to an
action for the purchase price of merchandise.

‘Thus the Robinson-Patman Act in its twelfth year of existence is in
a very important period of judicial review and construction. The exact
significance of the act to business management cannot yet be told.
Careful appraisal of the construction placed upon it to date by the
Federal Trade Commission and the courts, however, reveals some
points as to which its applicability has been conclusively settled. Such

1(C.C.A. 7th, 1947) 162 F. (2d) 949, cert. granted Jan. 12, 1948.

2 Case No. 9211, C.C.A, 7th, F.T.C. Docket No. 4389, modified order issued
Aug. 9, 1946, '

8 Federal Trade Commission v. The Cement Institute, Nos. 23-34, October Term,
1947, Supreme Court of the United States; Aetna Portland Cement Co. v. Federal
Trade Commission, (C.C.A. 7th, 1946) 157 F. (2d) 533, 37 F.T.C. 87 (1943).

4 330 US. 743, 67 S.Ct. 1015 (1947).
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appraisal increases appreciation of the factors of contention which in
these coming months will determine the ultimate significance of the
act and which might yet eventually lead to that universality of applica-
tion apprehended by some persons when the act was passed.

I
Section 2(a)

Section 2(a) of the amended Clayton Act (the Robinson-Patman
Act),’ omitting*its Provisos, now reads as follows:

“That it shall be unlawful for any person engaged in com-
merce, in the course of such commerce, either directly or indirectly,
to discriminate in price between different purchasers of com-
modities of like grade and quality, where either or any of the
purchases involved in such discrimination are in commerce, where
such commodities are sold for use, consumption, or resale within
the United States or any Territory thereof or the District of
Columbia or any insular possession or other place under the juris-
"diction of the United States, and where the effect of such dis-
crimination may be substantially to lessen competition or tend

* to create a monopoly in any line of commerce, or to injure, destroy,
or prevent competition with any person who either grants or
knowingly receives the benefit of such discrimination, or with
customers of either of them. ...”

The elements of a violation under this section consist of: (1) com-
merce, (2) discrimination in price, and (3) effect on competition.

1. Commmerce

The scope of the federal commerce power in the matter of price
discriminations, and the extent to which Congress has exercised that
power in the Robinson-Patman Act, have been liberally construed. In
contrast with its decision concerning section 5§ of the Federal Trade
Commission Act,’ the Supreme Court has decided that the Robinson-
Patman Act applies both to price discriminations in interstate commerce
and to those outside interstate commerce which affect or obstruct it.’
The Supreme Court was guided by a quite clearly indicated intention
of Congress relative to the jurisdictional scope of the act. Section 2(a)

& 49 Stat. L. 1526 (1936), 15 U.S.C. (1940) § 13, as amended.
8 Federal Trade Commission v. Bunte Bros., Inc.,, 312 U.S. 349, 61 S.Ct. 580

(1941).
7 Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 726, 65

5.Ct. 961 (1945).
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of the Robinson-Patman Act applies “where either or any of the
purchases involved in such discrimination are in commerce.” In con-
nection with this provision it was explained to the House of Representa-
tives that its purpose was to ensure:

“ . .. extending the protections of this bill against the full
evil of price discrimination, whether immediately in interstate or
intrastate commerce, wherever it is of such a character as tends
directly to burden or affect interstate commerce.”®

Two United States district courts have held that the federal com-
merce power has a broad extent in the matter of price discriminations
under the Robinson-Patman Act.’ Both district courts have held the
act applicable to sales of gasoline to wholesalers and retailers after ship-
ment from another state and temporary storage awaiting sale. On
the other hand, a third district court has held the act inapplicable to
the retail sales of a local branch maintained by an out-of-the-state
manufacturer.*

2. Discrimination in price

The act contains no definition of the word “discrimination.” The
meaning of “discrimination” under the Robinson-Patman Act was ex-
pressed to Congress by Congressman Utterback, Chairman of the
House of Representatives’ Subcommittee on the Patman Bill) as fol-
lows:

“In its meaning as simple English a discrimination is more
than a mere difference. Underlying the meaning of the word is
the idea that some relationship exists between the parties to the
discrimination which entitles them to equal treatment, whereby
the difference granted to one casts some burden or disadvantage
upon the other. If the two are competing in the resale of the
goods concerned, that relationship exists. Where, also, the price
to one is so low as to involve a sacrifice of some part of the seller’s
necessary costs and profit as applied to that business, it leaves that
deficit inevitably to be made up in higher prices to his other cus-
tomers; and there, too, a relationship may exist upon which to
base the charge of discrimination.”**

8 HL.R. Rep. No. 2287, 74th Cong., 2d sess,, p. 8 (1936).

9 Alabama Independent Service Station Assn. v. Shell Petroleum Corp., (D.C. Ala.
1939) 28 F. Supp. 386; Midland Oil Co. v. Sinclair Refining Co., (D.C. Il 1941)
41 F. Supp. 436.

10 Pittsburgh Plate Glass Co. v. Jarrett, (D.C. Ga. 1942) 42 F. Supp. 723.

11 8o Cong. REc. 9416 (1936).

o
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The cases to date have substantiated Congressman Utterback’s
definition, and have developed certain elaborations upon it. Whereas
the definition speaks of a relationship between the purchasers involved,
the act is also concerned with the relationship between the seller and his
own competitors, known as “primary line” competition.

A price discrimination, for purposes of the Robinson-Patman Act,
may be summarized as a difference in price, primarily the seller’s
responsibility,*® which is effectuated under competitive conditions exist-
ing either between the seller and other sellers, between the favored
purchaser and other purchasers, or betwéen customers of any of such
purchasers. Every difference in price is not necessarily a discrimina-
tion,* ,

* (a) Primary line competition. The act prohibits differences under
circumstances where the effect may be to injure a seller’s own com-
petitors. This position has been sustained by the courts in three deci-
sions.** The pending Cement Institute case,'® and many others in the
delivered price field, also concern first-line competition.

A seller is prohibited under section 2(a) of the statute from lower-
ing his price in a certain market, or markets, for the purpose of eliminat-
ing a competitor, while at the same time maintaining a higher price in
other markets where the competition of the competitor is not encoun-
tered.’® This is the significance of the Muller and Metz cases.*” The
Moss case®® concerns unlawful discriminations granted favored pur-
chasers within given markets. In these cases the commission attacked
the discriminations because of their injurious effect on the seller’s own
competitors, and the courts in the Muller and Moss cases sustained
the commission’s position in this regard.

12'The writer believes that in some instances a seller’s price may be fixed by
the buyer who knowingly induces and receives a discrimination in price in violation of
section 2(f) of the act. ,

18 This is similar to the interpretation placed upon the word “discrimination®
under the Interstate Commerce Act. McCollester, “Section 2(b),” N.Y. StaTe Bar
Assy. Roninson-Patman Act Symrosium 23 at 26 (1946). )

14§, B. Muller & Co. v. Federal Trade Commission, (C.C.A. 6th, 1944) 142
F. (2d) 511, 33 F.T.C. 24 (1941); Samuel H. Moss, Inc. v. Federal Trade Com-
mission, (C.C.A. 2d, 1946) 155 F. (2d) 1016, (C.C.A. 2d, 1945) 148 F. (2d) 378,
36 F.T.C. 640 (1943); Midland Oil Co. v. Sinclair Refining Co., (D.C. IIl. 1941)
41 F. Supp. 436.

18 Nos. 23-34, October Term, 1947, Supreme Court of the United States,

18 This is expressly forbidden by § 3 of the Robinson-Patman Act, 49 Stat. L.
1526 at 1528 (1936), 15 U.S.C. (1940) § 132

17E. B. Muller & Co. v. Federal Trade Commission, (C.C.A. 6th, 1944) 142
F. (2d) 5115 Metz Bros. Baking Co., 30 F.T.C. 268 (1939).

18 (C.C.A. 2d, 1946) 155 F. (2d) 1016, modifying 148 F. (2d) 378.
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(b) Second and third line competition

(1) Whar constitutes second and third. line competition? Second
line competition is that which exists between customers of a given
seller. A large percentage of the proceedings brought by the Federal
Trade Commission under section 2(a) of the Robinson-Patman Act
have involved second line competition. Third line competition is that
which involves customers of such purchasers.

Parties are competitors for purposes of the act if each is attempting
to resell the goods in question within the same marketing area to
the same general class of customers. This is true, even though one
such party may market through a cash and carry super-market, another
may market through a neighborhood outlet featuring delivery serv-
ices, and, according to two recent Federal Trade Commission proceed-
ings, a third may market through vending machines.”® In a recent case
it was argued that ball park concessionaires are competitors of ordinary
candy retailers.”

It is not necessary that two purchasers compete in direct resale of
the goods concerned in order to be in competition within the meaning
of the act. They are in competition if they compete in the sale of
products manufactured in part from the goods concerned.* Nor need
purchasers be located in the same cities in order to be in competition
within the meaning of the act. Manufacturers in different cities may
market their products in nation-wide competition. Wholesalers and
retailers in different cities may compete in overlapping territories, or
may compete against chain stores, mail order houses, and similar or-
ganizations.* )

(2) Functional classification. Functional discounts are those given
wholesalers, retailers, and other types of distributors according to their
respective distributive functions. The position of the Federal Trade
Commission appears to be that such discounts are not discriminatory

1% Morton Salt Co. v. Federal Trade Commission, (C.C.A. 7th, 1947) 162 F.
(2d) 949, affirming 39 F.T.C. 35 (1944), order modified April 14, 1945. See
Brief for Respondent, p. 29; see also Brief for Respondent, p. 12, Bruce’s Juices, Inc.
v. American Can Co., 330 US. 743, 67 S.Ct. 1015 (1947). Concerning vending
machines: Curtiss Candy Co., F.T.C. Docket No. 4673, order issued November 12,
1947; Automatic Canteen Co. of America, F.T.C. Docket No. 4933, complaint issued
March 19, 1943.

20 Brief for Commission, pp. 11 ff., 25 ., Curtiss Candy Co., ibid.

# Corn Products Refining Co., 324 U.S. 726, 65 S.Ct. 961 (1945), affirming
34 F.T.C. 850 (1942).

( 22 Corn Products Refining Co., ibid; Agricultural Laboratories, 26 F.T.C. 296
1938).
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such price-cutting would force non-favored customers to reduce their
prices in order to stay in competition. The court also held that the
commission’s inference can be rebutted by proof that there has been
no price-cutting or that the financial returns of non-favored customers
have not suffered in comparison with those of favored customers.

The commission had given cognizance to these contentions in
earlier decisions and had denied their validity.”® Whether or not
favored purchasers actually use discriminations to win business away
from non-favored' purchasers by price-cutting is immaterial, the com~
mission holds, because the favored purchasers’ greater margins of profit
give them advantages which may be used in other ways to strengthen
their competitive standings. The favored purchasers can re-invest
their added profits in increased salaries, expanded sales and service
forces, more extensive advertising, improved premises, and other fac-
tors which strengthen their ability to compete against their rivals. In
the Morton case®™ it was testified that rebates received on certain
grocery items might be used for price-cutting on important other items
having a greater consumer acceptance. In the Curziss case *® it has been
testified that favored vending machine operators were able by virtue
of better prices to outbid non-favored competitors for the most ad-
vantageous vending machine locations in railroad depots and other
public places.

In the Morton Salt case it is the commission’s position that evidence
of comparative gross sales and net income of favored and non-favored
purchasers when offered by respondents to rebut an inference of com-
petitive injury, is inconclusive and of no particular probative signifi-
cance. Actual gain or loss of business is dependent upon the complex
interplay of many factors, such as the particular initiative of each
competitor, the favorable location of his place of business, success in
advertising, superior service, and general growth of his particular
market. The actual loss of business produced by discriminations can
seldom be measured in restrospect through the financial statements of
the purchasers concerned.

These issues bear materially on the practical enforceability of the
Robinson-Patman Act, and are of considerable importance to the ulti-
mate significance of the act. If the Supreme Court affirms the commis-

86 Simmons Co., 29 F.T.C. 727 (1939); American Maize Products Co., 32
F.T.C. 901 (1941); Morton Salt Co., ibid. See also Minneapolis-Honeywell Regulator
Co., F.T.C. Doctrine No. 4920, order issued January 26, 1948.

67 Morton Salt Co., ibid.

8 Thid.
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sion ot each, the way may be opened to the eventual conclusion that,
once all of the elements are present which make a price differential a
discrimination, such discrimination is unlawful per se, within whatever
limitations the commission may impose.”

-Price discriminations may occur on items which represent only a
small part of a purchaser’s total operating costs, or may be so small
in amount as to affect only a small part of total costs. The Federal
Trade Commission has not yet evolved a conclusive principle as to
the proportion of gross costs which must be affected by price discrimina-
tions in order for them to entail requisite competitive effect.

The commission has held that a price discrimination on one item
out of several thousand carried by a grocery retailer has the requisite
effect on competition. It was stated:

« ... Of course a price differential of 234 per cent on a
single product of no greater importance than ice cream powder
is not sufficient to give The Great Atlantic and Pacific Tea Com-
pany any appreciable competitive advantage in all of its business,
but it does receive a definite advantage in the sale of that par-
ticular commodity. The competitive advantage becomes the
greater when a company doing a Nation-wide business is per-
mitted to obtain a 274 percent differential from a considerable
number of sellers. Even though individually they are of relatively
little importance, the sum of the differentials would undoubtedly
give the buyer a decided competitive advantage. . . P

The commission has also held that price discriminations are un-
lawful on glucose, constituting an important percentage of the weight
of candy; on yeast, which represents a significant cost in the manu-
facture of bread; on enamel, which represents an important cost in
the manufacture of certain household fixtures and appliances; and on
oil burner controls, which represent up to 40 per cent of the “materials
cost” in the manufacture of oil burners.”™ Pending complaints concern

89 Cf. the objections of Dr. Corwin D. Edwards, N.Y. StaTE Bar Assn., Ropin-
soN-Patman Act Sympostum 57 at 58 (1947), in his recommendations concerning
sound relationship of the anti-trust laws to pricing.

70 H. C. Brill Co., 26 F.T.C. 666 at 680 (1938). See also Minneapolis-Honey-
well Regulator Co., F.T.C. Docket No. 4920, order issued January 26, 1948. .

7 Corn Products Refining Co. v. Federal Trade Commission, 324 U.S. 726, 65
S.Ct. 961 (1945); Federal Trade Commission v. A. E. Staley Mfg. Co., 324 U.S.
746, 65 S.Ct. 971 (1945); 34 F.T.C. 1362 (1942); American Maize-Products Co.,
32 F.T.C. go1 (1941); Hubinger Co., 32 F.T.C. 1116 (1941); Standard Brands,
Inc., 30 F.T.C. 1117 (1940); Republic Yeast Corp., 33 F.T.C. 701 (1941); Na-
tional Grain Yeast Corp., 33 F.T.C. 684 (1941); Federal Yeast Corp., 33 F.T.C.
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price discriminations in the sale of liquid carbon dioxide to soft drink
bottlers; in the sale of dry ice to manufacturers and retailers of frozen
foods.”™ It is probable that the commission will extend the principle
of the Brill case to these latter situations, and will hold the discrimina-
tions unlawful, regardless of the fact that the items involved do not
represent major proportions of the total operating costs of the pur-
chasers concerned.

However, the commission in two decisions has indicated that the
size of price discriminations is material in determining their effect upon
competition for purposes of the Robinson-Patman Act. In the Morson
Salt case ™ the modified order to cease and desist permltted discrimina-
tions of less than five cents per case of salt, except in particular situa-
tions where discriminations of even that size might “tend to lessen,
injure or destroy competition.”” The cost of a case of “Blue Label”
salt was $1.50. In the Kraft-Phenix case™ one ground on which a
‘discount was upheld was that it did not aggregate more than $6.50
per year to each favored purchaser.

The commission has not clarified its principles as to the size of
differential it will permit under section 2(a) of the act. Such con-
siderations are valid only where it is certain that discounts of given
size, in per unit terms, are not sufficiently large to be effectively used
for purposes of price-cutting. Once satisfied on this matter, it would
appear necessary to ascertain the significance of the discounts in terms
of aggregates realizable by favored purchasers after multiplying the
per unit discounts by actual or prospective volume of purchases.

Uniformity and objectivity of analysis might require some common
standard by which all cases could be measured. One relationship, com-
mon to all cases and having direct significance to the problem involved,
is that of the aggregate amount realizable by a favored purchaser in
comparison with net income, actual or prospective, for the period in
question. Where the article in a particuldr case is only one of many
carried in a favored purchaser’s business, net income, for the purpose

1372 (1941); Ferro Enamel Corp., F.T.C. Docket No. 5155, order issued Feb. 26,
1946; Minneapolis-Honeywell Regulator Co., F.T.C. Docket No. 4920, order issued
January 26, 1948.

72 Pure Carbonic, Inc., F.T.C. Docket No. 5143, complaint issued March 29,
1944.
78 (C.C.A. 7th, 1947) 162 F. (2d) 949, affirming 39 F.T.C. 35 (1944), order
modified April 14, 1945.

7 25 F.T.C. 537 (1937). The order in Curtiss Candy Co., F.T.C. Docket No.
4673, order issued Nov. 12, 1947, permits discriminations of 74 cent per case of 24
candy bars.
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of the relationship, might be reduced by applying the proportion which
the total costs of the article for the period in question bear to the gross
expenses of the business. The same basis could be applied where the
article is purchased for reprocessing into a subsequent article.

A different type of issue concerning requisite effect on competition
is whether a non-favored purchaser is injured by the price discrimina-
tion of a particular sellér if he can obtain goods of like grade and
quality at the favorable price from another seller. It may be that
competition is not injured if purchasers can get articles conforming to
the same speciﬁcations, or of equal performance, from other sources
at the lower price.

However, where a seller’s product carries a valuable trade name,
the availability of products of like grade and quality from other sources
does not destroy the competitive effects of a discrimination. In the
Standard Oil case ™ it was shown that less well-known brand gasolines
were available at lower prices to Standard Oil customers and were of
Iike grade and quality as Standard’s “Red Crown,” “Stanolind,” and
other brands. The majority of the commission felt that the good will
attached to Standard’s brand names made the less well-known brands
unacceptable as substitutes to the non-favored purchasers.

It is quite possible that more consideration must be given relative
to the effect on competition where injury to a seller’s own competitors,
or first line competition, is concerned. It would seem probable that
some showing of hardship on competitors in meeting a seller’s dis-
criminatory price is required, and the tests of injury to competition
may be more similar to those of section 3 of the Clayton Act. The cases
concerning first line competition have not been inconsistent with this
suggestion. In the Moss case™ it was' shown that at least one com-
petitor was forced out of business, and that others were unable to
match the special prices of Moss and make a profit. In the Muller
case™ sales were made below cost in New Orleans for the express
purpose of driving a competitor in that city out of business. However,
in the Minneapolis-Floneywell case the commission’s discussion of in-
jury to first-line competition reflected no particular conviction that the
tests of injury, to such competition differed materially from those of
injury to second-line competition.

% Case No. 9211, C.CA. 7th, F.T.C. Docket No. 4389, modified order issued

Aug. 9, 1946. See also Minneapolis-Honeywell Regulator Co., F.T.C. Docket No.
4920, order issued January 25, 1948.

78 (C.C.A. 2d, 1946) 155 F. (2d) 1016, (C.C.A. 2d, 1945) 148 F. (2d) 378,
36 F.T.C. 640 (1943).

77 (C.C.A. 6th, 1944) 142 F. (2d) 511. :
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4. Justifications under the section 2(a) provisos

Price discriminations under certain circumstances are not prohibited
by the Robinson-Patman Act. These circumstances are set forth in a
group of provisos to section 2(a), the most important of which is the
so-called “due allowance” proviso. This reads:

“That nothing herein contained shall prevent differentials
which make only due allowance for differences in the cost of manu-.
facture, sale, or delivery resulting from the differing methods or
quantities in which such commodities are to such purchasers sold
or delivered. .. .”

This proviso is followed by a provision empowering the Federal
Trade Commission to fix and establish quantity limits beyond which
differences justified by cost shall not be permissible. The commission
has, as yet, taken no affirmative action to fix or establish any such quan-
tity limit. .

Section 2(a) also contains a proviso, previously referred to, con-
cerning the selection of customers,” and concludes with the following
proviso:

“And provided further, That nothing herein contained shall
prevent price changes from time to time where in response to
changing conditions affecting the market for or the marketability
of the goods concerned, such as but not limited to actual or im-
minent deterioration of perishable goods, obsolescence of seasonal
goods, distress sales under court process, or sales in good faith
in discontinuance of business in the goods concerned.”

This provision has not been invoked in any of the recorded cases so
far,

The Federal Trade Commission seems to have tacitly assumed
that the section 2(a) provisos constitute affirmative defenses, under
which the burden of proof is on respondents who seek to invoke them.”
There is some support for this view in Congressional interpretation.*
The Seventh Circuit Court of Appeals, however, in the Morton Salt

78 “Discrimination in price affecting third line competition,” supra, p. 461.

78 Standard Brands, Inc.,, 30 F.T.C. 1117 (1940); Standard Oil Co., Case No.
9211, C.C.A, 7th, F.T.C. Docket No. 4389, modified order issued Aug. 9, 1946;
Minneapolis-Honeywell Regulator Co., F.T.C. Docket No. 4920, order issued Jan-
nary 26, 1948; U.S. Rubber Co., F.T.C. Docket No, 4972, complaint issued June
1, 1943.

8 80 Cont. Rec. 9418 (1936); S. Rep. 1502, 74th Cong., 2d sess. (1936).
See also infra, note 87.-
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case,” declared its unpreparedness to accept such conclusion. The
court made no final determination on the matter, but held that, what-
ever the procedural significance of the provisos, a respondent’s burden
could be met by an inference of fact. It held that the commission
should have recognized such inference under the circumstances of the
Morton Salt case. ’

When the Robinson-Patman Act was passed, it was forecast that
the due allowance proviso would stimulate extensive cost accounting
in the distribution and marketing field. Thi$ has not eventuated. Man-
agement, in general, has not yet devoted the refined attention to distri-
~ bution costs required by the act. The Federal Trade Commission has
been required to make only a few interpretations as to acceptable cost
accounting for purposes of the act. As a consequence, there are few
specifically approved principles to serve as guides in a rather complex
field, which involves the assignment of joint costs arising out of
the activities of sales organizations, billing departments, and shipping
rooms.*” Eventually there may evolve from the decisions a recognized
system, or systems, of accounting which may be used by sellers who
wish to pass the benefit of cost savings to their customers.

The problem of accounting for distribution costs is an intensely
practical, as well as interpretive, one. Disproportionate effort and ex-
pense involved in keeping accurate cost records constitutes a permanent
obstacle to fullest realization of justifiable price differentiation based on
savings in cost. It may be in recognition of the practical difficulties in-
volved that it has been unofficially indicated that the Federal Trade
Commission may accept cost justification based on sample experience,
and cost justification based on average costs of serving typical classes
of customers.*® It is believed, however, that the commission would be
willing to accept such type of cost justification only so long as good

81 (C.C.A. 7th, 1947) 162 F. (2d) 949. Petition for certiorari filed December
2, 1947. See also 80 Cong. Rxc. 8452 (1936).

82 For discussion of distribution cost accounting problems, see Sawyer, “The Com-
mission’s Administration of Paragraph 2(a) of the Robinson-Patman Act: An Ap-
praisal,” 8 Geo. Wasx. L. Rev. 469 at 478 f. (1940); Warmack, “Cost Accounting
Problems under the Robinson-Patman Act,” N.Y. StaTe Bar Assn., RoBinson-PaTMan
Act Symrostum 105 (1947); and Massel, “Cost Factors Considered under the Due
Allowance Clause of Section 2(a) of the Act as Justification for Price Differences”
(before Chicago Bar Association Symposium, Jan. 24, 1947).

8 Freer, “Accounting Problems under the Robinson-Patman Act” (before the
Pennsylvania Institute of Certified Public Accountants, March 24, 1938); Woodrum,
“Robinson-Patman Act” (before The Virginia Association of Retail Clothiers, Feb. 22,
1937). Cf. Minneapolis-FHoneywell Regulator Co., F.T.C. Docket No. 4920, order
issued January 26, 1948.
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faith effort under current operating conditions was reflected. It would
be necessary that sample experiences be kept current, and that classi-
fications be reasonably related to differences in typical sales effort and
representative of all individuals within each class.

The due allowance proviso permits differentials based on differences
in cost “resulting” from differing “methods” or “quantities” in which
commodities are “sold or delivered.” Therefore, according to Con-
gressional opinion, reduced manufacturing cost resulting from volume
of production made possible by a single purchaser’s large business
cannot be made the basis for a reduced price to such customer under
the proviso.*

Under section 2(c) of the Robinson-Patman Act, a seller is not
permitted to justify a price discrimination by showing that the dis--
crimination makes only due allowance for a savings in brokerage costs.*

In a pending case ® it is argued that cost justifications may not be
relied upon as a defense where there is evidence that other purchasers
have not been accorded opportunity on proportionally equal terms
to take advantage of the methods of sale or delivery resulting in such
cost savings. It may be that under section 2(e) of the act, and in some
cases under section 2(d), a seller must accord, on proportionally equal
terms, all buyers the opportunity of taking advantage of methods of
sale or delivery which result in cost savings. It would appear, how-
ever, that such issues under sections 2(e) and 2(d) are collateral to
the validity of the cost savings as a defense in section 2(a) cases, and
that cost justifications are admissible in section 2(a) proceedings, re-
gardless of the fact that a seller may have violated sections 2(e) and
2(d) in connection therewith.

1I
Section 2(b)

Section 2(b), because of ambiguous draftsmanship, has probably
provoked greater controversy than is warranted by the section’s subject
matter. Section 2(b) provides:

85, Rep. No. 1502, 74th Cong., 2d sess. (1936); H.R. Rep. No, 2287, 74th
Cong., 2d sess. (1936) ; H. Hearings on H.R. 8442, 74th Cong., 2d sess. 256 (1936);
80 Conc. Rec. 9417 (1936).

85 Great Atlantic & Pacific Tea Co. v. Federal Trade Commission, (C.C.A. 3d,
1939) 106 F. (2d) 667, cert. den., 308 U.S. 625, 60 5.Ct. 380 (1940).

8 Automatic Canteen Co., F.'T.C. Docket No. 4933, complaint issued March
19, 1943, Brief for Commission, pp. 59 ff. See also Curtiss Candy Co., F.T.C.
Docket No. 4673, order issued Nov, 12, 1g47. Brief for Commission, pp. 67 ff.
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“Upon proof being made, at any hearing on a complaint under
this section, that there has been discrimination in price or services
or facilities furnished, the burden of rebutting the prima-facie
case thus made by showing justification shall be upon the person
charged with a violation of this section, and unless justification
shall be affirmatively shown, the Commission is authorized to issue
an order terminating the discrimination: Provided, however,

- That nothing herein contained shall prevent a seller rebutting
the prima-facie case thus made by showing that his lower price
or the furnishing of services or facilities to any purchaser or pur-
chasers was made in good faith to meet an equally low price of a
competitor, or the services or facilities furnished by a competitor.”

It is believed that Congress intended section 2(b) only as a sup-
plement to section 2(a), adding another proviso to those incorporated
within the text of section 2(a), and assuring that the provisos were to
be regarded as affirmative defenses in administrative proceedings be-
. fore the Federal Trade Commission.”” However, the phrasing of the
section in the terms of “prima-facie” case and “rebuttal” has evoked
issues as to whether the Federal Trade Commission can make out a
prima facie case of violation of section 2(a) by mere proof of a price
d1scr1m1nat1on, and as to whether proof of meeting the equally low
price of a competitor is a substantive defense under the act.

1. The prima facie case

Whether the Federal Trade Commission’s proceedings under sec-
tion 2(a) of the Robinson-Patman Act are facilitated by means of a
prima facie case under section 2(b) is not of too great practical sig-
nificance to the commission, if the commission’s position as to the ele-
ments of requisite competitive effect under section 2(a) is sustained.
The commission has never relied on its interpretation of a prima facie
‘case as defined in the Standard Oil findings to support a conclusion of
unlawful price discrimination under the Robinson-Patman Act. It has
always considered it a part of its burden to show as a matter of fact
that the price differentials tended to injure, destroy, or prevent com-
petition. However, if the commission’s reversal in the Morton Salt
case®® on the matter of requisite injury to competition is upheld, the
concept of the prima facie case may become of substantial practical
worth to the commission and may be affirmatively invoked in section
2(a) proceedings.

' The matter of the prima facie case has been given attention at the

87 80 Conec. Rec. 9418 (1936). See also supra, note 80,
%8 (C.C.A, 7th, 1947) 162 F. (2d) 949, cert. granted January 12, 194.8
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present time, because it is a necessary corollary of the commission’s
position that the section 2(b) proviso, concerning the meeting of a
competitor’s equally low price, is merely procedural and does not
constitute a substantive defense.® Also, the Second Circuit Court of
Appeals has interpreted section 2(b) relative to a prima facie case, and,
if the language of the court’s opinion is to be read literally, has con-
strued the prima facie case more liberally than contended by the com-
mission.*® The court said:

“...Congress adopted the common device . . . of shifting the
burden of proof to anyone who sets two prices, and who probably
knows why he has done so, and what has been the result. If he
can prove that the lower price did not prevent or tend to prevent
anyone from taking away the business; he will succeed, for the
accuser will not then have brought him within the statute at

all »er

It may be the court’s position that the commission’s prima facie
case consists of mere proof of a price difference. From such proof
the commission may presume the existence of competition which might
be affected, and the requisite effect on such competition.

It is doubtful whether Congress anticipated the current contention
concerning the prima facie case. No attention is directed to any pro-
cedural significance of the so-called prima facie case in the Congres-
sional reports and debates.”® It may be that Congress used the word
“discrimination” and the phrase “prima-facie case” in section 2(b) to
refer to the commission’s complete cause of action, including effect on
competition. It is to be noted that section 2(b) refers to “rebutting
the prima-facie case . . . by showing justification.” In strict legal theory,
a prima facie case is one in which a certain fact or facts are proved by
a presumption drawn from the existence of other facts. A prima facie
case is “rebutted” by advancing sufficient evidence of the non-existence
of the disputed fact or facts to overcome the presumption. A “justifi-
cation,” on the other hand, does not deny and rebut any necessary
facts in a cause of action, but “confesses” the existence of all required
facts and “avoids” their result by proof of additional facts which excuse
or extenuate. Therefore, it may be that the words “discriminate’ and
“prima-facie case” as used in section 2(b) can be properly under-
stood only in their entire context in the statute.

8 See infra, note g6.

9 Samuel H. Moss, Inc. v. Federal Trade Commission, (C.C.A. 2d, 1946) 155
F: (2d) 1016, (C.C.A. 2d, 1945) 148 F. (2d) 378.

%L 148 F. (2d) 378 at 379.

92 See supra, notes 80, 81 and 87.
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The pending Automatic Canteen case,”® raises the question whether
the prima facie case provision of section 2(b) of the Robinson-Patman
- Act applies to section 2(f). Section 2(f) makes it unlawful “knowing-
ly” to induce or receive “a discrimination in price” prohibited by the
act. Since a buyer’s inducement of a discriminatory price is unlawful
only where done “knowingly,” there are convincing reasons for believ-
ing that the prima facie case, as interpreted in the Standard Oil decision,
is not applicable to section 2(f) proceedings. Neither the commission
nor the intervening National Candy Wholesalers Association take the
position in the Awutomatic Canteen case that the commission’s case con-
sists of anything less than the full cause of action under section 2(a).

An interesting issue in the Awtomatic Canteen case is whether,
since. section 2(f) is concerned only with price discriminations “pro-
hibited by” the act, it is necessary further for the Federal Trade
Commission to prove absence of cost justification or other affirmative
defense in proceedings against purchasers. It would not appear that
the act was intended to place such a burden on the commission. How-
ever, the burden is an inequitable one on the purchasers also. Perhaps
the commission is required to join seller§ with purchasers in section
2(f) proceedings, so that the burden of proving affirmative defenses
can rest on sellers, who have the necessary information to make such
proof. ' \

2. The section 2(b) proviso

The defense of meeting an equally low price of a competitor has
been invoked in several important section 2(a) proceedings.”* The
Federal Trade Commission, after failing to take advantage of earlier
opportunities,” is now attempting to nullify this defense by estab-
lishing that its purpose is merely procedural. According to the com-
mission in the Standard Oil case,”® proof of meeting a competitor’s
price is not a substantive defense, but is merely a means of rebutting
the commission’s prima facie case, and of forcing the commission to
proof of competitive injury wherever the commission may have rested

98 7' T.C. Docket No. 4933, complaint issued March 19, 1943.

9t A, E. Staley Mfg. Co., 324 U.S. 746, 65 S.Ct. 971 (1945); 34 F.T.C. 1362
(1942); Standard Oil Co., Case No. 9211, C.C.A. 7th, F.T.C. Docket No. 4389,
modified order issued Aug. 9, 1946; Cement Institute, Nos. 23-34, October Term,
1947, Supreme Court of the United States; Aetna Portland Cement Co. v. Federal
Trade Commission, (C.C.A. 7th, 1946) 157 F. (2d) 533, 37 F.T.C. 87 (1943).

951t is to be noted that the commission has not asserted that the 2(b) Proviso
is procedural in its brief in the pending Cement Institute case before the Supreme
Court (Brief, pp. 112-117). A. E. Staley Mfg. Co., ibid.

% Case No. 9211, C.C.A. 7th, F.T.C. Docket No. 4389, modified order issued

Aug. 9, 1946.
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on its prima facie case. In connection with this point in the Stendard
Oil case, the commission said: -

« ... If proof of good faith in meeting an equally low price
of a competitor is made, the Commission could no longer rely
upon its prima facie case, but must show by additional and affirma-
tive evidence that the effect of the discrimination may be to . . .
injure . . . competition. . . . Where such injurious effect on com-
petition is affirmatively proved, the proof made as to meeting an
equally low price of a competitor under the proviso of Section
2(b) does not constitute a substantive justification or defense.”*"

There is some support for the commission’s position in the language
used by Representative Utterback in his interpretation of the Act to
Congress.” However, once again viewing statements in their entire
context, it can be demonstrated that Congressman Utterback probably
understood the proviso as substantive in nature. The remarks appear
actually directed at the matter of “good faith” under the proviso,
rather than at the issue whether the proviso is substantive or pro-
cedural.” : :

The fact that a seller in setting a discriminatory price may be meet-
ing the price of a competitor does not indicate that the effect of such
seller’s discrimination may not be to injure competition. Thus, proof
of meeting an equally low price of a competitor is not a logical rebuttal
of a presumption of injury to competition drawn from the prima facie
case. Introduction of such proof for a mere procedural purpose appears
impractical from the standpoint of Robinson-Patman Act administra-
tion, because it needlessly complicates proceedings under the act. Fur-
thermore, in an earlier precedent, the Supreme Court held that a
state anti-price-discrimination statute was unconstitutional because it
did not permit sellers to adjust their prices to local competitive condi-
tions as a substantive defense.’® For these reasons it is believed that
the contention of the commission appears headed for defeat in the
courts. )

971d. at 13.

98 «“T'his provision Is entirely procedural. It does not determine substantive rights,
liabilities and duties.” 80 Cong. Rec. 9418 (June 15, 1936).

9 Congressman Utterback states that meeting an equally low price of a competitor
is not ““an absolute bar” to a prosecution, and that it is “a question of fact to be deter- -
mined in each case, whether the competition to be met was such as to justify the
discrimination given. . . . As in any case of self-defense, while the attack against
which the defense is claimed may be shown in evidence, its competency as a bar de-
pends also upon Whether it was a legal or illegal attack.” 80 Cone. Rec. 9418 (1936).

100 Fairmont Creamery Co. v. State of Minnesota, 274 U.S. 1, 47 S.Ct. 506

(1927).
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The Second Circuit Court of Appea.ls has already held that the
section 2(b) proviso, concerning the meeting of an equally low price
of a competitor, constitutes a substantive defense. The Supreme Court,
in the 4. E. Staley case,™ may have concurred. In the Szaley case the
section 2(b) proviso was not challenged as procedural. However, the
implication of the Supreme Court’s opinion is that the proviso is
substantive. The Supreme Court stated that the sole issue was whether
Staley had “succeeded in justifying” its price discriminations by proof
of meeting competitors’ prices in good faith. The Federal Trade Com-
mission had not relied on its prima facie case, but had specifically
proved the requisite effect of Staley’s price discriminations on com-
petition. The commission’s findings were specifically affirmed by both
the Seventh Circuit Court and by the Supreme Court. In view of this
proof, it would have been wholly irrelevant to consider competitors’
prices if such proof were merely procedural in effect. The conclusion
seems inescapable that the Supreme Court by inference determined
that the section 2(b) proviso constituted an affirmative defense.

In the Moss case ™ the Second Circuit Court of Appeals was specific
in holding that the section 2(b) prov1so was substantive. The court
declared:

« ... Although it Will then appear that he has lessened, or
prevented, competition, the proviso of § 2(b) will still excuse
him, if he can show that his lower price did not undercut his
competitors, but merely ‘met’ their ‘equally low price.” In short,
that is a defence to the violation of § 2(a). This is as we inter-
pret § 2(a) and § 2(b), when read together. . . 7**

In view of these precedents of the Smley and Moss cases, it seems
predictable that the commission’s position in the Stendard Oil case that
the section 2(b) proviso is merely procedural will be overruled. The
rejection of this position will probably result in the subsidence of most
of the current debate concerning the prima facie case.’™

Sellers are permitted by the section 2(b) proviso to show that

101 424 U.S. 746, 65 S.Ct. 971 (1945); 34 F.T.C. 1362 (1942).

102 (C.C.A. 2d, 1946) 155 F. (2d) 1016, (C.C.A. 2d, 1945) 148 F. (2d)
378, 36 F.T.C. 640 (1943). For fuller commentary on the Moss case relative to
§ 2(b), see Austern, “Required Competitive Injury and Permitted Meeting of Competi-
tion,” N.Y. State Bar Assn,, ROBINSON-PATMAN Act Sympostum 63 (1947). i

108 148 F. (2d) 378 at 379.

1041t is pointed out in Austern, id. at 75 that § 2(b) applies to § 2(e) pro-
ceedings, as well as to § 2(a) proceedings. Section 2(e) contains no requlrement
of effect on competition, Therefore, § 2(b) would have no logical connection with
§ 2(e) if merely procedural as interpreted in the Standard Oil case.
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their lower prices were set “in good faith” to meet the equally low
prices of competitors. “Good faith,” as interpreted by the Supreme
Court in the Staley case, apparently means good faith in adherence to
the objectives of the Robinson-Patman Act. Thus the Court declared
that the section 2(b) proviso is concerned primarily with competitive
conditions which a seller may encounter in individual situations, and
that in lowering his price to meet a given competitive price the seller
must keep in mind his obligations under the act to treat his other
customers equitably It may be that in many situations a seller may
not meet a competitor’s lower price without extending the advantages
of that price to all of his customers affected.’®

The Supreme Court held that the prices under Staley s basmg point
system were not set in good faith to meet competitors’ prices, because
the prices were predetermined by use of an unfair system of pricing.
Under this system, the Court held, Staley took advantage of higher
competitors’ prices charged certain customers to raise its own prices
to the same customers. The argument was made that a seller could
raise his price so high that competitors’ prices would always be lower,
and that every sale could thereby be justified by the existence of a
lower price of a competitor. The court rejected this argument by
saying that such an artifically high price would not be set in “good
faith” and that “good faith” would never be interpreted in such a way
that it would vitiate the whole purpose of the Robinson-Patman Act.

It is to be noted that in Congressman Utterback’s discussion of
justification permitted by the section 2(b) proviso, he states that a
seller may meet the local price offered by a local competitor, but may
not meet a nation-wide price offered by a nationwide competitor.*®
It is possible that the Supreme Court will concur in this view.

In both the Szaley and the Moss*" cases it was held that a seller
may inadvertently undercut a competitor’s price if he attempts in good
faith only to meet the competitor’s price. However, the seller must be
reasonable in his belief as to the existence of the competitor’s price
and as to what that price is. In the Stzley case the Supreme Court
found that the seller was not reasonable and did not act in good faith
in granting discounts on the basis of “verbal information received from
salesmen, brokers, or intending purchasers, without supporting evi-

105 For fuller discussion of “good faith” under § 2(b), see McCollester, “Section
2(b),” N.Y. StaTe Bar Assn., RoBinson-Parman AcT Smyrostum 23 at 26 (1946).

108 80 Cong. REc. 9418 (1936). See supra, note 9q.

107 (C.C.A. 2d, 1946) 155 F. (2d) 1016, (C.C.A. 2d, 1945) 148 F. (2d) 378,
36 F.T.C. 640 (1943).
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dence” and with “no efforts by respondents to investigate or verify
them.”

It is probable that the seller need not always go as low as the com-
petitor’s price in order to combat it, but need make only a price con-
cession within the limit established by the competitor. The determina-
tive consideration in each case is probably the seller’s good faith, based
on the hardship of the seller’s situation and on fairness to customers
who might be affected by the seller’s discrimination. In some indus-
tries goods of high quality, with higher costs of manufacture, are in
competition with cheaper goods. A price concession may restore the
balance in favor of the seller as against the considerably lower price
of the competitor’s inferior product. The same argument seems justi-
fied as to articles of higher price based on greater public acceptance,
even though costs of manufacture may not substantially differ between
the seller’s product and that of the competitor.'*®

Section 2(b) speaks in terms of discrimination “in price or services
or facilities furnished,” and of rebutting the prima facie case by show-
ing that the lower price “or the furnishing of services or facilities” was
made to meet “the services or facilities furnished by a competitor.”
This extends the application of section 2(b) to section 2(e) of the
statute;, and possibly also to section 2(d). It is probable that a seller is
permitted to justify a lower price on the basis of meeting a com-
petltor s services and facilities, and, conversely, is permitted to Justlfy
services and facilities on the basis of the competitor’s lower price, in
each situation the justification turning on “good faith.”

Under the Sherman and Federal Trade Commission Acts sellers
have been restrained from acting in concert to suppress competition in
price. The Robinson-Patman Act is directed at unfair competition in
price and at unfair advantage in price in its aspect of cost to purchasers.
There are potentialities in the act which might have far-reaching effects
in the American economic scene. How far these potentialities may be
realized depends on the act’s development during the coming few
years. The cases now before the Federal Trade Commission and the
courts will be of key significance in determining the course, toward or
away from, such potentialities.

108 Cf, Minneapolis-FHoneywell Regulator Co., F.T.C. Docket No. 4920, order
issued January 26, 1948. The commission in this case is concerned with the seller’s
“good faith.”



