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STATE TAXATION OF INTERSTATE COMMERCEWHAT NOW?

Robert C. Brown*
ERENNIAL indeed have been the problems of state taxation
affecting interstate commerce and the problems of intergovernmental taxation as between state and federal governments. The
two problems are quite similar except that the intergovernmental
problem is mutual while the interstate problem affects only state taxing power. But both are alike in that the restrictions on the taxing
power are entirely judicial, and that while some restrictions are desirable they must themselves be limited lest we have not regulation but
destruction of taxing power.1
The intergovernmental problem is virtually settled with the allowance of non-discriminatory taxation on both sides, except as the federal
government insists on complete exemption, as it fortunately rarely
does except with respect to property and similar taxes. But the interstate problem-that is, how far the states are restricted from imposing,
or authorizing their subdivisions to impose, taxes that burden or affect
interstate commerce-remains a live and very lively one. It is the purpose of this paper to consider the present situation in this matter, and
especially how it is affected by decisions of the last two years.

P

The Basic Test
It is obvious that no state should be permitted to burden interstate
commerce in such a substantial way as to interpose trade barriers between the states. 2 This means that the test is or should be a practical
one.3 For not every state tax that remotely or even directly affects inter~

Professor of Law, University of Pittsburgh Law School.-Ed.
See for running discussions of the decisions in pre-war days: Brown, "State Taxation
of Interstate Commerce and Federal and State Taxation in Intergovernmental Relations1932-1935," 24 GEo. L. J. 584 (1936) and previous articles cited therein.
2 See Brown, "The Legal Aspects of Trade Barriers," 25 BUL. OF NAT. TAX AssN. 98
(1940); Brown, "Judicial Trends with Respect to Trade Barriers,'' in SYMPOSIUM ON TAX
BARRIERS To TRADE (Philadelphia, 1941) at pp. 261 ff.
3 See Lockhart, "State Tax Barriers to Interstate Trade,'' 53 HAnv. L. REv. 1253 (1940).
1
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state commerce interposes a real barrier between the states. To constitute a barrier in any realistic sense there must be a tax or other burden
so heavy as to constitute a substantial obstacle. But perhaps even more
important, any theory that a state tax is invalidated if it affects interstate commerce would mean the invalidation of all state and local
taxation whatever-since all such taxes, even property, are bound to
have some effect on interstate commerce.
The Supreme Court, which of course has the last word on this as
well as other constitutional matters, has often expressly recognized this
principle. An excellent statement of it may be found, for example, in
Hump Hairpin Mfg. Co. v. Emerson,4 where the Court, after citing
some of its previous decisions on the general question, said:
"The turning point of these decisions is, whether in its incidence the tax affects interstate commerce so directly and immediately as to amount to a genuine and substantial regulation of,
or restraint upon it, or whether it affects it only incidentally or
remotely so that the tax is not in reality a burden, although in
form it may touch and in fact distantly affect it."5
There are also many cases where the Court seems in fact to have
followed this principle without so explicitly formulating it. But unfortunately there are others where the principle seems to have been
lost sight of, either by supporting a tax which seems clearly to have
imposed a substantial barrier,6 or, more frequently, invalidating practically innocuous taxes on some rigid theory of doctrinal immunity of
interstate commerce. In other words "interstate commerce must pay
the way" 7 but only that. The states should be permitted to exact such
payment for the commerce, but not to bar it.
One must grant that this theory has the disadvantage of extreme
vagueness, not so much in statement as in application. 8 It is quite
natural for a hard pressed judiciary to search for a more definite and
therefore a more easily applicable test. 9 But, as will soon appear, such
-search has not only been unsuccessful, but it is apt to lead to unfortunate results in the particular cases in which it is tried.
258 U.S. 290, 42 S.Ct. 305 (1922).
at 294-5. See also Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 58
S.Ct. 546 (1938).
.
6E.g., Case of the State Freight Tax, 15 Wall. (82 U.S.) 232 (1872).
7Postal Telegraph Co. v. Richmond, 249 U.S. 252, 39 S.Ct. 265 (1919).
s See Dunham, "Gross Receipts Taxes on Interstate Transactions,'' 47 CoL. L. REv.
211 (1947).
9 See the opinions of Justices Frankfurter and Rutledge in Freeman v. Hewit, 329 U.S.
249, 67 S.Ct. 274 (1946).
4

5 Id.
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Should the Supreme Court Pass on this Problem?

Until quite recently, there seems to have been no doubt in the
Supreme Court itself of its power and duty to pass upon the validity
of state taxes alleged to constitute an unconstitutional burden upon
interstate commerce. There was infinite disagreement as to the proper
test, and still more as to the application in particular cases, but no disagreement that the Court should settle the problem seemed to appear
anywhere.
Recently, however, one member of the Court, Mr. Justice Black,
has enunciated the idea that the Court should not invalidate any state
tax, however extreme and burdensome, on this theory unless it discriminates against interstate commerce. Otherwise he thinks that any needed adjustments should be left to Congress.10 This theory has not yet
persuaded a majority of the Court, but Mr. Justice Black has not been
without support from some of his colleagues, at least in some particular
cases. The theory has also had some academic support.11
No doubt this theory of Mr. Justice Black rests partly upon the
difficulty of applying the test already advocated-that of substantiality
of burden. Also it clearly rests upon a confidence in the wisdom of
Congress and its capacity to undertake new and extremely difficult
problems-a confidence which in the light of its present burdens would
be shared by few even of the members of that body. It is obviously
absurd to expect any legislative body, even one not heavily burdened
as Congress is, to solve all these problems in advance. The very difficulty of the task, which itself quite properly worries the Supreme
Court, proves that this is a judicial problem to be solved by the judicial
technique of case-by-case approach. If Congress can help, as it sometimes can, well and good; but to expect it to handle such constitutional
problems is to attribute to its members more than human capacities.
Furthermore, Mr. Justice Black admits that the Court should interfere if a state tax discriminates against foreign commerce. This is as
much an exercise of judicial power as any other.12 If the Court should
leave this subject to Congress, it should not interfere even though the
tax is alleged to be discriminatory.
10 See for detailed statements of his position, Mr. Justice Black's dissenting opinions
in J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307, 58 S.Ct. 913 (1938) and Gwin, White
& Prince v. Henneford, 305 U.S. 434, 59 S.Ct. 325 (1939).
11 See Hellerstein, "State Franchise Taxation of Interstate Businesses," 4 TAX L. RBv.
95 (1948).
12 See Powell, "More Ado about Gross Receipts Taxes," 60 HARv. L. RBv. 501, 710
(1947).
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This is not t.o say that the Court should not resolve any serious
doubt in a particular controversy in favor of the state taxing power nor
that absence of discrimination is not an important argument in favor
of the validity of the questioned tax; but the Court has properly held
that mere lack of discrimination against interstate commerce will not
save the validity of an unduly burdensome tax.13 The problem re-mains, and must remain, a judicial one, difficult but inescapable if the
courts are to do their part in solving one of our most important problems-the saving of both the unity of the nation and the continued
vitality of the states.
What is Interstate Commerce?

Assuming, then, that the courts are to continue to restrain state taxation unduly burdening interstate commerce, the next question is what
is interstate commerce. It certainly does not include, at least for this
purpose, all transactions where more than one state is involved.
On the other hand, interstate commerce does include foreign
commerce, when the tax problem is involved. It is true that the Constitution explicitly prohibits the states from taxing imports or exports.14
In view of this express prohibition, whereas limitations on state taxing
power with respect to interstate commerce are at the most implied, it
has been urged that the limitations on the states with respect to foreign
commerce are stricter.115 But, in general, the test whether 'a state tax
is in fact really on exports or imports is essentially the same as that
which determines whether a like tax is an undue burden on interstate
commerce.16
On the other hand, a transaction involving more than one state is
· not interstate commerce for taxing purposes, when the involvement of
more than one state was purely voluntary and not really required.17
Nor is interstate commerce involved in situations where goods are
produced in one state, merely because they are certain to be taken to
18 Puget Sound Stevedoring Co. v. State Tax Commission, 302 U.S. 90, 58 S.Ct. 72
(1937); Freeman v. Hewit, 329 U.S. 249, 67 S.Ct. 274 (1946).
14 Art. 1, § 10, cl. 2.
115 See Powell, "More Ado about Gross Receipts Taxes," 60 H.mv. L. Rllv. 501, 710
(1947). And see the disagreement even among the dissenting Justices in Joseph v. Carter
& Weeks Co., 330 U.S. 422, 65 S.Ct. 815 (1947).
16Cook v. Pennsylvania, 97 U.S. 566 (1878); Crew Levick Co. v. Pennsylvania, 245
U.S. 292, 38 S.Ct. 126 (1917).
17Wiloil Corp. v. Pennsylvania, 294 U.S. 169, 55 S.Ct. 358 (1935). See also International Harvester Co. v. Department, 322 U.S. 340, 64 S.Ct. 1019 (1944).
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another state for sale or other use there,1 8 even though such movement
to the other state is instantaneous.19 It is evident that here the courts
are drawing rather close distinctions which are more than technical.
The same may be said of the rule that a state tax cannot fall afoul
of interstate commerce restrictions merely because applicable to goods
brought from outside the state ( unless, indeed, discriminatory as
against such goods). 20 The theory is that the interstate commerce is
over. But the uncertainties of even this rule are illustrated clearly by
Independent Warehouses Inc. v. Scheele21 where the majority of the
Court held that where coal was brought to a railroad-controlled warehouse in New Jersey merely for redistribution to be reshipped to New
York City, the interstate commerce was over, merely because some of
the coal was kept there over a year. A local tax which would have been
improper if interstate commerce had not ended was therefore sustained,
but with a vigorous dissent. 22
Subject to the above rather technical and slippery distinctions, the
rules here are fairly sensible. If the transaction involves more than one
state it is generally interstate commerce; this is sufficient without the
necessity of anything passing entirely through any state.23 And despite
some earlier dispute,24 it now seems to be settled that commercial movement from a point in one state to a point in the same state but passing
through one or more other states is interstate commerce.26
One particular activity both new and important deserves a word on
this point. This is radio and television broadcasting. The Supreme
Court has intimated that such an activity is of itself interstate commerce,
and as such is entitled to protection from state taxation. 26 The Court
18 Heisler v. Thomas Colliecy Co., 260 U.S. 245, 43 S.Ct. 83 (1922); International
Harvester Co. v. Evatt, 329 U.S. 416, 67 S.Ct. 444 (1947).
10 Utah P. & L. Co. v. Pfost, 286 U.S. 165, 52 S.Ct. 548 (1932).
20Memphis Gas Co. v. Beeler, 315 U.S. 649, 62 S.Ct. 857 (1942).
21331 U.S. 70, 67 S.Ct. 1062 (1947).
22 Mr. Justice Jackson wrote a dissenting opinion arguing that this tax was in fact a
serious burden on interstate commerce, and would have to be borne by the New York
consumers. Mr. Chief Justice Vinson agreed with Mr. Justice Jackson's opinion. Even
Mr. Justice Frankfurter, who was one of the majority, wrote a concurring opinion admitting
that the distinction between this tax and one imposing a direct burden on interstate commerce
is largely technical. Id. at 91.
23 Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 196, 5 S.Ct. 826 (1885); Fargo v.
Michigan, 121 U.S. 230, 7 S.Ct. 857 (1887).
24 Leigh Valley R.R. Co. v. Pennsylvania, 145 U.S. 192, 12 S.Ct. 806 (1892).
2:; Central Greyhound Lines v. Mealey, 334 U.S. 653, 68 S.Ct. 1260 (1948). This
is one of the recent decisions on the general problem, and will be discussed in more detail
later.
26 Fishers' Blend Station v. State Tax Commission, 297 U.S. 650, 56 S.Ct. 608 (1936).
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held that this was not merely generating power in the state, but actually
transmitting across state lines. 27 This seems sound on theory; but, as
will soon appear, the mere fact that the activity is interstate commerce
should not prevent all state taxation of it. 28 Besides, it appears possible
for a state to separate the local from the interstate business in many
instances, and tax the former. 29

Valid Taxes on Interstate Commerce
Of course state and local property taxes are proper, and the fact that
the property in question is used largely or wholly in carrying on interstate commerce does not affect power to tax. 30 And even a tax on gross
receipts from interstate commerce is sustainable if in lieu of other
property taxes,31 but not unless such gross receipts tax is really in lieu
of other property taxes. 32 Sometimes this doctrine enables the Supreme
Court to sustain a tax pretty clearly burdening interstate commerce. 33
The Court has admitted that such in lieu taxes often impose an actual
burden equal to that of some of those invalidated under the commerce
clause. 34 The point is that this doctrine should not be treated as a
technical rule without exceptions, but a true property tax, however
measured, is not likely to constitute an undue burden on interstate
commerce.35
Another state tax directly on receipts from interstate commerce, and
so directly burdening it, which is nevertheless generally sustained, is a
net income tax. 36 This is avowedly dependent upon the lesser burden
of a net income tax-applying only when a profit is made. 37 Df course,
;21 Utah

P. & L. Co. v. Pfost, 286 U.S. 165, 52 S.Ct. 548 (1932) was thus distinguished.
See comment, l STAN. L. Rl!v. 740 (1949).
29 Beard v. Vinsonhaler, (Ark. 1949) 221 S.W. (2d) 3, appeal dismissed 70 S.Ct. 146
(1949). The tax in question was a low flat tax explicitly stated not to apply to interstate
commerce. This seems like a rather specious distinction; but the real justification is that the
burden of the tax is not heavy.
30Virginia v. Imperial Coal Sales Co., 293 U.S.15, 55 S.Ct. 12 (1934). And cf. Cudahy
Packing Co. v. Minnesota, 246 U.S. 450, 38 S.Ct. 373 (1918).
31 McHenry v. Alford, 168 U.S. 651, 18 S.Ct. 242 (1898).
32 J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307, 58 S.Ct. 913 (1938).
33 See Galveston Ry. Co. v. Texas, 210 U.S. 217, 28 S.Ct. 638 (1908), thus explaining
the questionable case of Maine v. Grand Trunk Ry. Co., 142 U.S. 217, 12 S.Ct. 121 (1891).
34 Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 58 S.Ct. 546 (1938).
See also, Lockhart, "Gross Receipts Taxes on Interstate Transportation and Communication,"
57 HAnv. L. Rl!v. 40 (1943).
35 Galveston Ry. Co. v. Texas, 210 U.S. 217, 28 S.Ct. 638 (1908).
86 Matson Nav. Co. v. State Board, 297 U.S. 441, 56 S.Ct. 553 (1936); Memphis Gas
Co. v. Beeler, 315 U.S. 649, 62 S.Ct. 857 (1942).
87 U.S. Glue Co. v. Oak Creek, 247 U.S. 321, 38 S.Ct. 499 (1918).
28
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the tax must be apportioned, so as not to burden activities outside the
taxing state,38 but this is a due process rather than a commerce clause
restriction. But again, a tax ,on net income from interstate commerce
may be an undue burden,39 and the Supreme Court has more recently
declined to dismiss an attack on a state tax alleged to burden interstate
commerce, solely on the ground that it was measured by net income.40
Another rather minor example of a state tax directly burdening
interstate commerce, and yet usually sustained, is one for use of the
roads-usually by a motor carrier. This is obviously sound, as there is
no reason why commercial use of the roads should not be locally taxed
or why this does not apply to inter- as well as intrastate commerce.
Nor are the proceeds of the tax required to be restricted to construction
and maintenance of the roads. But unless apportioned so as to be limited to roads within the state, or unless the maximum tax is very low,
the tax is likely to be invalidated under both the commerce and due
process clauses.41
Formalistic Tests as to Undue Burdens on Interstate Commerce
But often all the methods of escape previously considered will fail
to solve the problem. The courts are confronted with a state or local
tax which clearly impinges upon interstate commerce, which is not a
property tax or one for the use of the roads, and which is not restricted
to net profits. Yet it would not do to invalidate the tax without further
consideration, any more than it would do to support all such taxes.
The problem of whether any such tax shall or shall not be sustained
is obviously embarrassing. It would be so much simpler to have a definite and quasi-mathematical test that the Supreme Court can hardly be
blamed for trying to find one. Several such tests have been tried; none
seem to have succeeded very well.
One is the doctrine that if the taxpayer's activities in the state are
solely interstate commerce, no tax at all can be imposed on such activities. 42 Thus in Ozark Pipe Line Corp. 11. Monier,4 3 a corporation
38 Hans Rees' Sons v. North Carolina, 283 U.S. 123, 51
39 Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 191, 5

S.Ct. 385 (1931).
S.Ct. 826 (1885). Here the
tax was measured by dividends; but these can in general be paid only out of net earnings.
40Spector Motor Service v. McLaughlin, 323 U.S. 101,,65 S.Ct. 152 (1944).
41 See Aero Mayflower Transit Co. v. Board, 332 U.S. 495, 68 S.Ct. 167 (1947);
Elgin v. Capitol Greyhound Lines, (Md. 1949) 64 A. (2d) 284.
42 Anglo-Chilean Corp. v. Alabama, 288 U.S. 218, 53 S.Ct. 373 (1933).
43 266 U.S. 555, 45 S.Ct. 184 (1925).
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whose oil pipe line crossed the taxing state and which neither received
nor delivered oil in that state was held immune from a state franchise •
tax measured by capital employed in the state, since the taxpayer did
not there engage in anything but interstate commerce at all.
This seems a quite unrealistic test. If the taxpayer engages in intrastate commerce within the state to the very slightest extent, the tax (so
far as this test is concerned) will be entirely valid, yet the burden on
interstate commerce is essentially the same. Furthermore, as pointed
out in the dissenting opinion in the Ozark case, the net income tax
cases have completely ignored this test.
Another test which is supposed to be definite and one which the
Court has certainly used quite extensively is one of directness of burden. If the tax directly burdens interstate commerce it is presumably
bad; if the burden is indirect it is probably valid. There is undoubtedly realism in this test if it is not applied rigidly. A direct burden is
more likely to be injurious and objectionable than an indirect burden.
But the test applied rigidly is more than unsatisfactory. In the first
place, the line between a direct and an indirect burden is a very shadowy one-a matter of degree. And more important, a small direct tax
may in some instances be in fact a lesser burden than a heavy tax which
only indirectly impinges upon interstate commerce.44 There seems to
be no escape from restricting the matter of directness of the tax to such
light as it may throw upon the fundamental but difficult problem of
how heavy on, and discouraging to, interstate commerce the tax is.
The Court had shown some tendency by the beginning of the last
decade to minimize this and other rigid tests. 45 But a disturbing recurrence of the idea appeared in 1946 in Freeman v. Hewit,46 invalidating
the Indiana gross income tax as applied to the proceeds of the sale of
securities by an Indiana resident on the New York Stock Exchange.
Mr. Justice Frankfurter, who wrote the majority opinion, rested upon
the proposition that the tax was a direct burden upon interstate commerce and also said that the fact that the burden on intrastate transactions of this sort was just as heavy was immaterial.
He conceded that the Court had often used language that was inconsistent with this rigid theory but explained such inconsistencies with
44 See Independent Warehouses Inc. v. Scheele, 331 U.S. 70, 67 S.Ct. 1062 (1947),
where the court was in disagreement both as to whether the burden of the tax was direct
or not, and as to whether it was substantial.
45 See Lockhart, "Gross Receipts Taxes on Interstate Transportation and Communication," 57 HAnv. L. REv. 40 (1943).
46 329 U.S. 249, 67 S.Ct. 274 (1946).
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the remark, "Language alters, and there is a fashion in judicial writing
as in other things."47 A "fashion," by the way, which seems to be
something of a reversion to judicial Victorianism.48
The result in the Freeman case seems rather harsh so far as the
state taxing power is concemed.49 But it has been defended on grounds
not of form but of potentially heavy and multiple taxation-certainly a
real discouragement to interstate commerce.60
The same year as the Freeman case, the Court used the same reasoning of "direct burden on interstate commerce" in invalidating a local
"drummers' tax."61 But here the result was pretty clearly correct; and
there was indication even before the most recent cases that the Court
would not adhere rigidly to this formalistic theory.62
Another, though closely connected, theory is to distinguish local
"incidents of commerce'' from the commerce itself. The thought is that
the states may tax the incidents with considerable freedom, although
their power to tax the commerce itself is much more restricted. In
other words a state tax which is quite objectionable if considered to be
on the commerce is presumptively valid if confined to local incidents
or facilities of such commerce.
This theory, while having some earlier foreshadowings, 63 is in its
definite formulation comparatively recent. Probably its most definite
formulation was in Coverdale v. Arkansas-Louisiana Pipe Line Co./' 4
where a state tax on compressors for moving gas in a pipe-line (more
than 95% of which involved interstate commerce) was sustained on
the theory that such compressors were a mere local incident and not
the commerce itself. And the local sale of coal, necessarily brought
from outside the state, has been held to constitute a local incident to
47 Id.

at 254.
Mendelson, "Recent Developments in State Power to Regulate and Tax Interstate Commerce," 98 Umv. PA. L. RBv. 57 (1949).
49 See Dunham, "Gross Receipts Taxes on Interstate Transactions,'' 47 CoL. L. RBv.
211 (1947).
50 See Powell, "More Ado about Gross Receipts Taxes," 60 HARv. L. REv. 501, 710
(1947). See also the concurring opinion of Mr. Justice Rutledge in Freeman v. Hewit,
329 U.S. 249 at 267-8, 67 S.Ct. 274 (1946).
Ill Nippert v. Richmond, 327 U.S. 416, 66 S.Ct. 586 (1946).
CS2 Beard v. Vinsonhaler, (Ark. 1949) 221 S.W. (2d) 3 upheld a local tax on radio
broadcasting, apparently contra to Fisher's Blend Station v. State Tax Commission, 297
U.S. 650, 56 S.Ct. 608 (1936). The Supreme Court dismissed the appeal [70 S.Ct. 146
(1949)] "for want of a substantial Federal question" citing Crutcher v. Kentucky, 141 U.S.
47, 11 S.Ct. 851 (1891), a case which does not seem much in point, and so far as in point,
contra to the Arkansas decision.
113 See e.g., State Tax on Railway Gross Receipts, 15 Wall. (82 U.S.) 284 (1872).
M 303 U.S. 604, 58 S.Ct. 736 (1938).
48 See
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the interstate commerce involved in bringing in the coal, and so subject
to a local sales tax. 55
The cases just referred to may well have been rightly decided on
other grounds; but this particular theory is clearly undefendable. It
cannot be much more effectively attacked than in the following language of the Court itself, speaking through Mr. Justice Rutledge, in
Nippert v. Richmond: 56
"If the only thing necessary to sustain a state tax bearing upon
interstate commerce were to discover some local incident which
might be regarded as separate and distinct from 'the transportation
or intercourse which is' the commerce itself and then to lay the
tax on that incident, all interstate commerce would be subjected
to state taxation and without regard to the substantial economic
effects of the tax upon the commerce. For the situation is difficult
to think of in which some incident of an interstate transaction
taking place within a State could not be segregated by an act of
mental gymnastics and made the fulcrum of the tax. All interstate commerce takes place within the confines of the States and
necessarily involves 'incidents' occurring within each State through
which it passes or with which it is connected in fact. And there
is no known limit to the human mind's capacity to carve out from
what is an entire or integral economic process particular phases or
incidents, label them as 'separate and distinct' or 'local', and thus
achieve its desired result." 57
In other words, interstate commerce not merely involves, but is
necessarily wholly composed of, "local incidents." If these local incidents are freely taxable, it is not merely unnecessary but impossible to
tax the commerce itself. Again, as Mr. Justice Rutledge intimates, we
are thrown back to a consideration of the difficult but inescapable question of "the substantial economic effects of the tax upon the commerce."
Along the same line of attempting to construct more definite tests ·
is the thought that the form or measure of the tax may be material.
But the Court has had no difficulty in finding that a franchise or capital
stock tax on a participant in interstate commerce (but not directed
5 5 McGoldrick v. Berwind-White Co., 309 U.S. 33, 60 S.Ct. 388 (1940), a case which
will be discussed later.
56 327 U.S. 416, 66 S.Ct. 586 (1946).
.
57 Id. at 423. See also Mr. Justice Rutledge's concurring opinion in Freeman v. Hewit,
329 U.S. 249 at 267-8, 67 S.Ct. 274 (1946). But in Joseph v. Carter & Weekes Co., 330
U.S. 422, 67 S.Ci:. 815 (1947) Mr. Justice Rutledge agreed with Mr. Justice Douglas
(p. 442) in the theory that loading of ships for a voyage to another country is a separable
local incident from the foreign commerce and so locally taxable. The majority of the Court
disagreed.
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against the commerce itself) may constitute an unconstitutional burden
upon such commerce.58 Even more clearly, an excise tax upon the
use of instrumentalities of interstate commerce burdens such commerce.59
More realistic is the thought that a tax on gross receipts from interstate commerce is presumptively bad. Obviously, since this tax must
be paid though the business is unsuccessful or even conducted at a
loss, it constitutes a far greater potential and often actual burden than
a tax on net income.
Of course a tax on gross receipts may in fact be a property tax, and
so if confined to the taxing jurisdiction is entirely proper though impinging on interstate commerce. 00 But even here a gross receipts tax
is under suspicion and may be upset if excessive, though in lieu of
certain property taxes. 61
But if it cannot be defended on this last ground, a gross receipts
tax impinging on interstate commerce is usually bad. This is the
case especially if the tax is directed against the gross receipts of railroads and other organizations engaged in the business of transportation. 62 But the same presumptive invalidity of a gross receipts tax
applies to a tax on the gross receipts of a non-transportation business
if the organization in fact engages substantially in interstate commerce
-as for example, a producing concern which sells substantial parts of
its products in other states,63 or a merchant engaged in interstate or
foreign commerce. 64 Such a tax is bad "at least when not apportioned
to the activities carried on within the state."65 The same rule has even
been applied to a publishing company (publishing a magazine having
interstate circulation),66 a radio broadcasting station,67 and a stevedoring concern. 68
58 Air-Way Corp. v. Day, 266 U.S. 71, 45 S.Ct. 12 (1924); Anglo-Chilean Corp. v.
Alabama, 288 U.S. 218, 53 S.Ct. 373 (1933).
59 Cooney v. Mountain States Tel. and Tel. Co., 294 U.S. 384, 55 S.Ct. 477 (1935).
60 McHenry v. Alford, 168 U.S. 651, 18 S.Ct. 242 (1898); Cudahy Packing Co. v.
Minnesota, 246 U.S. 450, 38 S.Ct. 373 (1918).
01 New Jersey Bell Tel. Co. v. State Board, 280 U.S. 338, 50 S.Ct. 111 (1930).
62 Fargo v. Michigan, 121 U.S. 230, 7 S.Ct. 857 (1887); Galveston Ry. Co. v. Texas,
210 U.S. 217, 28 S.Ct. 638 (1908). But cf. Maine v. Grand Trunk Ry. Co., 142 U.S. 217,
12 S.Ct. 121 (1891).
os J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307, 58 S.Ct. 913 (1938); Gwin, White
& Prince v. Henneford, 305 U.S. 434, 59 S.Ct. 325 (1939).
64 Crew Levick Co. v. Pennsylvania, 245 U.S. 292, 38 S.Ct. 126 (1917).
65 Gwin, White & Prince v. Henneford, 305 U.S. 434 at 439, 59 S.Ct. 325 (1939).
66 Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 58 S.Ct. 546 (1938).
67Fisher's Blend Station v. State Tax Commission, 297 U.S. 650, 56 S.Ct. 608 (1936).
68 Puget Sound Stevedoring Co. v. State Tax Commission, 302 U.S. 90, 58 S.Ct. 72
(1937). The state tax was held invalid so far as the gross receipts were from stevedoring
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But again the Court has been constrained to admit that the matter
is one of economic burden rather than technical rules. A gross receipts
tax is very likely to impose an undue and therefore unconstitutional
burden on interstate commerce; but this is not necessarily or invariably
the case. Even a non-apportioned gross receipts tax may be sustained
if the burden on interstate commerce, while certain, is not deemed
substantial, and especially if the Court does not believe that a similar
tax can be imposed elsewhere. 69
Sales taxes constitute one particular kind of gross receipts taxes
and seem to be of particular importance, because when involving more
than one state the sales are very definitely interstate commerce in themselves. It would seem on the face of it that no state could impose a
sales tax where a seller in one state sells directly to a buyer in another,
as this would constitute a direct burden on interstate commerce. The
loss of revenue can be made up by the buyer's state, at least in part,
by the imposition of a supplementary use tax. 70
But this fairly simple solution has not been adhered to in all
respects. The most obvious variation was McGoldrick v. BerwindWhite Co.,71 sustaining a New York City sales tax on direct sales of
coal from the mines in Pennsylvania. The theory of the court was
principally that the delivery to the New York buyer was a "local
incident," separate from the interstate sales. This has already been
shown to be a dubious theory. But the result could be sustained if
no other state could tax the sale; then the sales tax in the buyers'
jurisdiction would merely equalize the burden on intra- and interstate commerce. But a tax by both the seller's and buyer's jurisdictions
on the same sale would heavily burden the interstate commerce.indeed would certainly bar it except in the few situations (like that
in the Berwind-White case itself) where there is a monopoly in one
state of a natural resource, and interstate commerce is therefore necessary, if the product is to be obtained, no matter what the cost.
There appears to be no certainty of immunity from such double
burden if the Berwind-White doctrine that the state of the buyer may
tax an interstate sale is followed. Indeed there is considerable indicaactually carried on by the taxpayer, but valid so far as the receipts were from the ''local
activity'' of furnishing stevedores to the shipping companies.
69 Western
70 See

Live Stock v. Bureau of Revenue, 303 U.S. 250, 58 S.Ct. 546 (1938).
Brown, "Some Legal Aspects of State Sales and Use Taxes," 18 Tom. L. J. 77

(1943).
11309 U.S. 33, 60 S.Ct. 388 (1940).

1950]

TAXATION OF INTERSTATE COMMERCE

911

tion that the state of the seller may also tax the transaction, at least
if the seller is also the producer. 72 This may be the reason why the
Berwind-White case is not now generally followed. It has not been
overruled, but it has been so distinguished and alleged to rest on i~
peculiar facts that there seems to be little left of it. According to the
present doctrine, no sales tax may generally be imposed in a sale
directly in interstate commerce by the state of the buyer,73 or even
of the seller. 74 The Berwind-White case was very likely a step in the
right direction if the Court had been willing first to see that the real
test is multiple burden, and then to apply the doctrine so as to avoid
such multiple burden. Failing that, the only solution seems to be to
fall back on the use tax as an insurance against improper loss of
revenue and as an equalizing factor between intra- and interstate commerce.
But it is in this very matter that the Court has engaged in some
of its most peculiar intellectual wanderings. The difficulty arises because the use tax, while theoretically a perfect substitute for the invalid
sales tax, is practically quite ineffective unless it can be collected from
the seller. The seller is not liable for it and the buyer is; but the
chance of actually collecting it from the latter is poor indeed. It is
obviously impractical to compel the seller to collect a use tax of another state except in pretty large transactions; but if that much is
required, the loss of revenue by the buyer's state will be much minimized, especially as the seller will know who and where the buyer is,
if it is really an interstate transaction.
The trouble is, of course, that the seller can't be touched if he
keeps out of the buyer's state. And he is almost sure to keep out
except for the very interstate activities in question. However, the
Supreme Court quite clearly and very sensibly held that a seller having an office in the buyer's state can be compelled to collect that state's
use tax, even though the local office was merely for the use of salesmen and (since the goods were always sent direct from outside the
state) solely a facility of interstate commerce. 75
72 Aponaug Mfg. Co. v. State Tax Commission, 190 Miss. 805, 1 S. (2d) 763 (1941),
cert. den. 314 U.S. 577, 62 S.Ct. 131 (1941).
1s McLeod v. J.E. Dilworth Co., 322 U.S. 327, 64 S.Ct. 1023 (1944), distinguishing
the Berwind-White case [309 U.S. 33, 60 S.Ct. 388 (1940)] on the theory that there the
sale was "realistically" in New York. The majority opinion was by Mr. Justice Frankfurter.
Mr. Justice Douglas in dissenting observed caustically but with somewhat more realism that the
majority made the matter one of "dialectics," not "practical considerations and business
realities."
74 Freeman v. Hewit, 329 U.S. 249, 67 S.Ct. 274 (1946).
75 Felt & Tarrant Co. v. Gallagher, 306 U.S. 62, 59 S.Ct. 376 (1938).
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But suppose the seller has no permanent business in the state, and
merely sends agents to solicit orders? Then the seller is not doing any
business in the state (except possibly interstate commerce) and the
Court, as already said, decided in McLeod v. J. E. Dilworth76 that
no sales tax could be imposed. But the same day, in the companion
case of General Trading Co. v. State Tax Commission, 17 the ruling
was that under the same circumstances, the seller, who has no place
of business within the buyer's state may nevertheless be required by
that state to collect and pay over to _it the use tax imposed on the
buyer. 78
The opinions in both these cases were written by Mr. Justice
Frankfurter. But it is hardly surprising that there were dissenting
opinions· in both cases, and that at least five of the judges were unable
to fit the two decisions together.79
But, as frequently happens in this general problem, the result
seems better than the logic. Assuming that the Court is unwilling to
permit a sales tax in interstate transactions-which is .right, unless it
is to insist in the avoidance of a multiple burden by restricting the
tax to one state (preferably the buyer's)-it is well to give the buyer's
state the consolation prize of as effective a method of collecting the
use tax as is available. Even so, the use tax cannot be as effective as
a sales tax for it can be thus collected only where the shipment is
directly to the buyer-but it is very helpful to the buyer's state. The
burden on the seller is illogical, but not really very heavy. The use
tax to the extent collected is not an undue burden on interstate comµierce since it imposes on such commerce a burden equal only to that
already borne by intrastate transactions.

The Distinction Between Transportation and Other Businesses

It has aiready been suggested that the nature of the taxpayer's
business may make a difference as to the validity of the state or local
tax impinging on interstate commerce. Here the main distinction is
76 322 U.S. 327, 64 S.Ct. 1023 (1944).
11322 U.S. 335, 64 S.Ct. 1028 (1944).
78 Some state courts do not permit this way of collecting the use tax. Reichman-Crosby
Co. v. Stone, 204 Miss. 122, 37 S. (2d) 22 (1948).
79 Jn the General Trading Co. case, [322 U.S. 335, 64 S.Ct. 1028 (1944)] Mr. Justice
Jackson's dissenting opinion (concurred in by Mr. Justice Roberts) well sums up the logical
inconsistency of the two cases by saying, at 339, "So we are holding that a state has power
to make a tax collector of one whom it has no power to tax. Certainly no state has a constitutional warrant for making a tax collector of one as the price of the privilege of doing interstate
commerce."
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between taxes directly on persons engaged in the transportation business and those not so engaged but engaging in interstate commerce
as an incident (though usually an important one) to their regular
business.
Obviously, a tax on transportation companies engaged in interstate commerce is a direct and inescapable burden on such commerce.
As already pointed out, such directness of burden does not prove the
invalidity of the tax; nor does indirectness of burden remove all doubts
of validity. But it is an important consideration.
From this standpoint, it is clear that a state tax on railroads, motor
carriers, and other persons engaged primarily in the business of transportation for others is presumptively a burden on interstate commerce
and needs much clearer justification. Some early cases failed to understand, or ignored, this distinction,80 but these decisions have been overruled or so limited as to make clear that the distinction is now recognized. 81 Indeed some doubt has been expressed as to the propriety of
even a net income tax imposed directly upon a transportation company. 82 In any event, the great majority (though certainly not all) of
the decisions invalidating state taxes under the commerce clause have
been taxes on the transportation business.83 But, of course, a state tax
on a transportation concern is not invalid if it can be shown not to
burden interstate commerce unduly. 84
In this aspect the situation of taxes on transportation is relatively
unfavorable. But from another aspect such a tax has an advantage over
non-transportation taxes in meeting an attack under the commerce
clause. That is the obviously greater possibility of reasonably accurate
and fundamentally rational apportionment of most taxes on transportation. 85
80 Case of the State Freight Tax, 15 Wall. (82 U.S.) 232 (1872); State Tax on Railway
Gross Receipts, 15 Wall. (82 U.S.) 284 (1872); Maine v. Grand Trunk Ry. Co., 142
U.S. 217, 12 S.Ct. 121 (1891). See also Erie Ry. Co. v. Pennsylvania, 21 Wall. (88 U.S.)
492 (1874).
81 Fargo v. Michigan, 131 U.S. 230, 7 S.Ct. 857 (1887); Philadelphia S.S. Co. v.
Pennsylvania, 122 U.S. 326, 7 S.Ct. 1118 (1887); Galveston Ry. Co. v. Texas, 210 U.S.
217, 28 S.Ct. 638 (1908).
82 Spector Motor Service Inc. v. McLaughlin, 323 U.S. 101, 65 S.Ct. 152 (1944). But
see the Connecticut court's interpretation of this decision in Spector Motor Service, Inc.
v. Walsh, 135 Conn. 37, 61 A. (2d) 89 (1948).
83 See the dissenting opinion of Mr. Justice Black in J. D. Adams Mfg. Co. v. Storen,
304 U.S. 307 at 316, 58 S.Ct. 913 (1938).
84 Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 U.S. 604, 58 S.Ct. 736 (1938).
85 See Dunham, "Gross Receipts Taxes on Interstate Transactions," 47 CoL. L. Rnv.
211 (1947).
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Apportionment, of course, is not the whole test, nor is its necessity
solely a result of the commerce clause. It may be required under the
due process clause in order to determine the amount of intangible or
tangible movable property taxable in a particular state,86 or the amount
of net income taxable by a particular state; 87 though there is a natural
tendency to confuse the due process and commerce clauses and to rely
on both in this class of cases.88
Nor does proper apportionment necessarily prove the absence of
improper burden on interstate commerce. There may still be such a burden, and the fact that the state does not impose more than its share of such
a burden does not make the burden proper. But apportionment reduces and therefore goes a long way to justify the burden of the tax,
which, as already pointed out, is as to interstate commerce a matter
of degree. In particular, proper apportionment goes a long way toward
avoiding the possibility of multiple taxation of the same interstate transaction-the most obviously objectionable barrier to interstate commerce.
Apportionment has therefore been given much weight by the Supreme
Court in this matter, and properly so.89
The general attitude of the Court is well shown in the following
quotation from a decision invalidating a state gross receipts tax on
manufacturers within the state with respect to goods sent outside.90
"The vice of the statute as applied to receipts from interstate
sales is that the tax includes in its measure, without apportionment, receipts derived from activities in interstate commerce; and
that the exaction is of such a character that if lawful it may in
substance be laid to the fullest extent by states in which the goods
are sold as well as those in which they are manufactured. Inter.state commerce would thus be subjected to the risk of a double
tax burden to which intrastate commerce is not exposed, and which
the commerce clause forbids. We have repeatedly held that such
a tax is a regulation of, and a burden upon, interstate commerce
prohibited by Article I, sec. 8 of the Constitution. The opinion
See e.g., Cudahy Packing Co. v. Minnesota, 246 U.S. 450, 38 S.Ct. 373 (1918).
Hans Rees' Sons v. North Carolina, 283 U.S. 123, 51 S.Ct. 385 (1931); Matson
Nav. Co. v. State Board, 297 U.S. 441, 56 S.Ct. 553 (1936).
88 A conspicuous example is Air-Way Corp. v. Day, 266 U.S. 71, 45 S.Ct. 12 (1924).
89 It has been suggested that the Court has abandoned, at least verbally, the apportionment theory in interstate taxation matters. Hellerstein, "State Franchise Taxation of Interstate Businesses," 4 TAX L. REv. 95 (1948). It is believed, however, that the Court has
never abandoned apportionment as a proper test, but has merely and properly recognized that
it is not an all-sufficient one.
90 From J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307 at 311-2, 58 S.Ct. 913 (1938).
86

87
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of the State Supreme Court stresses the generality and nondiscriminatory character of the exaction, but it is settled that this
will not save the tax if it directly burdens interstate commerce."
This is on the whole a realistic test, even if the language quoted
might perhaps be criticized as laying at the end too much stress on
the formal test of direct burden. But it is certainly sound in emphasizing the importance of apportionment and of avoiding a serious
chance of multiple burdens-a test which necessarily involves possibilities or at least probabilities; for no state ought to be permitted to
impose an improper tax merely because some other state has not yet
seen fit to impose a proper one.91
In view of the less direct and in fact lesser burden of the tax when
imposed upon non-transportation business, the requirements as to apportionment are perhaps not so strict. 92 But as shown by the last case
quoted from, and others,93 an unapportioned tax is likely to be invalidated. But how to do it. It is not usually difficult to apportion transportation-a mileage basis will do if nothing better appears-but on
what basis shall we apportion receipts from manufacturing in one state
and sales in another; the use of the same telephone for calls within and
outside the state; or radio broadcasting as to receptions within and
without the state? The cases just cited pose these questions, and many
more appear frequently; but we rarely get answers. Sometimes the
decision seems to rest upon the Court's idea of whether multiple
burdens will or are likely to appear; but this, while an entirely realistic
test, is often impossible to produce realistic solutions.94
The result seems to be a good deal of a stand-off. A tax on transportation is more likely to be burdensome but is easier to apportion
effectively; a non-transportation tax is somewhat less likely to be burdensome but difficult and often impossible to apportion. 911 These considerations like the others are often helpful, but the fundamental
problem remains the same: whether the tax, as a matter not of law
but of economic fact, imposes a substantial burden amounting to al
91 See Powell, "More Ado About Gross Receipts Taxes," 60 HARv. L. REv. 501, 710
(1947).
_
92 Western Live Stock v. Bureau of Revenue, 303 U.S. 250, 58 S.Ct. 546 (1938).
9s Cooney v. Mountain States Tel. & Tel. Co., 294 U.S. 384, 55 S.Ct. 477 (1935);
Fisher's Blend Station v. State Tax Commission, 297 U.S. 650, 56 S.Ct. 608 (1936).
94 Consider, for example, the problem whether a gross receipts tax by the state of the
seller of securities can be duplicated by the state where the stock exchange is. Freeman v.
Hewit, 329 U.S. 249, 67 S.Ct. 274 (1946).
95 See Lockhart, "Gross Receipts Taxes on Interstate Transportation and Communication," 57 HARv. L. REv. 40 (1943).

916

MmmGAN LAw REvmw

[ Vol. 48

least a potential barrier on interstate commerce. If so, it should be
invalidated no matter how apparently unobjectionable its form or
basis; if not, it should be sustained.

The Recent Cases
The general situation with regard to the validity of state and local
taxation on interstate commerce is thus a considerable tangle. But
the actual results, though by no means immune from just criticisms
in many instances,96 have been, on the whole, more satisfactory than
the theories which the Supreme Court has at various times used-and
misused. Through a tangle of often ultra-dogmatic reasoning, the
Court has been seeking, sometimes almost unconsciously, for the one
general test, which is difficult but practical-namely, does the tax in
question interpose a substantial burden on interstate commerce? Interstate commerce must pay its way in state taxes as in other costs. But
if the state taxes do more than make it pay its way-that is, burden it
because it is interstate commerce-they should be invalidated. Such a
principle· is not only sound, but one reasonably consistent with the
general c~ent of authority.
The question has arisen, however, whether the most recent decisions
are consistent with this trend, or whether they indicate a distinct change
in the Court's attitude on the general problem. These cases will therefore now be considered with this problem in mind.
The £.rst of these recent cases is Central Greyhound Lines v.
Mealey. 97 Here the Court invalidated, as an improper burden on interstate commerce, a New York tax on the gross receipts of a bus line
running from points in the western part of the state to New York City,
but passing through the states of Pennsylvania and New Jersey. More
than 40% of the actual route was thus outside New York state.
The route between Buffalo, and other cities in western New York
state, and New York City is considerably more direct and otherwise
more desirable for most purposes by passing through part of Pennsylvania and across New Jersey, as do several railroads and most road traffic.
This is probably the most conspicuous, but by no means the only,
example of a situation where the most convenient routes between cities
in one state pass partly through another or other states.
96 For example J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307, 58 S.Ct. 913 (1938),
where a state tax was probably erroneously invalidated in particular circumstances, mainly
because the state supreme court had sustained it on a clearly erroneous theory.
97 334 U.S. 653, 68 S.Ct. 1260 (1948).
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The majority of the Court, speaking through Mr. Justice Frankfurter, invalidated ·the New York tax, which was measured by the
entire gross receipts, on the grounds that the trip was interstate commerce, even though both termini were in New York state and that the
tax was an undue burden upon it. It would seem that the Court proved
both points98 by showing the obvious fact that Pennsylvania and New
Jersey could impose reasonably apportioned taxes proportioned to the
very considerable movement of the traffic in those states and, in fact,
did impose some taxes of this general sort. If we support the New York
tax on the unrealistic theory that this is not interstate commerce, we
force the carriers to keep to the longer route in that state. If we say
that it is interstate commerce, but the tax is valid, we reach the same
unfortunate result, since the carriers can hardly stand a double tax
burden as respects more than 40% of the route.
Three justices dissented, the dissenting opinion being written by
Mr. Justice Murphy. This opinion is quite obscure but seems to rest
upon the theory that this New York to New York business is local.
But a concept of local business passing through other states is grotesque
theoretically and practically unrealistic. For reasons stated above, the
result reached by the majority is realistic and reflects both sound theory
and commendable realism.
Not so simple is the next case, Memphis Natural Gas Co. v. Stone. 00
The taxpayer here was a Delaware corporation operating a pipe line
for the transportation of gas from Louisiana across the state of Mississippi to points in Tennessee where the gas was delivered. All property
taxes on the part of the line in Mississippi were paid in that state.
However, the taxpayer contested a Mississippi "franchise or excise
tax" of $1.50 per $1000 of capital employed in Mississippi. The
Supreme Court sustained the tax, but only by a 5-4 vote.
What comes nearest to the majority opinion was the one written
by Mr. Justice Reed. But only two of his brethren concurred with
him. The two others necessary to make up the majority of five were
Mr. Justice Rutledge, who wrote a concurring opinion on quite different theory, and Mr. Justice Black who "concurs in the judgment,"
98 The Court had much difficulty in distinguishing Lehigh Valley R.R. Co. v. Pennsylvania, 145 U.S. 192, 12 S.Ct. 806 (1892), which held that under the circumstances, a trip
between points in a single state was not interstate commerce even though passing through
another state. Perhaps the Lehigh Valley case can stand on its facts under the de minimis rule;
if not the Central Greyhound case properly overrules it.
99 Memphis Natural Gas Co. v. Stone, 335 U.S. 80, 68 S.Ct. 1475 (1948). See the
excellent discussion of this case by Hellerstein, "State Taxation of Interstate Businesses," 4
TAX L. REv. g5 (1948).
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undoubtedly on his theory that the Court should not pass upon such
matters. The dissenting opinion was written by Mr. Justice Frankfurter.
Taking up first Mr. Justice Reed's opinion, it may be said that
he (and also Mr. Justice Frankfurter) had much trouble and disagreement on technical problems of the record and especially as to the legal
effect of a stipulation between the parties. But obviously the only real
interest in the case is in the substantive rules laid down.
Mr. Justice Reed seems to admit that there is interstate commerce
here, but says that the tax is not on such commerce but for the purpose
of protecting the local pipes, pumping stations, etc. It seems obvious
that compensation for such "protection" is exacted by the property
tax. Mr. Justice Reed further suggests that the same result could have
been reached by Mississippi, by increasing the property tax; but this
is rather unlikely since it would have necessitated increasing all property
taxes, or at least that on a particular class of property determined on
a basis which could hardly be Hady discriminating against interstate
activities.10 ?
Finally, Mr. Justice Reed is constrained to admit that there were
activities in Mississippi which were related to interstate commerce
and which were taxed, but as to this he says:
"Of course the interstate commerce could not be carried on
without these local activities. But that fact is not conclusive.
These are events apart from the How of commerce. This is a tax
on activities for which the state, not the United States, gives protection and the state is entitled to compensation when its tax
cannot be said to be an unreasonable burden or a toll on the interstate commerce."101
It is obvious that except for the last phrase, which asserts what
needs to be proved, this language is an attempt to revive the discredited
distinction between the commerce itself and the incidents of commerce.
In fact all that was done within the state, viz., pumping, maintaining
the line, etc., is not incident to interstate commerce but the commerce
itself. If they are not commerce, no commerce is done within the state.
Yet even Mr. Justice Reed admits that interstate commerce is carried
on there.
100 See what Mr. Justice Frankfurter says on this point at the clos_e of his dissenting
opinion. Id. at 105.
101 Id. at 96.
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To say that the Reed opinion is not very satisfactory seems hardly
an overstatement; but quite a different appraisal must be made of the
concurring opinion by Mr. Justice Rutledge. That opinion is not only
shorter and more lucid than the Reed opinion, but is much more
convincing.
Mr. Justice Rutledge opens with a frank and realistic concession
that the tax is on the interstate commerce. But he argues that it is to
be sustained because properly apportioned, and, since confined to
capital employed within the state, it cannot be duplicated by any
other state. That reasoning goes far to justify the decision; but it
does not entirely prove that the tax is still not unduly burdensome.
The dissenting opinion of Mr. Justice Frankfurter has no difficulty
in demolishing the Reed opinion; but it does not entirely meet the
Rutledge contentions other than by an assumption (rather than argument) that the interstate commerce is substantially burdened.
Where does this case leave us? In the first place it is directly
contra to the doctrine that no tax at all can be imposed by a state
on interstate commerce if only interstate commerce is done in the state
by the particular taxpayer.102 But it has already been pointed out that
this theory is too technical to be realistic; at the most, the lack of any
activities other than interstate commerce within the taxing state is
one, but only one, consideration in evaluating the burdensomeness of
the tax. The extinction of this rigid doctrine is therefore no ground
for regret.
. The tax might perhaps be sustained under the doctrine of Coverdale
v. Arkansas-Louisiana Pipe Line Co.103 There too the opinion was written by Mr. Justice Reed and contains some of the fallacious reasoning
which appears again in his Memphis Natural Gas opinion. But the
Coverdale result is justified by a consideration of the nature of the tax.
The state tax there sustained was a tax on the operation of compressors for moving gas in a pipe-line. The opinion properly points·
out that the fact that substantially all the gas moved in interstate
commerce was really immaterial. The state was entitled to tax
the operation of moving the gas, and the fact that the gas did ( or did
not) pass into interstate commerce made no difference. The opinion
102 See Ozark Pipe Line Corp. v. Monier, 266 U.S. 555, 45 S.Ct. 184 (1925); AngloChilean Corp. v. Alabama, 288 U.S. 218, 53 S.Ct. 373 (1933).
10s 303 U.S. 604, 58 S.Ct. 736 (1938).
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concludes with the remark directed to the taxpayers' argument that
other states could tax: "It is length of line, not interstate commerce,
which makes another tax possible."104
The same remark is applicable in the Memphis situation. But
here, unlike the Coverdale case, the tax is measured by property not
activity. That still prevents duplication, but makes the burden on the
interstate commerce somewhat heavier.
That brings the question down to one of judgment-how serious
is the burden? As to that, there may well be a legitimate difference
of opinion. Perhaps in the light of the presumption against unconstitutionality, the majority is right. At any rate, the case, despite confusing and some clearly unsound reasoning especially in the Reed
opinion, is not necessarily inconsistent with the sound doctrine that
the test primarily is one of economic burden rather than of legal theory.
The last of the recent important decisions on this matter is Interstate Oil Pipe Line Co. v. Stone. 105 Here again a Mississippi tax was
involved and was sustained by a 5-4 decision with three opinions; but
the situation and the Court line-up was slightly but sign16.cantly different, Mr. Justice Reed not only voting to invalidate the tax but
himself writing the dissenting opinion.
The tax in question -here was a gross receipts tax and was applied
to receipts of the taxpayer from transporting oil in its pipeline wholly
within the state. So far no problem of interstate commerce appears.
The difficulty is that the oil was pumped into railroad cars pursuant
to bills of lading already issued but covering only the rail shipments;
and these shipments were invariably to points outside the state.
Is then the pipeline shipment within the state to be considered
only a step in interstate commerce, and so interstate commerce in itself?
Under the circumstances, it would l?eem so. Mr. Justice Rutledge,
who spoke for himself and three of the other justices conceded somewhat doubtfully that it might be; and, of course, the four dissenters
argued that it was.
But Mr. Justice Rutledge, and those who agreed with him, thought
the tax nevertheless sustainable. They relied on the Memphis Natural
Gas Co. case, which has just been discussed, and also on the old case
104 Id.

105

at 613.
337 U.S. 662, 69 S.Ct. 1264 (1949).
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of Maine v. Grand Trunk Ry. Co.,1° 6 despite the severe criticisms
which the latter case had had by the Court itself.107
The Rutledge opinion necessarily, and to some extent explicitly,
denies the doctrine that a direct tax on interstate commerce is necessarily invalid.108 Emphasis fs placed upon the fact that "no other
state can repeat the tax," because the tax is confined to gross receipts
from movements by pipe lines wholly within the state. This is all very
well; but it does not wholly meet the point of excessive burden.
Mr. Justice Burton was the one· who shifted from dissent in the
Memphis Natural Gas Co. case to favoring the tax in this case, thus
balancing Mr. Justice Reed's shift in the opposite direction. He submitted a short concurring opinion in which he asserted, without any
argument other than citing the opinion of the Mississippi Supreme
Court, that the tax "was a tax on the privilege of operating a pipe line
for transporting oil in Mississippi in intrastate commerce."109 As stated
above, he was the only one of the Court who took the position that
this was an intrastate transaction; and the position seems unsound.
If he had concluded that interstate commerce was involved, he would
presumably have voted to invalidate the tax. And that would have
been the £.nal result, as then the line-up would have been 5-4 against
the tax.
Mr. Justice Reed's dissenting opinion is concerned in considerable
part with a _very compelling argument that this is interstate commerce.
But it seems that this issue needs no great attention, since, while Mr.
Justice Rutledge and his associates expressed doubt on the point, they
reached their result on that assumption. It was only Mr. Justice Burton
who relied on the theory that the activity taxed was not interstate
commerce.
The Reed opinion rests upon the two theories that there was a
direct tax and that this is especially objectionable because the taxpayer's activities within the state were solely interstate commerce. As
has been shown, neither theory is- sustainable. It is also suggested
106142 U.S. 217, 12 S.Ct. 121 (1891).
107 Notably by Mr. Justice Holmes, speaking for the majority in Galveston Ry. Co. v.
Texas, 210 U.S. 217, 28 S.Ct. 638 (1908).
10s See comment on the casein 98 Umv. PA. L. REv. 124 (1949), pointing out, however,
that this does not prove that the doctrine is abandoned.
109Jnterstate Oil Pipe Line Co. v. Stone, 337 U.S. 662 at 668, 69 S.Ct. 1264 (1949).
Italics supplied.
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that the tax might have been sustained if properly apportioned; but
apportionment in this situation would seem rather difficult as the
taxpayer's receipts were all from its ovvn activities within the state. The
real problem-how burdensome was the tax on interstate commerceseems to have had little discussion on either side. And again, the
solution of this problem is not simple, and the inconclusive result is
therefore less troublesome than the tendency on both sides to ignore
or at least minimize the real problem.

Conclusion
The general problem of taxation in interstate commerce was in a
state of confusion, which was certainly somewhat deeper than v~rbal,
before 1948. The recent decisions have unfortunately perpetuated,
though hardly increased, the confusion.
But there is a brighter side. If the recent decisions have not done
much to clarify the situation, they have not produced much language
which is basically inconsistent with a solution of the various aspects
of the problem on a realistic economic basis. Nor are any of the recent
results necessarily inconsistent with such a test; and at least one of
them, Central Greyhound Lines 11. Mealey, 110 is a definite authority
in favor of this method of solution. It is submitted, therefore, that
while the recent cases do not help as much as would be desirable,
they do not represent any definite change of position by the Court.
And while a more definite recognition of the essentially economic
nature of the problem is to be desired, the late cases have at least not
prevented it. The situation now is not greatly changed; if it is not
much better, it is certainly no worse.
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