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MICHIGAN LAW REVIEW

Vol. 48 FEBRUARY, 1950 No. 4

THE PRIVY COUNCIL AND PRIVATE LAW
IN THE TUDOR AND STUART PERIODS: I*

John P. Dawsont

T has been often said that the sixteenth and early seventeenth cen-
turies in England were pre-eminently the age of conciliar govern-
ment. The activities of the Tudor Privy Council extended into

every phase of national life and were responsible, more than any other
single factor, for the effective organization of an English national state.
These activities continued under the first two Stuarts, with no break
in institutional development, though they widened the gulf between
Crown and people and hastened a revolution.

Among the diversified functions assumed by the Privy Council, an
important group related to the administration of private law. This
aspect has received attention from historians of English law.* A detailed
review of the evidence at this late stage can be justified only by the
interest and difficulty of the questions raised and the light they may
throw on prevailing attitudes toward law and politics.

The subject gains added interest if one glances at times to contem-
porary developments in France. In France, as in England, the re-estab-
lishment of royal authority came toward the end of the fifteenth cen-
tury, after prolonged exhaustion through civil war. The agency for
reconstruction in France was not quite to the same degree a conciliar
group of royal ministers, organized for collective action. But the re-
construction of the monarchy in France was marked, near the end of

the fifteenth century, by the organization of a judicial branch of the

* This article was originally written for the collection of essays in honor of Max Radin,
being published under the editorship of Douglas Maggs. Work on it was interrupted and the
final text could not be prepared in time. It is nevertheless intended to honor him and all his
many works.

+ Professor of Law, University of Michigan.—Ed.

1 Chiefly in 1 Horpsworta, History or Excrisg Law 492-508; 4 id. 60-108; 5 id.
155-214 (1922).
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Privy Council, known as the Grand Conseil, with wide powers of re-
view over lower courts, an elaborate and formal procedure, and a
separate personnel. Within a century this tribunal was completely
overshadowed by another branch from the same central stem, appro-
priating to itself the title of Conseil Privé, with powers even wider and
a far greater prestige. From these two institutions together were derived
the system of appellate review, which was to survive into modern
French law.? Their practice in controlling the operations of royal offi-
cials provided useful background for the system of administrative re-
sponsibility that was organized in the nineteenth century as the French
system of administrative law. In the later stages of the Ancien Régime
the Conseil Privé also provided an essential instrument for the central-
ized bureaucratic state to which French political institutions were
molded in the course of the seventeenth century.

The ultimate fate of the royal councils as instruments of govern-
ment was to depend, in both France and England, on the solution of
great constitutional issues, eventually through civil war. In the six-
teenth and early seventeenth centuries, when the outcome was still
in doubt, the relations of the royal councils to existing systems of private
law raised some of the questions involved in that great debate. In both
countries the constant intrusion of political agencies into the admin-
istration of justice presents problems both as to the motives of royal
policy and the limits of royal power.

It is the record of English experience that will be reviewed here.
French parallels will be referred to only incidentally.

A. The Power of the Crown to Create Judicial Agencies

The powers of the Tudor Privy Council in relation to private
litigation were a late phase in a continuous process of growth and re-
sistance, which begins at an early stage of English institutional history.
The main story is familiar. But it is a story of permanent interest, from
which much can still be learned.

In the sixteenth century, the power of the Crown to generate new
judicial functions had been proved in comparatively recent experience.
For men of the Tudor period the origins of the Court of Common
Pleas were shrouded in obscurity, though it is worth recalling now
that the remedies that Court administered in the thirteenth century

were as drastic a disruption of existing institutions as the prerogative

2 Crenon, Ortemnes, Conprrrons Er EFFeTs DE 1a CassaTion 24-44 (1882).
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justice of later centuries. The Court of Common Pleas had scarcely
been organized when the power of the Crown was again expressed in
the Council around the King. This court, which came to be known
as the King’s Bench, retained for long the wide powers and prestige
which it owed to its more recent origin. It was not till the fourteenth
century that the separation of the King’s Bench from the Council be-
came clear and its extraordinary powers were for the most part aban-
doned.® 'The growth of the Chancery jurisdiction is also well known—
the gradual differentiation of function, still unclear in the fifteenth
century; the Parliamentary attacks on the Great Seal and Privy Seal;
the firmness and occasional evasion with which the powers of the
Crown were maintained. Less significant for most home-dwelling
Englishmen, but a special object of the common lawyers’ hostility,
was the Court of Admiralty, whose powers can be traced even earlier
than the fifteenth century and were derived from the same essential
source.* Then, near the end of the fifteenth century, came resumption
of judicial powers by the Council itself, chiefly through the Court of
Star Chamber. At tﬁe same time a new growth appeared in the Court
of Requests, whose derivation from the Council was clear, but whose
youth was to leave it perilously exposed in the great winds of the
seventeenth century. To these must be added, finally, the prolifera-
tion of courts that continued to emerge through the sixteenth century
—the Council in the North, the Council in Wales, the High Commis-
sion, not to speak of statutory creations like the Court of Wards and
the Court of Augmentations.

In judicial functions, as in the administrative powers of royal offi-
cials, these impulses toward growth had been met in each case by new
resistance, which aimed to arrest and contain them.? As new functions
became organized they generated their own routines; the routines be-
came invested with an imperative and became “law” or almost-law; as
action then was hampered, the central institutions of the monarchy
reasserted their power to override restraints and create new functions,
which in their turn built into regularity and became “law” or almost-law.

3 1 HorosworTtH, History oF Encrisg Law 209-211 (1922).

4 Laing, “Historic Origins of Admiralty Jurisdiction in England,” 45 Mica. L. Rev.
163 (1946); MarspEN, SELect Preas v THE Court oF Apmirarry (Selden Society)
vol. I, xiv-lii.

5 The parallels in administrative development, centering in the battle for the control of
the royal seals, are suggested by the studies of Tout, whose general thesis is outlined in his
CrarrERS Iv MEDIEVAL ApvanisTRATIVE History, vol. 1, 18-31 (1920).
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That the cycles were still recurring through the course of the sixteenth
century was evident to any observer. But the conquest of new powers
by the monarchy and the multiplication of its functions gave great
weight to its broader claims. By the sixteenth century the power of
political authority had cut deep into English society. If resistance was
to continue it would have to be mobilized soon, and on a scale com-
mensurate with the power already acquired by the Crown.

The new judicial functions also meant a multiplicity of agencies,
both in the central administration and in local government. In the
bewildering maze of courts and functionaries it is difficult to work one’s
way from a distance in time of four hundred years. Even to those who
lived with these institutions and had seen new functions grow out of
the medieval inheritance, there was room for uncertainty and conflict.®
A system so complex and irrational could only be made to work by
strong wills at the center, reaching out through all phases of English
society. For the assertion of power that this involved, it was necessary
also to have a central principle. This principle was at hand in the
authority of the Crown, continually reasserted through earlier centuries
and quite adequate for its new tasks.

B. Relations of the Council and Star Chamber

Modern scholarship has succeeded in rehabilitating the reputation
of the Star Chamber and establishing the legality of its wide powers.
It must be said for Coke that he did not join in the falsification of
history which attributed the authority of the Star Chamber to the
statute of 1487." The evidence is overwhelming that it antedates the
statute, that it never considered itself restricted to the powers defined
in the statute, and that it remained a branch of the Council tll it was
abolished in 1641. Though Bacon is no doubt suspect as a witness,
we must accept his testimony that “the high and preeminent power”
had always been reserved to the Council “in causes that might in
example or consequence concern the state of the commonwealth.”®

It is equally clear that the differentiation between Council and
Star Chamber was a gradual process that continued throughout the

6 A lively account of the jostling of courts, viewed from a local setting, appears in
Willcox, “Lawyers and Litigants in Stuart England, a County Sample,” 24 Conwn. L. Q. 533
(1939).

7 Cogg, Founta InsTrruTe 62-3.

8 Bacon, History or Henry VII, Works, (Spedding ed.), vol. VI 85 (1622), Evi-
dence on the whole subject is fully reviewed in 1 Horpsworrs, History oF Encrisa Law
492497, 512-516 (1922).
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sixteenth century. Under the earlier Tudors, for example, the Star
Chamber retained a considerable civil jurisdiction, which survived
into the seventeenth century as a power to award civil remedies to
persons injured by crime.® The concentration on major crime as the
main concern of the Star Chamber was as gradual as the organization
of its procedure, the development of a specialized staff, and the sub-
jection of its proceedings to rule. As men of the sixteenth century re-
lived an old experience, so often repeated before, it became possible
for them to consider the Star Chamber a2 “court.” Indeed it was a
court. The Chancellor presided and some common lawyers were al-
ways members, along with the lords of the Council. Its sittings became
regular and term times were observed.*® Its procedure became dilatory,
as in any other court. But it also remained the Council, whose powers
came direct from the King. To this it owed its pre-eminence as “the
most honorable court Cour Parliament excepted) that is in the Chris-
tian world.”**

When the registers of the Tudor Privy Council commence, in
1540,*% they make it abundantly clear that the Council itself, not sit-
ting in the Star Chamber or organized as a formal court, still retained

9 Hupson, A Treatise oF TEE Court oF StAR CmAMBER 55-61, in 2 Hancravs,
Correcranea Jurmica. On the practice of awarding civil remedies as an incident to crim-
inal punishment, Hawaror, RerortEs DR Cases v Cammra StELLATA, 323, gives con-
firmation (citing Ellesmere in 1607). )

10 Sir Thomas Smith is explicit on this in 3 CommonwzrALTH, c. 4 (1583). Hupson,
TreATISE oN THE STAR CHAMBER 219, in 2 Harcrave, CorrEcTANEA JuripICIA, indicates
that regular days of sitting go back to the early years of Henry VIII.

"That the Council itself drew some distinction is indicated by its rebuke to 2 suitor who
had instituted proceedings in the Star Chamber after filing a complaint before the Council.
The register of the Council records its view that no action begun before it may “be removed
to any other Coourte.” Dasent, Acts of the Privy Council VI, 405 (1570).

11 Coxg, Fourrr INstrrure 65. Many examples can be given of the distinction be-
tween the criminal justice of ordinary common law courts and the extraordinary justice of the
Star Chamber. For example, Coxr, 4 Rerorts, 160, comments on the absence of any com-
mon law liability for intent to murder without act: “altho’ for such Conspiracy he might be
punished in the Star Chamber, that is by the absolute Power of the Court, and not by the
ordinary Course of the Law.” In Dasent, Acts of the Privy Council, XXII, 60 (1591), the
Council directed the Chief Justice of the Common Pleas to punish an attorney who fraudu-
lently entered a plea of nil dicit on behalf of his client and “Yf your authoritie shall not be
sufficiente to performe the same,” to report the case to the Star Chamber so that it might
proceed against the attorney.

12 Before 1540 the Council registers were maintained only intermittently. The series
that will be principally relied on in the following discussion is that originating in the Council
resolution of Aug. 10, 1540, and continuing with only occasional gaps until 1641. The reg-
ister for the years 1540-1542 was edited by Nicolas, appearing as volume 7 of his series, and
will be cited by his name. The register for the rest of the Tudor period was edited by Dasent
and will be cited by his name. The register for the period 1603-1641 has so far been pub-
lished only through the end of 1626; it will be cited A.P.C., followed by the years of the
volume in question,
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power to deal with criminal matters. Its greatest energy was shown in
tracking down political or religious dissent, for which the standard
remedy was imprisonment at the Council’s pleasure.*® It was also much
concerned with those eruptions of private violence which had marked
the disordered society of the fifteenth century and which the Tudors
were determined to control.** The power to imprison was also exercised
in other miscellaneous offenses and was even delegated to special com-
missions appointed by the Council to examine charges of crime.*®

In the reign of Elizabeth, the activities of the Council, not sitting
as the Star Chamber, in direct enforcement of the criminal law were
steadily reduced. After 1560 few instances can be found of direct in-
tervention through summary trial of offenders. This restriction of
the Council’s activity may have been influenced somewhat by some
general ideas as to the proper limits of its functions in matters so directly
affecting the liberty and welfare of the subject.® But the Council
registers in the later years of Elizabeth are full of orders for summary
apprehension of public offenders, with a view to trial by some other
agency. The Council retained broad responsibility for the preservation
of public order, reflected in instructions for surrender of property seized
through forcible entry, orders for preliminary examination of suspected
criminals, and direct assistance to the process of ordinary courts!” In

18 Dasent I 462, 464, 492 (1546); III 32, 151, 163, 206, 237, 267, 272, 275 (1550-
1551); IV 13 (1552). It would be difficult for the accused to choose between the imprison-
ment ordered in these instances and the use of the pillory involved in Dasent I 390 (1546),
where it was provided that the ear of the victim was to be nailed to the pillory, there “to
remayne till he shuld himself either cut it of or pul it of.” The pillory of course was often
used with smaller fry. )

14 Nicolas VII 45, 110, 115, 143 (1540-1541); Dasent I 289 (1545); II 147 (1547);
IIT 244, 246, 251, 312 (1551); IV 38 (1552).

15 Robbery: Nicolas, VII 152, 153 (1541); Dasent III 375 (1551); counterfeiting:
Dasent I 109 (1550); VII 97 (1559); “invectives” between persons attending couxt:
Nicolas VII 105, 107 (1540). Delegation of the power to imprison: Dasent VI 117 (1557);
VII 47, 84, 97, 113 (1559 and 1562). Banishment was also ordered for 2 person found
guilty of “naughtie lyving and develish practises” (Nicolas VII 105, 107); the pillory with
nailing of ears for a broker found guilty of fraud (Dasent I 38).

16 Such ideas are implied, for example, in the case of one Bolton, who had already been
imprisoned by order of the Council for “lewde, sclaunderous wordes” against the Lord
Keeper. The Council gave order that the common law judges were to be asked “for their
opynyones what the lawe hath determyned herein.” That the Council did not consider
itself restricted to the sanctions imposed by the common law is shown by the further order
that if the law provided no penalty Bolton was to be put twice on the pillory. Dasent VII
218 (1565).

17 Mustrations of the numerous orders for restitution of property forcibly seized: Dasent
VII 347 (1575); X 336 (1578); XIV 63, 81 (1586); A.P.C. 1621-3, 309 (1623); A.P.C.
1623-5, 170 (1624). Orders setting up special commissions for preliminary examination of
crime appear in very large numbers in the reign of Elizabeth. Assistance to process of lower
courts will be referred to below, note 25.












19501 Tae Privy CounciL 417

social order, though it might involve some restraint on the heady and
powerful subject. The body of opinion that the Council sought to
enforce was essentially conservative, especially insofar as it still attached
real meaning to the dictates of Christian charity. For poor persons it
was quite true that litigation was long and costly, not only in the com-
mon law courts but in the equity courts as well. The Court of Requests,
which still retained the title of a “poor men’s court” had bogged down
in its own procedure. Summary aid to the poor remained as a responsi-
bility of the central government and a principal motive for action by
the Council. At times the action took the form of direct orders to
private persons, instructing them to perform their obligations owed to
the poor under threat of further proceedings by the Council.”® More
common were the orders for arbitration by local officials or country
gentry; in many of these instances it was clear, and at times it was
expressly admitted, that the procedures of ordinary courts would have
been adequate if the complainant had not been handicapped by
poverty.” In others the equities asserted were either doubtful or of so
shadowy a character that lower courts might have had difficulty in
making them prevail %

78 Orders to pay simple money debts: Dasent VI 12 (1556); XIV 28 (1586); XIV
377 (1587); XXI 248 (1591); XXXI 404 (1601); A.P.C. 1613-14, 658 (1614); A.P.C.
1615-16, 92, 181 (1615); A.P.C. 1616-17, 231 (1617); order to principal directing indem-
nity to surety: Dasent XXV 175, 183 (1596); order to show cause for forfeiting lease of poor
lessee: Dasent XXIV 370 (1593); orders to restore possession to tenants of land: Dasent
XXV 19 (1595); XXVI 76 (1596).

79 Orders for arbitration expressly admitting the availability of remedies in ordinary
courts: Dasent XXVII 228 (1597); XXVIII 347 (1598); XXX 218 (1600); A.P.C. 1618-
19, 254 (1618); A.P.C. 1623-5, 262 (1624).

References to arbitrators of claims for money debts: Dasent XIV 324 (1587); A.P.C.
1613-14, 400, 424 (1614); disputes over title to land: Dasent VII 299 (1565); IX 290
(1577); XX 105, 123, 132 (1590); XXIIT 222 (1592); A.P.C. 1615-16, 264 (1615);
AP.C. 1626, 23, 98; claim of breach by defendant of contract for the exchange of goods:
Dasent XXIV 435 (1593); claim for wrongful entry on land: Dasent XII 279 (1580);
wrongful detention of chattels: A.P.C. 1613-14, 654 (1614); forgery of will: A.P.C. 1613-
14, 479 (1614).

Enforcement of contracts to lease land: Dasent XX 262 (1591); A.P.C. 1613-14, 49
(1613); redemption of mortgage: A.P.C. 1615-16, 58 (1615); purchase money resulting
trust: Dasent XIX 74 (1590); sale of goods by London merchant to poor man at exorbitant
price: Dasent X 187 (1578).

Other miscellaneous cases, in many of which the claims asserted were not specified:
Dasent IX 60 (1575); XII 4, 263 (1580); XVI 92, 285 (1588); XVII 236 (1589); XIX
477 (1590); XX 259 (1591); XXI 83 (1591); XXIII 27 (1592); XXIV 150 (1593);
%QéV %45 (1595); XXVIII 534 (1598); A.P.C. 1615-16, 264 (1615); A.P.C. 1619-21, 68

1619).

80 As in the appeal to a nobleman for “charitable consideracion” to a tenant claiming a
lease of land against which the nobleman had sued out common law execution under a
judgment against the lessor: Dasent XXII 190, 249 (1592). Similarly in the case of a
Portuguese woman who had moved to England with her small daughter, after the death of
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The social conscience that inspired these measures was most
severely tested by the effects of the enclosure movement on the farm-
ing population. The political, economic and human issues created by
enclosures were far too complex to produce one single pattern of
response from the central administration. At one stage, during the
reign of Edward VI, capture of the machinery of government by the
large landlords suspended all measures for relief of dispossessed tenants
and for enforcement of the statutes against enclosures. At all stages,
efforts of the central government were handicapped by its need to
rely in local administration on those very persons, the gentry, who
stood to profit most through the forward march of capitalism. Never-
theless, as Tawney has shown, during most of the Tudor and early
Stuart periods the policy of the central government was conservative.
It tried to preserve the older methods of land use and the traditional
forms of land tenure. For excellent reasons—not only economic and
fiscal but in a larger sense moral—it sought to oppose by legislation
and by intermittent executive action the economic tendencies that in
retrospect seem irresistible.®* Insofar as the Privy Council encountered
these problems in the shape of private litigation, it clearly had no basic
solution to offer for distress and social dislocation on so great a scale.
Its action was framed in terms that applied equally to other types of
litigation. It aimed to prevent unlawful evictions, to prohibit violent
measures until trial could be had in the ordinary courts, to urge more
humane treatment of evicted tenants and to ensure fair trial between
unequal antagonists.®> On the whole, it seems probable that this type
of intervention had some effect in alleviating the condition of the

her English husband, in reliance on the promise of her father-in-law to provide for her in his
will. The arbitrators were urged to arrange some provision by the father-in-law’s executor
for her support, since she was “voyd of any helpe in this country.” Dasent XXTX 679 (1599).

81 The motives of Tudor policy and the measures adopted to enforce it are described at
length by Tawney, Tae Acrarian ProsreM mv THE SmxteENTH CENTURY 313400 (1912).

82 Orders forbidding enclosures or summary dispossession of tenants until the rights of
the parties could be established: Dasent IX 296 (1576); XI 191 (1579); XXI 116 (1591);
XXVII 129, 228 (1597). The Council did not stop with expressions of disapproval for the
“foule abuses” of summary dispossession, but in Dasent XVI 366 (1588) ordered prosecution
in the Star Chamber of the dispossessing Jandlord.

The claims of “pittie and charitie” were urged on landlords in their treatment of dis-
possessed tenants in Dasent XI 310, 384 (1579-80); XII 7, 45 (1580); XII 22, 26, 91
(1581); XIV 391 (1587); XVI 117 (1588); XX1 117 (1591).

Arrangements for trial before the local justices or for arbitration by local residents were
more common: Dasent VII 243 (1574); IX 118, 167, 284, 285, 323 (1576-7); XI 178
(1579); XIV 201 (1586); XV 394 (1588); XXIX 409 (1598); A.P.C. 1616-17, 95; A.P.C.
1621-3, 103, 491.
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peasantry and in postponing the ultimate transformation of English
agriculture.®®

The English Privy Council deserves credit for its activities on
behalf of poor litigants. In contrast, the French Grand Conseil and
the judicial agency that largely superseded it, the Conseil Privé, seem
never to have included aid to the poor among the objectives of preroga-
tive justice. On the contrary, the nearest approach to a prerogative
Court of Requests in France—the court held by the Maitres des Re-
quetes de 'Hotel du Roy—was steadily transformed into an instrument
of privilege, whose competence largely depended on grants to favored
individuals giving immunity from suit in the ordinary courts.®* The
efforts of the English Privy Council to secure equal justice for the
poor are some indication that medieval conceptions of the Crown as
a dispenser of justice had continued vitality and some practical uses
in Tudor and Stuart England.

6. Miscellaneous Equity

The remaining types of private litigation dealt with or considered
by the Council covered so wide a range that classification is difficult.
The most that can be done is to suggest the motives for action where
action was taken. This requires some attention to the very large num-
bers of cases in which action took no more positive form than the ar-
rangement of arbitration. Referrals to arbitration might imply com-

88 Tawney, THe AcrariAN ProBrem v THE Smxreents Cenrtury 355-59, 38596
(1912).

Additional evidence on the attitudes of the central government is to be found in the
register of petitions to the King covering the period 1603-1616 and preserved in Brrr. Mus.
Lansp., ms. 266. A very large number of the petitions there recorded were brought collec-
tively by tenants in local communities, to complain of enclosures, interference with commons
and demands for increased rents and fines. There were also many instances of suits by indi-
vidual copyholders for relief against threatened evictions or increases in rent. The solution
adopted in most of these cases, as in other types of petitions, was reference to arbitral com-
missions, usually of local gentry, though in some exceptional cases the landlord was ordered
summarily to satisfy the petitioners or show cause to the contrary to the King (Lansp., ms.
266, fol. 10a, 12a, 13a, 16a, 11523, 152a, 236b). The remedy through arbitration by local
gentry must often have been delusive; perhaps this is the reason why the number of such
cases diminished steadily in the later years covered by the register. There must have been
some faith in the impartiality of royal justice, however, to inspire the pilgrimage in 1608 of
800 tenants who left their homes to present to the King a petition against their landlord,
Waterhouse. The King, after directing most of them to return to their homes, instructed the
Lord Treasurer to call the spokesmen for the tenants and Waterhouse, and “somarily without
processe of lawe” to take order that the tenants “maye enjoye their livings accordinge to
equitie without oppression.” Brrr. Mus. Lansp., ms. 266, fol. 115b (1608).

( 84) Chénon, Histoire Générale du Droit Francais Public et Privé, vol. II, 540-1, 554-5
1929
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plete neutrality on the issues involved in particular disputes. A question
therefore arises as to the purposes for this minimal form of interven-
tion, displacing in so many cases the procedures of lower courts.

The Council clearly was, among other things, a court of equity.
It issued orders for specific performance of contracts for the sale of
interests in land,*® orders for reconveyance by paid-off mortgagees,®®
orders for providing relief against forfeitures and for redemption of
mortgaged land,®? orders against principals directing indemnity to sure-
ties,®® and in one case ordered rescission of an improvident sale by a
needy expectant heir for an inadequate price.®® In the field of express
trust there were several orders directed to trustees to compel their com-
pliance with trust obligations, and in one case measures were taken
against a purchaser with notice to prevent defeat of a trust obligation.”
To these cases of direct intervention in the field of trust there should
be added the fairly numerous instances of examination or arbitration
ordered in disputes over alleged breaches of trust, in some of which
the Council clearly expressed its own support for a policy of enforce-
ment.*

85 Dasent II 289 (1549); X 110, 111 (1577); XV 279 (1587); XIX 148 (1590);
XXIT 259 (1592).

86 Dasent VIII 333, 359 (1575); IX 78 (1576); XX 296 (1591).

87 Dasent XVIII 262 (1589), reentry on leased land for a minor default; XVIII 184
(1589), mortgagee ordered “in regard . . . of his own credytt and conscience” not to take
advantage of a default in payment by a mortgagor; XXII 380, 458 (1592), default in payment
on a mortgage debt which had been multiplied ten times by compound interest, “a matter
in our opinions not fit to be tolerated in a wel governed commonwealth”; XIV 18, 73, 86
(1586); XVII 163 (1589); XXII 459, 494 (1592).

88 Dasent XVII 354 (1589); XVII 282 (1589); XXV 175, 183 (1596); A.P.C.
1623-5, 35 (1623); XIV 356 (1587), the surety in the last cited case having been in debt to
the Queen, so that this factor may have provided an additional motive. In A.P.C. 1615-16,
270 (1615), indemnity to the surety was directed through arbitrators appointed by the
Council.

80 Dasent XXII 414 (1592), the purchaser being ordered to restore the land purchased
through his “lewde perswasions” and through the heir’s “wante of experience,” on receiving
repayment of the purchase price.

Compare A.P.C. 1613-14, 185 (1613), where a judgment creditor was reported to be
selling his debtor’s land at an inadequate price. The Council wrote the judgment creditor
to inform him that if this was true “wee shall hould yow very unwourthy of our good
opinions,” and to warn him that he should observe “the generall rule of charity, to do unto
others as yow would be done unto yourselfe.”

20 Orders directed to the trustees: Dasent XIV 63 (1586), leasehold; XV 124 (1587),
leasehold; XXI 170 (1591), copyhold; XXVI 21, 49, 137 (1596), chattels; A.P.C. 1621-3,
34 (1621), land.

In Dasent XXIT 319 (1591), a purchaser with notice of land subject to a trust was
directed to make no further payments of the purchase price and to appear in person before
the Council for further hearings, the apparent attempt to defeat the trust being described
as a matter of “verie evill example.”

91 Dasent VIII 359 (1574); XII 367 (1582); XVI 306 (1588); XVII 301 (1589);
XIX 33, 173 (1590); XIX 190 (1590), the Council declaring here that if the charge of
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The enforcement of moral obligations between persons in close
family relationships provided a strong motive for action. In part the
intervention of the Council could be explained by the conviction that
disputes between close relatives were “unnatural” and should be sum-
marily terminated.®® But in many instances the Council went beyond
this point, particularly where a claim for support was asserted. Though
the parent’s duty to support had been recognized only to a very limited
extent by statute, and outside the statutory limits, was later to be repu-
diated by English decisions, the sixteenth céntury Council did not
hesitate to order payments by parents for their children’s support.”® A
more obvious injustice was that created by common law rules as to
married women’s property, which gave complete ownership or control
of the wife’s estate to the husband. To remedy this injustice the Chan-
cery had invented a claim of the wife to fair treatment that came to be
known as the wife’s “equity to a settlement.”** In the work of the
Privy Council the wife’s right to compensation for property brought to
the marriage was strongly asserted. In practice it was usually translated
into orders directed to the husband providing for payments for sup-
port of the wife commensurate with her contributions to his estate.?®

breach of trust was true “such unconscionable proceedings would be redressed by some good
and orderly course”; XX 157 (1587); XXV 75 (1595); XX VI 488 (1597).

92 The usual recourse was to arbitration. Dispute between parents and children referred
to arbitrators: Dasent VIII 515 (1573); XTI 250 (1579); X1 351 (1581); XIV 38 (1586);
XV 98 (1587); XXI 71, 153 (1591); XXV 22, 347 (1595-6); XXV 16, 216 (1597);
XXIX 10, 42 (1598); A.P.C. 1615-16, 368 (1616); A.P.C. 1618-19, 95 (1618); A.P.C.
1623-5, 343 (1624); A.P.C. 1626, 214. The same distaste for “unnaturall contentions”
appeared in disputes between brothers [Dasent XIIT 101 (1581); XXI 254 (1591); XXV
405 51596)]; husband and wife [Dasent XI 79 (1579)}; and nephew and uncle [Dasent IX
238 (1576)].

93 Order to father to pay money for support of son: Dasent XXX 478, 781 (1600);
A.P.C. 1618-19, 304 (1618); A.P.C. 1623-5, 480 (1625); order to father-in-law to provide
support for his daughter-inlaw, left a2 widow with seven children: A.P.C. 161921, 33
(1619); order to father to receive his daughter into his home: XXXI 179 (1601).

In Dasent XXIV 171 (1593), a son was directed to make an allowance for the support
of his mother. In Dasent XV 117 (1587), the arrest was ordered of a son-in-law to whom
the plaintiff had transferred his house and goods in return for a promise of support, when it
was charged that the support was denied, that the family was beaten and driven out of the
house, and that the son-in-law travelled about with rowdy companions by night.

94 Mongro, Acra Cancerrariar 655 (1847) reproduces the case of Flecton v. Dennys
(1594), [discussed by 5 Horpsworrr, History oF Encrisa Law 313-14 (1924)], in
which the Chancery enforced a wife’s claim to a “portion” commensurate with her status and
her contributions to the marriage. In the manuscript records of the Chancery there are
several other cases of the same period supporting the same kind of claim. REcister Book,
1596A, fol. 365b, 610b, 698b, 707a.

95 Nicolas VII 258, 321, 333 (1542); Dasent I 148 (1543); VII 391 (1570); XIV
57 (1586); XXVII 326 (1597); AP.C. 1613-14, 460 (1614); A.P.C. 1618-19, 232 (1618);
AP.C. 16213, 383 (1624); A.P.C. 1623-5, 49, 380, 383. The case of Lady Windsor v.
Puttenham, involving a similar order for support of the wife by the husband, shuttled back
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But the Council was not merely a court of equity, if one may use
as a test its willingness to take positive action in cases for which ordi-
nary legal remedies seemed entirely adequate. The numerous orders
to private persons to surrender land or goods detained may possibly
be explained through the Council’s broad concern with maintenance
of internal order and prevention of private violence.®® Perhaps this
will explain why the Council in 1542 reviewed at some length the
evidence as to title to a horse and entered an interim order for its posses-
sion pending final decision by the Council as to its ownership.’” But
similar explanations will not fit the numerous orders to private persons
to pay simple money debts owed not to Crown servants, merchants,
distressed debtors, or other favored persons.®® It is also difficult to ex-

and forth between the Council and Star Chamber for three years, and included orders for
arrest of the husband and for garnishment of his debtor: Dasent IX, 96, 107, 144, 148
(1576); X 260, 355, 356, 363, 430 (1578). In A.P.C. 1621-3, 171, 183 (1622), a license
to the husband to travel abroad was revoked until he made adequate provision for his wife.
In Dasent XIIT 434 (1582), the Earl of Derby was ordered to sell a portion of his land to
pay his wife’s debts. In A.P.C. 1615-16, 555 (1616), a commission was appointed to arrange
payments for the wife and the children of the marriage out of the assets of an absconding
husband. In Dasent XII 205 (1580), the order for the husband’s appearance before the
Council rested not on a claim of denial of support but “hard usage.”

In several cases the c¢laim of the wife for a fair provision from the husband was enforced
through arbitral commissions: Dasent IX 113 (1576); X 209 (1578); XX 59 (1590); XXIV
35 (1592); XXVIII 15 (1597); AP.C. 1616-17, 39 (1616); A.P.C. 1618-19, 220 (1618).
In the case last cited an award in favor of the wife, by a committee which included Sir
Edward Coke, was confirmed by the Council and ordered executed. It should be added that
some of these orders duplicated the similar work of the High Commission in ordering pay-
ments by the husband for the support of the wife.

96 Dasent IT 447 (1547); 111 244, 429 (1551); VIIL 287 (1574), XXV 79, 188 (1596).
Similarly, sequestration ordered of goods in decedent’s estate, pending decision as to who had
legal title: Dasent XV 13 (1587); injunctions against waste: Dasent XVII 107 (1589);
XX1IV 225, 269 (1593); injunction against disturbance of possession: Dasent XV 121 (1587).

97 Dasent 1 29 (1542). This explanation receives some support from a notation in the
margin of the Council Register: “Hanged”; though there is no indication as to who was
hanged or why.

98 Dasent IIT 244, 312 (1551); XIV 336 (1587); XIX 331 (1590); XX 61 (1590);
XXT 102 (1591).

The aid in collection of debts owed to distressed debtors could be explained as an
additional means of effecting their rehabilitation: Dasent XV 133, 147 (1587); XVI 126;
XXVIII 108 (1589); XXV 46 (1595), the order in this case being directed to the debtors
and instructing them to pay up immediately or appear before the Council “ to answeare your
contempt.”

The Council’s interest in aid to merchants and the orderly conduct of trade may explain
its orders setting aside a debtor’s sale of all his assets as a fraud on creditors [Dasent I 69
(1542)]; finding fraud by a broker in a sale of land to merchants and revising the price term
in the contract [Dasent I 38 (1542)]; directing the distribution to creditors of the assets of
delinquent debtors [Dasent X 15 (1577); XIV 255 (1586)]; impounding a debt due to a
delinquent debtor from a third person [Dasent XVI 130 (1588)]; directing royal officers to
assist London merchants in collecting their claims against an ITrish debtor through his assets
in Ireland [A.P.C. 1621-3, 454 (1623)]; apprehending absconding servants and factors
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plain why the Council intervened to enforce the liability of a public
warehouseman for warehoused goods lost through his negligence.”® The
jurisdiction of the ecclesiastical courts was similarly invaded by orders
issued to executors to pay legacies and, on the other hand, by aid given
executors in preserving assets of decedents’ estates or otherwise helping
in their administration.**® The only subject reserved for trial in the
ordinary courts was disputed legal title to land, though even this reserva-
tion may have been felt more as a dictate of convenience than as a
limitation of power.**

In the overwhelming majority of cases the solution adopted by the
Council was not the entry of a final or conditional order addressed to
one of the litigants, but the arrangement of arbitration. The advantages
of this solution were obvious. Even a summary order addressed to one
of the litigants was likely to involve the Council in protracted hearings
if the case was at all contested; this possibility was in fact provided for
by the standard clause attached to summary orders, directing the liti-
gant to show cause to the contrary before the Council if its instructions
were not promptly obeyed. The device of the arbitral commission, on
the other hand, enabled the Council to shelve responsibility for trial
of disputed issues. The letters appointing arbitrators to “hear and end”

[Dasent IX 199 (1576); X1I 12 (1580); XXIX 221 (1598); XXXI 75, 117 (1600-1)]; and
ordering a local official to assist two London merchants in searching the papers of an abscond-
ing apprentice [A.P.C. 1616-17, 272].

99 Dasent XXV 356, 488 (1596).

100 Orders for payment of legacies: Dasent XI 69 (1579); XVI 97 (1588); XVII 263
(1589); XX1I 267 (1591); XXVI 157 (1596); order for delivery by executor of gold chain
bequeathed to plaintiff: Dasent IX 131 (1576); arbitration ordered of claims against execu-
tors: Dasent XVII 318 (1589); XX 10 (1590); aid to executors in collecting assets: Dasent
VIHI 391 (1575); order for surrender to executor of will detained by another: Dasent X 23
(1577); arbitration of complicated dispute involving administration of decedent’s estate:
Dasent XVII 269 (1589).

101 T Brrr. Mus. Lansp., ms. 160, fol. 147 there appears a copy of an order of May 31,
1603 regulating private litigation before the Council. Unlike the order appearing in the
Council’s register on the subject (discussed in a second instalment), this draft recites an
order from the King forbidding the Council “to interrupt the Comon Justice of the Realme
by intermedling with anie Suites that are depending in Courte iudiciall where Righte and
Titles are onely to be decyded and not anie determinacion to be sett downe at the Counsell
‘Table.” The notion that the Council itself accepted some such limitation on its authority is
supported by the earlier revocation by the Council of its letters to the Council in Ireland,
directing an arbitration of a dispute as to land title; the order of revocation reciting that “in
regard espetially that where there is profe of discentes by offices and matter of recorde noe
Courte of Equitie may by the lawes howld plea of the cause.” Dasent XXII 178 (1592).

On the other side are to be placed the fairly common orders for arbitration of disputes
as to legal title to land: Dasent III 305 (1551); VIII 96 (1574); IX 115 (1576); XIII 51
(1581); XIV 325 (1587); XV 391 (1588); XXVIII 155 (1597); A.P.C. 1626, 23, 98.
No final order after full hearing has been found in which the Council adjudicated legal title
to land, but final orders after full hearing were in any case comparatively rare.
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very commonly conclude with the significant phrase, “so that wee will
be no more trobled.” The Council’s lack of leisure is often invoked as
a specific reason for requesting assistance from the arbitrators ap-
pointed.** In the eighty years for which the record is published, the
number of cases referred to arbitration by the Council must have
reached into the thousands. In most of them this solution must have
been successful, for the cases disappear from the Register. The com-
plaints at least were silenced, if the complainants were not content.

Referrals to arbitration cannot, on the other hand, be viewed as
disclaimers of all further interest. In the letters appointing arbitrators
these was also a standard clause requiring them to report back to the
Council if they were unable to settle the controversy, giving their own
conclusions and indicating which party had refused to yield. Such
reports were made occasionally and the Council then dealt further with
the cases so returned. Furthermore, the arbitral commissions were con-
sidered to be agents of the Council in the sense that a refusal by
litigants to appear before them could lead to arrest for contempt of
the Council*®® When an award was finally rendered, the Council
quite often undertook to compel compliance. The party who refused
to comply might be called before it to explain his obstinacy; this pros-
pect alone must have been terrifying enough to ordinary citizens.***
The Council, without such hearing, might confirm the award and
direct that it be executed.’®® Or continued refusal to perform could
lead to a litigant’s arrest for contempt of the Council itself.**°

These measures to maintain the authority of the arbitral commis-
sions were justified by the importance of arbitration as a technique of
Tudor judicial administration. Its advantages went far beyond the

102 Dasent X1 123 (1579); X10I 359 (1581); XIII 44, 51, 321 (1581-2); XIV 117, 296,
329 (1586-7); XV 82 (1587); XXX 706 (1600); A.P.C. 1621-3, 13 (1621).

103 Dasent XX 49 (1590); XXI 82, 363 (1591); XXV 396 (1596); A.P.C. 1623-5,
190 (1624). In AP.C. 1613-14, 605 (1614), refusal to appear before arbitrators merely
led to an order to the litigant to come before the Council to explain his conduct.

104 Orders directing parties to perform awards or appear before the Council: Dasent VII
311 (1565); VIII 354 (1574); X 47 (1577); XII 55 (1580); XV 29 (1587); XIX 103
(1590); XX 294, 355 (1591); XXX 404 (1600); A.P.C. 1618-19, 232 (1618). In Dasent
I 492 (1546); X 176 (1578); XI 114 (1579); XIV 259 (1586), XIX 73 (1590), the
parties who had refused to perform arbitral awards promptly submitted and agreed to perform,
when actually called before the Council.

105 Dasent I 540 (1546); XIV 162, 248 (1586); XVII 257.(1589); XV]I[ 259 (1589);
XX 355 (1591); XXX 404 (1600); APC 1613-14, 377 (1614); A.P.C. 1616-17, 169
1617).

108 Nicolas VII 258 (1541); XVI]I 91 (1589); XIX 172, 263 (1590); XXI 82, 234
(1591); XXII 30 (1591); XXMI 101 (1592); A.P.C. 1618-19, 307 (1618); AP.C.
1621-3, 242 (1622).
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saving of time for the members of the Council, important as that saving
was to very busy men. It saved time and costs for the litigants. It
promised a “frendlye ende” to quarrels and thereby contributed some-
thing to internal peace and social cohesion.’®” Its most important ad-
vantage was that it enlisted the judgment and the influence of laymen
in the administration of prerogative justice, and especially of preroga-
tive equity. The doctrines of the equity courts had not yet been proc-
essed by lawyers’ logic, though their main outlines were well known
to informed laymen. The ultimate sanction for these doctrines was
political authority, but their appeal in detail was to common sense
judgment, which the results of the common law system so flagrantly
contradicted. The device of arbitration by commissions of laymen made
it possible to find specific solutions that were practical and sensible
and that also conformed to the ethical standards prevailing in society.
Throughout all phases of Tudor equity arbitration was common and,
one may say, preferred. It was freely used in the Chancery and Court
of Requests and even, it seems, in the Star Chamber.**® To a remark-
able extent the equity of the Tudor period was a kind of popular equity,
in the sense that it relied through arbitral commissions on the practical
aid and the practical morality of selected groups of responsible laymen.
In the work of the Privy Council it was clear that this aid was a princi-
pal reliance. The energies and abilities of an emerging middle class,
which were being called upon for the work of local government and
for many other kinds of national service, were enlisted for a further
great contribution in adjusting private law to the needs and the con-
sciences of laymen in the community.

The significance of arbitration in the sixteenth and early seven-
teenth centuries can be suggested in another way, through the promi-
nence of the common lawyers in administering the system. The Council

107 Apparently the Council was not being disingenuous in directing arbitration of a
case already pending before the Chancery in Ireland, when it stated that the object of the
order was not to bring “mistrust” of the Irish Chancellor’s proceedings but to take advantage
of the consent of the parties “for this good meanes to be used.” Dasent XIV 289 (1587).
An entry, among many, that reflects the pressure placed on the parties to submit to arbitra-
tion is the mortgage redemption case reported in Dasent XIV 234 (1586). There were of
course some cases in which the Council itself undertook to arbitrate and entered in the
Council Register its own final award: Nicolas VII 87 (1540); Dasent I 138 (1543); II 133
(1547); XI 101, 294 (1579); XVI 56 (1588).

108 Hupson, Star Cuamser 19-20, in 2 Harcrave, CorLLEcTANEA Jumipica, refers
to the practice in the Star Chamber of referring cases “to judges and divers of the presence”
to end by consent of the parties if they could or otherwise to certify. Hudson himself com-
mends this practice and offers only the criticism that in very recent times a mew practice
had developed of referring to such arbitrators with final power of disposition.
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needed much legal advice and constantly secured it, through inquiries
addressed to the common law judges or the law officers of the Crown.
On the other hand no common lawyers (other than the Chancellor)
sat ordinarily as members of the Council, except when it was organized
as the Court of Star Chamber. The very large numbers of common
lawyers included in arbitral commissions were appointed on the same
terms as the laymen. They were requested to “hear and end” according
to equity, to bring the parties to a “frendlye ende” or to a “charytable
composicion.” The Chief Justices of the King’s Bench and Common
Pleas were frequently named, either alone or in company with other
common law judges!®® Individual common law judges were named
with other persons, lawyers or laymen; the Attorney General and
Solicitor General frequently appear; and all of them in almost every
conceivable combination.?*® Coke himself, both before and after his
tenure of judicial office, was a member or chairman of such commis-
sions.*** In some instances the issues appeared to be purely legal and

109 The Chief Justice of the Queen’s Bench: Dasent IX 281 (1577); XIII 146, 321
(1582); XIX 125 (1590); XXII 531 (1592); XXX 253 (1600); XXXI 463 (1603); A.P.C.
1623-5, 479 (1625); the two Chief Justices: Dasent XX 245, 283 (1591); XXX 605 (1600);
the two Chief Justices, the Chancellor and the Lord Treasurer: Dasent XVI 252 (1588);
the two Chief Justices, the Attorney General and Solicitor General: Dasent X 89 (1577);
the Chief Justice of the Common Pleas and another common law judge: Dasent XXIV 231
(1593); the Chief Justice of the Common Pleas, the Chief Baron of the Exchequer, one
judge and one Baron of the Exchequer: Dasent XVI 107 (1588).

110 The most common assignments were to the local Justices of Assize, for the sake of
their knowledge of local personalities and local conditions: Dasent IX 158 (1576); XI 69,
73, 120, 250 (1579); XII 67, 261 (1580); XIII 91 (1581); XIV 141, 325 (1586); XV
159, 391 (1587); XXX 271 (1590); XXII 261 (1592); XXV 246 (1596); XXVIII 155
(1597); XXIX 409 (1598); A.P.C. 1615-16, 91, 259 (1615); A.P.C. 1623-5, 22, 35, 254.

References to the Chancellor and two common law judges: Dasent VI 72 (1557); to
the Chief Justice of the Queen’s Bench, the Attorney and Solicitor General and the Master
of the Rolls: Dasent VIII 399 (1575); to Justice Owen, the Attorney and Solicitor General:
Dasent XXV 145 (1596); to the Chancellor and Attorney General: A.P.C. 1615-16,
659, 666 (1616); to the Attorney General and the Master of the Rolls: Dasent XIV 125
(1586); to the Solicitor General and the Master of the Rolls: Dasent X 186 (1578); to 2
common law judge and the Master of the Rolls: Dasent XXIT 149 (1591); to the Lord Chief
Baron and the Master of the Rolls: Dasent IIT 423 (1551); to the Lord Chief Baron and a
Master of Requests: Dasent VII 194 (1564); to common law judges in various other combi-
nations: Dasent VIIT 95 (1573); IX 33, 108 (1576); XTI 64, 330 (1579); XIV 260 (1586);
XV 159 (1587); XVI 130 (1588); XVIII 254, 322 (1589); to the law officers in various
combinations: Dasent VIII 96 (1574); IX 93, 103 (1576); XII 123 (1580); XXI 168
(1591); XXV 111 (1598); A.P.C. 1616-17, 409 (1617); to other common lawyers: Dasent
XIV 99 (1586); XXI 413 (1591). These lists are by no means exhaustive.

111 Tn 1590 Coke was the chairman of a commission of eight appointed to examine and
end a case of alleged breach of trust of personalty: Dasent XIX 33 (1590). In 1597 he and
the Chief Justice of the Common Pleas were appointed to work out a “composicion” of a
claim by the plaintiff that he had been disinherited by a fraudulent fine: Dasent XXVI 471
(1597). In 1619 Coke was a member, with the Master of the Rolls and two others, of an
arbitral commission named to deal with the claim of eighty “poore clothiers” who claimed
that a fraudulent sale under a commission of bankruptcy had prevented recovery of money
owed to them. A.P.C. 1619-21, 79 (1619).
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appropriate for common law trial. In many cases, however, it was
perfectly clear that the claim for relief was equitable, and the arbitral
commission was instructed to make an award according to “conscience”
or “equity.”**? An even better index to states of mind was the.group
of cases in which the common law judges, on their own initiative and
without authority from the Council, attempted to arbitrate cases of
hardship or inequity that came before them in their judicial capacities,
and where the Council’s intervention aimed merely to confirm or rein-
force the mediation of the justices.**?

This participation of the common lawyers in the process of arbitra-
tion according to equity should occasion no surprise. The same degree
of participation was achieved in the Court of Chancery, where com-
mon lawyers not only composed the practicing bar and actually shared
for substantial periods, as judges, in the administration of the court,
but where the arbitral commissions likewise made use of common
lawyers as members.*** There was in fact no wide gulf between the
common lawyers and the supporters of the Chancery. The conflict
between Coke and Ellesmere in 1616 was merely one incident, the
most dramatic incident, in a long process of adjustment between the
equity of the Chancellor and the common law system of remedies. By
the sixteenth and early seventeenth centuries the main adjustment had
been made. The common lawyers had come to accept the basic reforms
of equity and to share in their administration. Through the work of
the Privy Council the lawyers were merely given a further opportunity,
under the most respectable auspices, to aid in adjusting private law to
the demands of public opinion.

The question should now be raised whether these activities of the
Council followed any particular line of major innovation. The answer

112 The two Chief Justices and one other common law judge asked to arbitrate a case of
fraud in the sale of land for an inadequate price: Dasent XIV 151 (1586); claim arising out
of a forfeiture of mortgaged land: Dasent XXVIII 402 (1598); claim for goods transferred
in settlement of a debt but worth more than twice the amount of the debt: A.P.C. 1615-16,
259 (1615); and indeed most of the cases cited above, notes 109 and 110.

118 Dasent IX 265 (1577); A.P.C. 1615-16, 169 (1615), the latter case involving an
order compounding the case of a poor widow, entered in the Court of Common Pleas at a
time when Coke was Chief Justice, as Coke himself certified in a report to the Privy Council.

114 Special commissions appointing common law judges as constituent members of the
Court of Chancery were issued in 1529 (Justice Fitzherbert, the Chief Baron of the Exchequer,
and Baron Scott) and 1591 (Justices Clench, Gawdy, Peryam, and Wyndham). 5 Foss,
Jupces or Encrano 85, 474-5 (1857). In S.P. Dom., vol. 244, no. 22 there is a reference
to another such commission in the early years of Elizabeth. From 1596 to 1603 a similar
commission of four common law judges presided on alternate days and issued all the normal
orders in equity cases. The comments made on the activities of the lawyers as arbitrators in
chancery cases are based on a survey of manuscript decrees of the chancery, too numerous to
be cited bere.
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is clearly negative. In the development of private law doctrine there
is nothing else to compare with the program of relief to insolvent debt-
ors that appeared well started in the reign of Elizabeth, two hundred
years before its time. It is true that the Council might feel more free
than subordinate officials in urging the equities of individual suitors
or in appealing to motives of charity and pity. The standards of
“equity” and “conscience” were constantly referred to and thereby
given a wider circulation. But the Council was composed almost en-
tirely of non-lawyers. They were the busiest men in England. As the
principal organ of government under the Tudors and early Stuarts,
the Council could not be expected to give close and detailed attention
to the development of private law. An agency for reform, the Chancery,
was already in existence and by the end of the sixteenth century it
had two hundred years of prescription behind it. If the Chancery
had proved incapable, it seems probable that the intolerable rigidities
of the common law would have compelled a new outgrowth from the
parent stem, no matter how strongly the common-lawyers protested.
But real need was not to arise. The doctrines of private law that the
Council enforced showed no marks of major invention. They were on
the whole the doctrines already developed by the Chancery and its
satellite, the Court of Requests. The intervention of the Council
proved rather that these doctrines, and the standards of fair dealing
from which they were derived, had been widely accepted in lay opinion
and had already become an effective part of Tudor and Stuart private
law. The contribution of the Council lay in strengthening the position
of those courts that were most dependent on the Crown’s authority, in
supporting their doctrines through the loan of its great prestige, and
in thereby helping to confirm them as working rules in society.

['To be concluded]



