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well known case,294 that the vesting of a gift to a class will not be 
accomplished by a gift of intermediate income distributable in 
proportions which differ from those in which the capital is to be 
distributed. There the principal was distributable per capita, the 
income per stirpes, among the testator's grandchildren. 

Jarman has rationalized the effect of an income gift upon vest­
ing with the statement that, "A gift of interest, eo nomine, ob­
viously is difficult to be reconciled with the suspension of the vest­
ing, because interest is a premium or compensation for the for­
bearance of principal, to which it supposes a title ... .''295 This of 
course overlooks the fact that the beneficiary of a gift is an object 
of the testator's bounty ~nd as such is not in a position to be for­
bearing in his demands for that which is or will be his only 
through the testator's grace. It also fails to take adequate account 
of the fact that interest and principal are perfectly capable of 
separate disposition.296 Further, it will be noted that Jarman's 
statement refers to a gift of interest as such, whereas there is no 
indication that the rule in question does not apply with equal 
force where the gift of intermediate income is phrased in terms of 
a gift of "income" without any reference whatever to "interest." 
Other reasons advanced in support of the inference of vesting 
supposed to arise from a gift of intermediate income are phrased 
in terms of the maker of the gift thinking of income and principal 
as one297 and that "the testator intended the legatee or devisee to 
take some benefit from the gift of the principal immediately on the 
testator's death, and that the postponement of possession was 
merely for the benefit of the donee."298 These have their appeal, 
but neither they nor Jarman's nor any other explanation can 
qualify as a wholly successful attempt to make this rule of con­
struction conform to reason. Of course it by no means follows 
that the rule should be rejected when the question is whether a 
future interest is contingent on survivorship. Once again, how­
ever, one is justified in wondering whether validity or invalidity 
under the rule against perpetuities should be made to depend 

294 Kountz's Estate (No. 1), 213 Pa. 390, 62 A. 1103 (1906). 
295 2 JARMAN, 1397. 
296See Batsford v. Kebbell, 3 Ves. Jr. 363, 30 Eng. Rep. 1055 (1797), which, though 

much criticized [e.g., In re Wrey, 30 Ch. Div. 507 at 510 (1885), per Kay, J.], has been said 
to tum "on the marked distinction which was drawn between the dividends and the 
capital." 2 JARMAN, 1396. 

297 5 AMERICAN LAW OF PROPERTY, §21.20 at 158. 
298 SIMES AND SMITH, §588 at 37-38. 
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upon the application or non-application of a rule of construction 
which is largely lacking in logical foundation. That is exactly 
what happens in connection with the rule as to the effect of an 
intermediate income gift, for it is applied indiscriminately in de­
termining whether future interests are vested in the sense of be­
ing non-contingent on survivorship or whether they are vested for 
purposes of the rule against perpetuities.299 

7. The Rule That a Direction To Sever a Gift From the Bulk 
of the Estate Causes the Gift To Vest Even Though It Might 
Otherwise Be Contingent. The famous English case, Saunders v. 
Vautier., 300 dealt with a gift of stock in trust to accumulate all of 
the income until the beneficiary should attain 25 and then to dis­
tribute to him the stock and all accumulated income. The bene­
ficiary, upon reaching 21, was held entitled to have the stock 
transferred to him on the ground that he had an indefeasibly 
vested interest therein. The case is said to establish the rule that 
a legacy is vested where there is a mandate that it be severed from 
the bulk of the estate. In a later case, In re Lord Nunburn­
holme.,301 a gift of shares of stock in trust to be delivered to the 
testator's son when he attained 26 was held to be contingent on 
survivorship. There the income from the stock up to £3,000 per 
year was payable to the son and the balance was to be accumu­
lated, but the incG>me was subject to a contingent charge in favor 
of the testator's daughters. It was said that in order for a sever­
ance to be directed within the meaning of the rule under discus­
sion no one except the beneficiary may have any interest at all 
in the gift.302 In Festing v. Allen303 appears the added qualification 
that the· gift must be one in trust or one with respect to which a 
segregation is directed; it is not enough that severance results from 
some extraneous factor, "as in the case of the residue becoming 
payable before the legacy itself is payable."304 

299 For example, the rule against perpetuities and the rule of construction which is 
the subject matter of discussion were ,both involved in the following cases: Davies v. 
Fisher, 5 Beav. 201, 49 Eng. Rep. 554 (1842); Fox v. Fox, L. R. 19 Eq. 286 (1875); 
Armstrong v. Barber, 239 m. 389, 88 N.E. 246 (1909); Kountz's Estate (No. I), 213 Pa. 
390, 62 A. 1103 (1906). 

800 Cr. & Ph. 240, 41 Eng. Rep. 482 (1841). 
801 [1912] I Oh. 489. 
302 See the remarks of Cozens-Hardy, M. R. (id. at 494), Buckley, L. J. (id. at 497) 

and Fletcher Moulton, L. J. (id. at 495). The doctrine is discussed in CAREY AND SCHUYLER, 

§332; HAWKINS, 275-276; 2 JARMAN, 1407-1408. 
303 5 Hare 573, 67 Eng. Rep. 1038 (1844). 
304 Id. at 578. 
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The doctrine of severance has been accepted at least to some 
extent in the United States, 305 even in connection with class 
gifts,300 although the nature of the formula is such that its appli­
cation to non-class gifts is more readily discernible. Like the other 
rules concerning vesting, the reasoning on which this one is 
founded is to some degree question-begging, since the decision 
that no one except the beneficiary or beneficiaries of a gift have 
any interest in the subject matter of the gift amounts in itself to 
a decision that the gift is vested in the most absolute sense, i.e., 
in the sense of unqualified ownership. On the other hand, where 
there is a mandate to set aside specific property and where no in­
terest in the property or the income from it is conferred upon 
anyone other than the beneficiary, it is not altogether unreason­
able to infer an intention to bestow upon the beneficiary an im­
mediate interest in the property. Thus regarded, the doctrine of 
severance has at least a little more substance than some of the 
other rules of construction as to vesting. 

8. The Rule of Edwards v. Hammond-Effect Upon Vesting 
of a Gift Over. In Edwards v. Hammond307 A had surrendered 
lands to his own use for life and thereafter to the use of his eldest 
son and his heirs if the latter should live to attain the age of 21 
years; provided and upon condition that if the eldest son die be­
fore 21 the lands should remain to the surrenderer and his heirs. 
After A's ·death his eldest son, being 17, was held entitled to suc­
ceed in ejectment against A's youngest son who had entered upon 
the lands. The eldest son's interest was thought to be vested to be 
divested. The case is now thought to support the rule that a gift 
to one when or if he reaches a given age followed by a gift over 
upon his death under that age creates a vested interest in the 
named taker. The inference of vesting must necessarily be derived 
from the presence of the gift over because in its absence the first 
taker's interest would clearly be contingent.308 

The English cases have not confined the rule of Edwards v. 
Hammond to gifts in remainder but have applied it as well to 
an immediate gift to A when he reaches a given age, followed by 
a gift over if he dies under that age.309 They have applied it also 

305 CAREY AND SCHUYLER, §332 at 459-460; SIMES AND SMITH, §658 at 127-128. 
306 O'Hare v. Johnston, 273 Ill. 458 at 467, 113 N.E. 127 (1916). 
307 3 Lev. 132, 83 Eng. Rep. 614 (1683). 
308 2 JARMAN, 1364. 
309 Doe d. Hunt v. Moore, 14 East 601, 104 Eng. Rep. 732 (1811). 
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where the gift is in trust, 310 and it appears to make no difference 
whether the gift over is to take effect on the death of the first 
taker simpliciter, as in Edwards v. Hammond itself, or whether 
the word "death" is coupled with a contingency, as where there 
is a gift over upon the death of the first taker without leaving 
issue surviving him. 311 And although the rule originally arose 
in connection with a disposition of realty, it applies in England 
with equal force to dispositions of personalty.312 Moreover, as in 
the case of some of the other rules as to vesting, the fact that the 
inquiry in Edwards v. Hammond was directed at whether or not 
the interest there in question was vested in the feudal sense 
(though the issue was the transmissibility and not the destruc­
tibility of the future interest) has been no deterrent to an exten­
sion of the rule to cases where the question for determination 
was one of remoteness of vesting under the rule against perpetui­
ties. So, a gift in trust to the children of a living person upon 
their attaining an age in excess of 21, followed by a gift over 
in case no child should attain the age specified, has been held to 
confer vested and hence valid interests upon the children desig­
nated to take, and the gift over has been regarded as a strong, if 
not conclusive, justification for the results reached.313 

The rationalization advanced in favor of the rule of Edwards 
v. Hammond has been that "the subsequent gift over ... suffi­
ciently shows the meaning ... to have been that the first devisee 
should take whatever interest the party claiming under the de­
vise over is not entitled to ... ,"314 and that "the devise over is 
considered as explanatory of the sense in which the testator intend­
ed the devisee's interest in the property to depend upon his 
attaining the specified age, namely, that at that age it should 
become absolute and indefeasible; the interest in question, there­
fore, is construed to vest instanter."315 If these explanations mean, 
as they seem to, that the gift over is a clause of divestiture and 
that from this it follows that the prior interest is vested, one 
must answer that the conclusion that the gift over is a clause of 

,,:i> 
310 Phipps v. Ackers, 9 Cl. & Fin. 583, 8 Eng. Rep. 539 (1842). 
311Ibid. 
312 In re Heath, [1936] Ch. 259. 
313 See especially Fox v. Fox, L. R. 19 Eq .. 286 at 291: " ••• [I']he gift over, if not 

conclusive on the question, certainly aids the construction adopted by me." Per Jessel, 
M. R. To the same effect, see Bland v. Williams, 3 My. & K. 411, 40 Eng. Rep. 156 (1834); 
Davies v. Fisher, 5 Beav. 201, 49 Eng. Rep. 554 (1842); In re Turney, [1899] 2 Ch. 739. 

314 Phipps v. Ackers, 9 Cl. & Fin. 583 at 592, 8 Eng. Rep. 539 (1842). 
315 2 JARMAN, 1364. 
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divestiture (unless it is expressly so designated) can be reached 
only on the supposition that the first taker's interest is vested, 
for otherwise there would be nothing to divest. Hence, to label 
the gift over as a clause of divestiture is to decide just what is 
to be decided-whether or not the first taker's interest is vested­
and the circle of absurdity is completed. That this criticism of 
the rationale of the rule of Edwards v. Hammond is in consider­
able measure justified is attested by the expressions of more than 
one able English judge doubting the logic of the rule.316 More­
over, although the rule has met with the approval of some Ameri­
can courts,317 there are others which have taken the position that 
a gift over, far from giving rise to an inference of vesting, gives 
rise to an inference of contingency,318 and still others which have 
said that the absence, not the presence, of a gift over is an indi­
cation that vesting is not to be protracted.319 It seems a fair con­
clusion that there is nothing more indisputably compelling about 
the rule of Edwards v. Hammond than there is about any of the 
other rules relating to vesting so far discussed. That this rule 
may prevent intestacy (as where there is a gift to A at 25, and 
if he dies without issue under that age, then over) is as much or 
as little a justification for its application in transmissibility cases 
as is so in connection with all of the other rules tending toward 
early vesting in that sense. It does not follow that the rule of 
Edwards v. Hammond has any relationship to the objectives of 
the rule against perpetuities. 

9. The Rule That Words of Survivorship Will Ordinarily Re­
fer to the Time When a Gift Becomes Distributable. One might 
suppose that the words "survivor" or "surviving" or words of 
similar import are singularly unambiguous, and in one sense 
they are. Where, however, a gift of a future interest is made 
to a group of persons "surviving," or to a class "or the survivors 
or survivor" of them or to those who are "living," the words of 

816 Phipps v. Ackers, 9 Cl. 8e Fin. 583 at 595-596, 8 Eng. Rep. 539 (1842), per Lord 
Brougham; In re Heath, [1936] Ch. 259 at 261: "Apart altogether .from authority I think 
that anyone looking at .the terms of the gift itself would not :hesitate long before they 
said it was a contingent gift .••• " Per Fanvell, J. 

S17 Bush v. Hamill, 273 Ill. 132, 112 N.E. 375 (1916); Hoblit v. Howser, 338 Ill. 328, 
170 N.E. 257 (1930); Hughes v. Hughes, 51 Ky. 115 (1851); Hersey v. Purington, 96 Me. 
166, 51 A. 865 (1902); Roome v. Phillips, 24 N.Y. 463 (1862); Manice v. Manice, 43 N.Y. 303 
at 380 (1871); Raney v. Heath, 2 Pat. 8e H. (Va.) 206 (1856); Sellers' '.Executor v. Reed, 88 
Va. 377, 13 S.E. 754 (1891); 5 AMERICAN LAw OF PROPERTY, §21.32. 

318Estate of Blake, 157 Cal. 448, 108 P. 287 (1910); 5 AMERICAN LAw OF PROPERTY, 
§21.32; SIMES AND SMITH, §590 at 40, n. 98. 

819 5 AMERICAN LAw OF PROPERTY, §21.22; SIMES AND SMITH, §590 at 41, n. 1. 
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survivorship, in order to be given meaning, must be made refer­
able to some point of time. This factor, by imparting to the words 
an equivocal meaning, creates a problem which can be solved 
only through the construction process. 

Suppose, for example, a gift to A for life, remainder to his 
"living children," or to his "surviving children," or to his "chil­
dren or the survivors or survivor of them" or to "A and B or the 
survivor of them." In the first three instances, the words surviv­
orship may refer to the death of the testator or to the death of 
the tenant for life; in the fourth, the word "survivor" may in 
addition refer to such of A and B as survives the other. Courts 
have frequently been called upon to resolve the meaning of 
words of survivorship with varying results, some taking the posi­
tion that words of survivorship relate to the death of the testa­
tor,320 others that they refer to the time when the future interest 
becomes possessory. 321 

Those courts which hold that words of survivorship are to be 
referred to the testator's death rationalize their decisions on one 
or more of several grounds. This construction, it is said, (I) tends 
to minimize the possibility of intestacy, which might result from 
the death of all the potential takers before the prior estate or 
estates end; (2) accords with the presumption against disinherit­
ance where the gift of the future interest is to lineals; (3) favors 
equality of distribution; and (4) comports with the rule of early 
vesting.322 All this may be true, but the fact remains that the 
English courts, repudiating an earlier view to the contrary, 323 

and a majority of American courts324 have more generally thought 
that the normal and natural meaning of words of survivorship 
may better be given effect by treating such words as relating to 
the period at which the gift is limited to take effect in possession. 
The result in these jurisdictions of course is that gifts such as 
those supposed are contingent on survivorship and it seems to 
make no difference whether the gift is of realty or personalty325 

or whether it is to individuals or to a class.326 

320 5 AMERICAN LAW OF PROPERTY, §21.15 at 150-151; SIMES AND SMITH, §577 at 14-15, 
n. 24. 

3215 AMERICAN LAW OF PROPERTY, §21.15 at 150; SIMES AND SMITH, §577 at 16-17, n. 25. 
322 114 A.L.R. 4 at 13-17 (1938). 
323 HAWKINS, 310-322. 
324 SIMES AND SMITH, §577 at 15-16; CAREY AND SCHUYLER, §§304, 335. 
325 HAWKINS, 312. . 
326 SIMES AND SMITH! §577 at 18-19. 
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The particular phraseology of gifts involving words of surviv­
orship has given rise to numerous refinements327 which need not 
detain us here. For present purposes, it is enough to observe that 
we are confronted with another constructional problem which, 
if not inherent in the concept of vesting, at least appears to be an 
inseparable component of the unfortunately characteristic failure 
of draftsmen to recognize and eliminate uncertainties. It is no 
doubt true that words of survivorship are apt to occasion more 
disputes as to transmissibility than perpetuity questions, but such 
words are indeed capable of creating the latter.328 Thus, once 
again, the innate obscurity of the concept of vesting may breed 
perpetuity litigation. 

IO. Rules Favoring Vested-To-Be-Divested Over Contingent 
Interests. The early tendency of courts to construe remainders 
as vested in the feudal sense was extended to a favoritism for in­
terests which are vested to be divested rather than contingent. 
Thus courts generally, if not universally, hold a gift in default 
of appointment, if not contingent upon some event other than 
the exercise of a power, is vested to be divested,329 as, for instance, 
if property is given to A for life, remainder to such persons as A 
shall by will appoint, remainder in default of appointment to B in 
fee. The same is often true where the life tenant or others may have 
a power to encroach upon capital.330 Likewise, where a gift of a 
future interest is subject to a condition, such as the payment of 
money or the performance of some act by the beneficiary, the 
tendency is to construe the condition as subsequent rather than 
precedent, thus rendering the gift defeasibly vested instead of 
contingent. 831 So, too, where a gift is to a class as in the case of 
a gift to A for life, remainder to his children, A's children will 

327 HAWKINS, 312-322. If the gift is to A for life, remainder to B and C, but if either 
dies during A's lifetime, then to the survivor, the survivorship has •been deemed to be 
survivorship of the taker who dies first. Id. at 313. But if in a similar gift the share of 
the one dying is to be transferred to the survivor, the survivorship has been referred to 
the time of distribution. Id. at 313-314. Where there is a gift to A for life, remainder to 
his ohildren at 21, followed by words of survivorship, the words may refer to the attain­
ment of 21. Id. at 314. Sometimes the words may be so used as to permit the gift to be 
construed as vested to be divested, as if the gift is to a class or those living at the time 
of distribution. Id. at 316-317. The words have also caused difficulties with respect to 
the disposition of accruing shares. Id. at 319-322. 

328 Whitby v. Von Luedecke, [1906] 1 Ch. 783. 
829 Cunningham v. Moody, 1 Ves. Sr. 174, 27 Eng. Rep. 965 (1748); Doe d. Willis v. 

Martin, 4 Term. Rep. 39, 100 Eng. Rep. 882 (1790); 5 AMERICAN LAW OF PROPERTY, 
§21.3la; CAREY AND SCHUYLER, §299; SIMES AND SMITH, §150. 

830 CAREY AND SCHUYLER, §299; SIMES AND SMITH, §150. 
8315 AMERICAN LAW OF PROPERTY, §21.3ld; SIMES AND SMITH, §151. 
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ordinarily be said to take interests which are irrevocably vested 
in quality, subject to being partially divested in quantity by the 
birth of further children.332 

Gifts such as those to which reference is made in the preceding 
paragraph have caused no great confusion. But a gift of a future 
interest to a class of persons may be complicated by alternative 
limitations, and these have generated, with respect to the vested 
or contingent character of the first limitation, 333 a very consider­
able body of litigation. Illustrative of this sort of disposition 
would be a gift to A for life, remainder to his children or their 
descendants; or a gift to A for life, remainder to his children or 
the issue of any who die leaving·issue; or a gift to A for life, re­
mainder to his children and if A dies without children then to B 
in fee. In cases of this sort there has frequently arisen a question 
as to whether the alternative gift in remainder (if it is decided 
that it is referable to the ending of the antecedent estate and not to 
the death of the testator) imparts a contingent quality to the 
primary gift in remainder. In other words, must the remainder­
men survive the tenant for life in order to take, or are the in­
terests of the remaindermen vested to be divested only upon the 
occurrence of the event which permits the alternative limitation 
actually to take effect? Results reached in such cases will of 
course vary according to the particular instrument construed, 
but they also vary in terms of the degree of preference of par­
ticular courts for vested interests.334 

Although gifts of the type discussed in this subdivision are 
more likely to involve legal remainders following legal life estates 
and hence to involve no perpetuity question, alternative limi­
tations akin to those of which examples are given in the pre­
ceding paragraph can, and not uncommonly do, occur in con­
nection with trust gifts.335 Where these occur, and where the 

332 CAREY AND SCHUYLER, §300; SIMES AND SMITH, §146. 
333 The alternative limitation, unless the event upon which it is to take effect is 

construed as one which must occur during the testator's lifetime, is by its nature con­
tingent on the primary taker's predeceasing the ending of the anterior estate. It may 
or may not be regarded as contingent on survivorship of the antecedent estate. 5 
AMERICAN LAW OF PROPERTY, §§21.25, 22.54; CAREY AND SCHUYLER, §§229-233; SIMES AND 

SMITH, §§583 (at 28), 659. This is normally a "transmissibility" and not a perpetuity 
question. Part of the problew. results from a tendency to confuse the issue of transmis­
sibility whh the issue of when ~he class closes. Id., §§654, 655. 

334 Tihese and other similar limitations are discussed in 5 AMERICAN LAW OF PROPERTY, 
§§21.3lc; 22.54; CAREY AND SCHUYLER, §§302, 305, 307; SIMES AND SMITH, §§148, 149, 
581-583, 659. 

335 Examples are cited in SIMES AND SMITH, §§581-583. 
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primary gift is not certain to become possessory within the period 
of the rule, then of course the alternative gift is virtually certain 
to be invalid and the primary gift will also be void unless it is 
held to be vested. It may be observed that in these cases, whether 
the rule against perpetuities is involved or not, the primary gift 
might logically be vested by the rule of construction (in those 
jurisdictions where it exists) that a gift over creates an inference 
of vesting in respect of the gift, which it would defeat. As we 
have seen, however, logic does not always prevail where the 
vested character of future interests is in issue and the effect and 
even the existence of the gift over as such is often ignored. This 
could be the result of the infinite variations and intricacies which 
may characterize limitations followed by alternative limitations336 

and which may well obfuscate the possibility of invoking a rule 
of construction the application of which to less entangled dis­
positions may be more readily perceived. But considering the 
conclusion reached earlier, that a gift over cannot reasonably 
be said to give rise to an inference of vesting, one might say that 
it is of no great importance to speculate as to why the application 
of this rule of construction is not more often invited by alter­
native limitations of the type here considered. However, there 
may be some logic in theorizing as to why this illogical rule of 
construction should not be applied in connection with such lim­
itations if by doing so one succeeds in offering an additional il­
lustration of why application of the rule against perpetuities to 
remoteness of vesting compounds the rule's complexities. 

II. Other Rules of Construction Relating to Vesting. The 
rules concerning vesting heretofore discussed may be regarded 
as rules of major importance. There are of course other rules 
which are perhaps no less significant but which do not require 
such extended comment. There are in addition constructional 
problems created by various gifts which do not lend themselves 
to or have not yet brought about settled rules of construction. 
No attempt will be made to consider the latter but an effort will 
be made to summarize the rules not already considered which 
appear to be of sufficient general import to require comment. 

The fact that a gift is residuary is said to tend toward causing 
it to vest. As stated by Hawkins, ". . . courts especially lean in 

836 See, as illustrating complex alternatives, Black v. Todd, 121 S.C. 243, 113 S.E. 
793 (1922). 
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favor of vesting in the bequest of a residue."337 This rule is obvi­
ously a counterpart of the presumption against intestacy, for if 
a residuary gift is contingent on survivorship and if the taker 
predeceases the time specified for distribution, intestacy will be 
the consequence. The rule seems, like many of the rules as to 
vesting, frequently to be employed conjunctively with others.338 

Although in its origin it is related to the term "vested" in the 
sense of "transmissible" or "non-contingent on survivorship," 
courts have not been discriminate in its application and have seen 
fit to apply it where the question for decision is a perpetuity 
one.339 

The English cases, especially the earlier ones, favor the view 
that a legacy charged on land is contingent on survivorship,840 

the theory being that the heir is a favorite of the court.341 The 
failure of American courts generally to adopt this position342 seems 
very possibly attributable to the tendency in this country to fuse 
the rules of construction applicable to dispositions of realty and 
personalty.848 

Gifts to unascertained persons, as to the "heirs" or "heirs of 
the body" of a living person, are of course quite generally 
held to be contingent.844 In such cases, the question to be dealt 
with is not whether the future interest is contingent, but whether, 
upon a proper construction of the instrument of gift, those desig­
nated as takers are truly unascertainable until a future time.8il> 

Thus, if in the cases supposed the words "heirs" or "heirs of the 
body" may properly be interpreted to mean "children," those 
who will take will upon birth answer the description of takers 
and their interests will not necessarily remain contingent until 
the death of their ancestor.346 

337 HAWKINS, 276. See also CAREY AND SCHUYLER, §336; 2 JARMAN, 1409. The leading 
case, from a historical standpoint, appears to be Booth v. Booth, 4 Ves. Jr. 399, 31 Eng. 
Rep. 203 (1799). 

338 2 JARMAN, 1409-1419. 
839 Id. at 1413-1414, 1417-1418. 
840 HAWKINS, 279-281; 2 JARMAN, 1382-1386. 
841 Prowse v. Abingdon, 1 Atk. 482 at 486, 26 Eng. Rep. 306 (1738), per Lord 

Hardwicke. But the learned chancellor also observed that the true basis for the rule 
was that, so far as lands were concerned, the common law should control, whereas as to 
personalty equity would apply civil law rules. 

342 5 AMERICAN LAW OF PROPERTY, §21.18 at 154; SIMES AND
0 

SMITH, §584. 
843 CAREY AND SCHUYLER, §337. 
844 5 AMERICAN LAw OF PROPERTY, §21.3le; SIMES AND SMITH, §152. 
845 SIMES AND SMITH, §i53. 
846 Id. at 172. 
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Spendthrift prov1s1ons in a trust, reqmrmg payment of in­
come or principal to the beneficiaries "in person" or "on their 
personal receipt," have been held to cause a suspension of vesting 
on the theory that there can be ·compliance with the mandate of 
the spendthrift clause only if the beneficiary survives the time 
of payment.347 It seems doubtful that a spendthrift clause, usually 
inserted in an instrument as a device to protect the beneficiary 
during his lifetime, has any bearing upon what the maker of 
a gift intended or would have intended with respect to the vested 
or contingent character of any future interests which he creates.848 

Again, the question is usually whether a transmissible interest 
exists. One case, however, places some stress upon the existence 
of a spendthrift clause in reaching the conclusion that a future in­
terest was contingent and hence offensive to the rule against per­
petuities. 349 

C. Vesting and the Purposes of the Rule 

1. Sense and Nonsense in the Concept of Vesting. We have 
seen that the historical relationship between seisin and vesting 
and the development of contingent remainders made explicable, 
if not necessary, the early distinction between vested and contin­
gent remainders. In a modem system of law, however, except 
in those jurisdictions where contingent remainders are still 
destructible, it is difficult to justify the feudal differentiations 
between vested and contingent future interests unless in terms 
of their relationship to the rule against perpetuities. So far as 
alienability is concerned, it may be observed that contingent 

• remainders have been made alienable in many jurisdictions with­
out harmful results.350 And the practicalities attendant upon the 
enforcement of the rights of creditors or those of a trustee in 
bankruptcy ought certainly not to depend upon feudal notions 
of vesting.351 It may be that the holder of a contingent future 
interest should be protected against his own profligacy or the 

34.7 CAREY AND SCHUYLER, §338; id., Supp. 1954, §338. 
348 CAREY AND SCHUYLER, §338 at 471; id., Supp. 1954, §338 at 199; COSTIGAN, CAsES 

ON TRUSTS 468 (1925); GRISWOLD, SPENDTHRIFr TRUSTS, 2d ed., 89 (194'1); 2 Scorr, TRUSTS, 
2d ed., §158.1 (1956). 

84.9~aston v. Hall, 323 Ill. 397 at 417-420, 154 N.E. 216 (1926). But see Saltonstall 
v. Treasurer&: Receiver General, 256 Mass. 519, 153 N:E. 4 (1926), affd. 276 U.S. 260 (1928). 

850 SIMES AND SMITH, §1854. 
351 Schuyler, "Drafting, Tax and Other Consequences of the Rule of Early Vesting," 

46 Iu... L. R.Ev. 407 at 430-432 (1951). 
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depredations of unscrupulous creditors upon a sale of the in­
terest.352 But this has nothing to do with feudal vesting; the 
same ethical concepts apply as well to defeasibly vested inter­
ests. s5s 

Even in acceleration cases, the contingent or feudally vested 
nature of future interests should not be significant. For accelera­
tion inevitably results in an attempt to approximate the inten­
tion to be imputed to the maker of a gift upon the happening of 
an unanticipated event; and this cannot be accomplished by 
reference to an outmoded distinction which never was and probab­
ly never could have been understood by the maker of the original 
gift. When a prior estate is renounced, the destiny of ulterior 
limitations can be sensibly decided only by resort to the delicate 
process of forming a judgment as to what the donor would have 
wanted under the circumstances.354 To the end that litigation 
may be minimized, rules of construction may be desirable in typ­
ical cases, but that does not vindicate the application of outmoded 
rules. 

The fact that reversions are feudally vested interests which 
are incident to literally thousands of modern commercial trans­
actions might be urged as an objection to the complete abandon­
ment of the feudal concept of vesting. Here again, however, there 
is little need to operate within the framework of the ancient prop­
erty law. It makes little difference,355 under the present social or­
der, whether we say that the reversioner is "seised" or that he 
"owns" an interest in the fee. But for historical reasons, the holder 
of an interest contingent in the modern sense, i.e., subject to some 
condition precedent, can equally be regarded as owning some 
interest in the fee. The important thing is that a reversion is 
ordinarily subject to no condition precedent and the reversioner's 
right to possession is subject only to the ending of the term or 
other estate carved out of the fee. The rights of the reversioner can 
be preserved even if confounding nomenclature is not. Thus 
it seems that the terms "vested" and "contingent" in their feudal 

352 Cf. In re Reifsteck, (E. D. Ill. 1947) 71 F. Supp. 157; Meyer v. Reif, 217 Wis. 
11, 258 N.W. 391 (1935). 

353 Schuyler, "Drafting, Tax and Other Consequences of the Rule of Early Vesting,'' 
46 ILL. L. REv. 407 at 431 (1951). 

354 Schuyler, "Future Interests in Illinois: Current Maturities and Some Futures,'' 
50 N.W. UNIV. L. REv. 457 at 485-486, 489-490 (1955). 

355 It may of course still make a difference with respect to dower rights. SIMES AND 

SMITH, §1887. 
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sense could be well-nigh forgotten if they cannot be reasonably 
related to the rule against perpetuities. Can the same be said of 
their more modem connotations? 

Today an interest is vested, whether or not in the feudal 
sense, if it is subject to no condition precedent; it is contingent 
if some condition precedent must be fulfilled before it may take 
effect. But an interest may be contingent, in the sense of being 
subject to a condition precedent, and still be transmissible. 
Moreover, even though feudally vested, or vested in the sense 
of being subject to no condition precedent, an interest may be 
defeasibly vested because it is subject to a condition subsequent. 
If so, it may or may not be transmissible depending upon the na­
ture of the condition subsequent. And, as already shown, as though 
the difficulty of drawing clear distinctions between conditions pre­
cedent and subsequent were not enough of a problem, courts 
constantly use the terms vested and contingent as though they 
were interchangeably employable to designate each of the sev­
eral meanings which the words are capable of connoting. Be it 
noted, however, that even if courts and lawyers could be induced 
to abandon the words "vested" and "contingent" ( or define in 
each case the sense in which they are being used), it will, as long 
as future interests are permitted to exist and as long as instru­
ments of gifts are not perfectly framed, be necessary for courts 
to decide whether defectively created future interests are (1) sub­
ject to any condition at all; (2) if so, whether the condition is pre­
cedent or subsequent; and (3) if either precedent or subsequent, 
whether or not the future interest is transmissible (non-contingent 
on survivorship). And whereas the destructibility of future inter­
ests, their alienability, their availability to creditors or to a trustee 
in bankruptcy and their susceptibility to acceleration in case an 
anterior estate is renounced do not or should not depend upon 
feudal vesting, each one of these very practical attributes (or the 
lack of it) is intimately related to their vested or contingent 
character in the senses just defined. Hence, in these senses, it 
cannot be said that the distinctions between vested and contingent 
interests are important, if at all, only for purposes of the 
rule against perpetuities. The question is whether these distinc­
tions, admittedly vital for other purposes, should constitute the 
linchpin of the rule itself. The answer rests primarily on two sub­
sidiary and closely interrelated inquiries: (I) should the entangled 
concept of vesting determine the validity of future interests? (2) 
does vesting satisfy the objectives of the rule? 
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2. Vesting as Determinative of Validity. The rule against 
perpetuities is a rule of property; its application or non-applica­
tion .is theoretically determined without regard for intention. 
But the latter statement is followed more in the breach than in 
the observance356 and there is of course one exception to it which 
is openly recognized. For an interest which is vested is not subject 
to the rule, and whether an interest is vested or not is said to be 
a matter of intention. Thus, at least in this respect, validity or 
invalidity is, in principle, a matter of intention. This obviously 
does not mean that a testator can create a remote future interest 
which is clearly contingent and make it valid by saying that he 
intends the interest to be vested. It does mean, however, that an 
element of flexibility is injected into an otherwise almost wholly 
rigid rule of property the devastating consequences of which are 
well known to all and have already been commented upon. Flexi­
bility in law is ,;:ertainly desirable, and if the concept of vesting 
made the rule against perpetuities sensibly pliable a strong argu­
ment could be made for retaining it. Flexibility, however, when 
its limits are undefinable, is apt to lead to a degree of uncertainty 
approaching chaos, and a truly basic element of a stable social 
order is violated-the right of men living in such a society intel­
ligently to evaluate the consequences of their acts and the need 
for the leg-al profession to be able to predict with considerable 
accuracy the results of contemplated litigation. If the volume of 
literature on the subject is any measure, one might conclude 
that the distinction between "vested" and "contingent" interests 
is so obscure, tenuous and uncertain that it should be altogether 
eliminated from the law of perpetuities if not from the law of 
future interests.357 That the latter (as indicated in the preceding 
subdivision) cannot be done does not justify the maintenance 
of the distinction in connection with the rule against perpetu­
ities, if it is indeed true that it tends toward excessive disorder. 

356 For discussions of construction and the rule, see 6 AMERICAN LAw OF PROPERTY, 
§§24.43-24.46; CAREY AND SCHUYLER, §508; GRAY, §§629-670; .MORRIS AND LEACH, 236-247; 
SIMES AND SMITH, §§1288-1292. 

357 For example, Professors Simes and Smith devote more pages to vesting [SIMES 
AND SMITH, §§131-209 (137 pages), §§571-594 (44 pages) and §§652-659 (36 pages), a total 
of 217 pages] than they do to the rule against perpetuities itself [id., §§1201-1395 (166 
pages)]. Professor Carey and the writer devote almost as many pages to vesting [CAREY 
AND SCHUYLER, §§291-339 (77 pages)] as to the rule [id., §§471-508 (91 pages)]. The same 
is not true of AMERICAN LAW OF PROPERTY where 162 ,pages (6 id., §§24.1-24.68) are 
occupied with a discussion of the rule and only 50 (5 id., §§21.5-21.32, 22.54) deal with 
problems of vesting. 
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For the inability to eliminate all legal quandaries is not a reason 
for nurturing those that can be eradicated. 

What Professor Leach has dexterously characterized as the 
"polysemantic character"358 of the words "vested" and "contin­
gent" has been developed in the preceding pages of this article. 
Elsewhere, Professor Leach and Dr. Morris make an admirable 
effort to define vesting for purposes of the rule. They say that an 
interest is vested within the meaning of the rule when, "(a) the 
taker is ascertained, and (b) any condition precedent attached to 
the interest is satisfied, and (c) where the interest is included in 
a gift to a class, the exact amount or fraction to be taken is deter­
mined .... "359 This definition is simple enough and it would in­
deed be helpful if courts would adopt it whenever confronted 
with a question of vesting under the rule. The difficulty is, as 
these same authors admit, that, "The distinctions in this field 
are so delicate, and depend so often upon a minute consideration 
of the whole language of an instrument. . . .''360 Which is really 
to say that even if courts did adopt the relatively simple definition 
of vesting-for-purposes-of-the-rule which these authors suggest, the 
profession and the judiciary would still be faced with divining 
intentions that never actually existed as to whether takers are or 
are not ascertained, whether a condition is or is not attached to a 
gift and whether a condition is precedent or subsequent. Thus, 
though the simplification of the definition of vesting would be a 
step in the right direction, it could not be expected to eliminate 
the major problem injected by the concept of vesting, i.e., the 
ascertainment of a usually nonexistent intention. 

It is of course frequently necessary for courts in construing 
wills to impute to testators intentions concerning matters with 
respect to which no real intention existed. Where, for example, 
property is given over upon "death" or "death without issue," 
where there is a gift to a class containing no specification as to 
the time of closing, where a gift may be divided either per stirpes 
or per capita-in all these and numerous other situations-more 
than one result is possible and courts must decide which one to 
adopt. It is not in itself startling, then, that the concept of vesting 
forces courts into a quest for motives which never actually subsist­
ed. However, in other instances where this is necessary, rules of 

858 LEACH, CASES ON FurURE INTERESTS, 2d ed., 255 (1940). 
859 MORRIS AND I.EACH, 37. 
860 Id. at 37-38. 



922 MICHIGAN LAw REvmw [ Vol. 56 

construction which have been developed are frequently (though by 
no means always) based upon logical inference. That this is not 
so of the rules as to vesting has been demonstrated by the relative­
ly detailed review of those rules contained in this article. Even 
this might conceivably be tolerable if these rules were applied 
with sufficient uniformity to minimize confusion. But that is not 
in the nature of the concept of vesting as it is being developed, 
nor is it reasonable to expect courts to be firm and consistent 
in the application of rules in which they have and can have but 
little faith.861 At the same time, however the term vested may be 
defined, it must be expected that, in a system of law which conse­
crates precedent, lawyers and courts will not readily abandon the 
subtle refinements as to vesting which have been developed in 
the course of some five centuries -of search for one of the most 
elusive fugitives known to Anglo-American law-intention as 
to vesting. The conclusion must be that vesting is not an appro­
priate test of whether a future interest will stand or fall under 
a rule which may destroy it unless the objections to it are out­
weighed by the degree to which it serves the objectives of the 
rule. 

3. Does Vesting Seroe the Objectives of the Rule? Part of 
the answer to the question' which is the heading of this subdivi­
sion is to be found in the discussion which has preceded. For it 
seems clear that one objective of a rule having consequences 
as severe as those attendant upon a violation of the rule against 
perpetuities should be to afford a reasonably workable formula 
for balancing testamentary purposes against the purposes which 
the rule seeks to accomplish. To the extent that the concept of 
vesting introduces an extraordinary degree of indefiniteness into 
the rule it tends to rob the formula of its workability. In this 
sense the notion of vesting impinges upon what ought to be a 
legitimate aim of the rule. This is not to suggest that the rule 
should be made to be rigid and unbending. Indeed, if the flexi­
bility afforded by the non-application of the rule to vested in­
terests is removed, a substitute will have to be found.862 

361 See, for example, the remarks of Surrogate Wingate in In re Montgomery's 
Estate, 2 N.Y.S. (2d) 406 at 409-416 (1938), and of Weaver, J., in Dowd v. Scally, (Iowa 
1919) 174 N.W. 938 at 939-940. 

362 Cf. Hou.1ES, COLLECTED LEGAL PAPERS 181 (1920): "The language of judicial 
decision is mainly the language of logic. And the logical method and' form flatter that 
longing for certainty and for repose which is in every human mind. But certainty 
generally is illusion, and repose is not the destiny of man." 
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In a more particular sense our inquiry should be directed 
at the relationship of vesting to the present-day purposes of the 
rule. Does the destruction of remote contingent interests tend 
to make property more fluid, to free capital from testamentary 
restrictions and to stay the influence of the dead hand? To this 
question the answer must be in the affirmative. It is not so easy 
to answer affirmatively the companion question: does the exemp­
tion of vested interests from the rule further these objectives? 
Or, perhaps more fairly put, are the characteristics of vested 
interests such that, however remotely they may become possessory, 
they do not constitute obstacles to achieving what the rule is 
intended to accomplish? 

It has already been seen that Gray himself doubted the 
propriety of excluding even feudally vested remainders from 
the sphere of the rule's operation.363 And although Gray seems to 
have been unduly concerned with the rule as punitive in nature, 
it certainly is demonstrable that even feudally vested interests 
may unduly fetter alienability and extend the reach of the dead 
hand. Indeed, in this respect many contingent interests are little 
more troublesome than those which are vested. For example, from 
these points of view, there is little practical difference between 
a gift over to B in fee, following a gift to A for life, remainder 
to his unborn son for life, and a contingent gift over to B follow­
ing the same life estates. In each instance, absent a power of sale 
and a rule of destructibility, the title remains as unmarketable 
and the hand of the deceased maker of the gift is as controlling 
until A has a son who is old enough to join in a conveyance. And 
when this has occurred, even though B's interest is contingent, 
both life tenants, the reversioner and B can deliver a marketable 
title and free the property from the testamentary restriction. The 
problem of apportioning the proceeds is only a little more difficult 
than it is if B's interest is vested; the only added factor is the in­
terest of the reversioner. The same cannot of course be said where 
the holder of the future interest is incapable of ascertainment, but 
that is sometimes true of vested interests, as in the case of a simple 
gift to A for life, remainder to his children.364 And obviously 
there may be other contingent interests which frustrate the pur­
poses of the rule to a greater degree than feudally vested ones. 

363 GRAY, §§970-974. 
86¼ See, for example, Deem v. Miller, 303 m. 240, 135 N.E. 396 (1922); Azarch v. 

Smith, 222 Ky. 566, 1 S.W. (2d) 968 (1928). 
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The point, however, is that the feudally vested character of out­
standing future interests is no assurance that the rule's aims will 
be met. 

Certainly, if there are degrees of "vesting," an interest which 
is feudally vested is vested to the greatest possible extent. Thus, 
if feudal vesting does not serve the rule's objectives, it would 
seem to follow, a fortiori, that vesting in any other sense would 
also fail to do so. In this connection, it should be remembered that 
an interest which is not feudally vested will nevertheless ordin­
arily be regarded as vested for purposes of the rule if its taker 
is ascertaine_d and if it is subject to no condition precedent. Into 
this category fall a large group of equitable interests the vested 
or contingent character of which will depend upon the rules as 
to vesting heretofore discussed, as for example gifts in trust, 
following equitable life estates, to the child or children of a living 
person distributable when the beneficiary or beneficiaries attain 
an age in excess of 21 or upon the happening of some other event 
which may not occur until after the period of the rule expires. 
Where gifts of this sort are vested and hence valid, which they are 
unless the rule applies to the duration of trusts as some have sug­
gested it should,365 they certainly offend the spirit of the rule inso­
far as it looks with disfavor upon protracted dead hand control. 
For if the rule is really concerned only with the beginning of 
interests and not with their duration,366 there would be nothing 
to prevent a whimsical testator from creating a spendthrift trust 
for the benefit of his children during their lives and thereafter 
creating vested equitable future interests in his grandchildren 
to be paid to them upon attaining an age of 60, 70 or even 80 
years of age. Clearly this cannot be done if the rule, or some 
kindred rule, applies to the duration of trusts. Observe, how­
ever, that if a trust cannot last beyond the period of the rule, 
there should be nothing startling at all, at least with respect to 
equitable interests, about the suggestion that remoteness of vest­
ing should be forgotten and remoteness of possession substituted 
in its place. At all events, it is not easy to argue, in connection 
with the application of the rule to equitable interests of the sort 
here considered, that the concept of vesting serves the rule's ob­
jectives. Indeed, in a case such as that supposed in this paragraph, 

8611 GRAY, §§119-121.8; KAI.Es, FUTURE INTERESTS, 2d ed., §§658-661, 677-681, 732-738 
(1920); SIMES AND SMITH, §1393 at 245-246. 

866 GRAY, §§232-236. 
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the non-application of the rule against perpetuities, if there is 
to be any rule at all, would be a travesty. 

D. Summary 

The concept of vesting, in relation to the rule and elsewhere, 
has occasioned a vast amount of litigation. This has resulted in 
part from the original relationship between seisin (with all of 
its ancient obscurities) and vesting in its feudal sense, and in part 
from the failure of lawyers and courts to distinguish with any 
degree of clarity between the several meanings of "vested" and 
"contingent" which these terms have acquired through a hap­
hazard process of transformation. It is also due in part to the 
apparently incurable tendency of draftsmen to fail to anticipate 
and provide unambiguously for the happening of reasonably 
foreseeable contingencies. For these reasons, the great body of 
decisions concerning vested and contingent interests have not 
clarified the law in this area to any marked degree. Instead, there 
has been developed a large group of rules of construction, de­
signed to assist in determining intention with respect to vesting, 
most of which bear no logical relationship to their avowed pur­
pose. Moreover, these rules are applied without discrimination 
where the "vested" or "contingent" character of a future interest 
is at issue regardless of the meaning in which those terms are 
used and with no thought of the purpose for which a determina­
tion of "vesting" or "contingency" is being made. The result is 
disorder perilously close to chaos. 

While it must be admitted that, as a result of the concept of 
vesting, the rule against perpetuities is less rigid than it would be 
if it were unbendingly concerned with remoteness of possession, 
the confusion described in the preceding paragraph overbalances 
the flexibility afforded by the application of the rule to remote­
ness of vesting alone. A redefinition of vesting-for-purposes-of­
the-rule is unlikely to resolve this problem, because it is hardly 
supposable that lawyers and courts will lose their affinity for all 
of the refined distinctions which have been developed with re­
spect to vesting. It is, moreover, no answer to say that we will 
always have to concern ourselves with vesting in other senses, 
as in the sense of transmissibility. That we must worry over 
whether a future interest is or is not contingent on survivorship 
does not mean that this and other troublesome aspects of vesting 
should be retained as an integral part of the rule. 

Apart from the foregoing, it is demonstrable that the exemp-
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tion of vested interests from the rule against perpetuities not only 
does not satisfy the objectives of a modern rule of perpetuities 
but indeed tends strongly to frustrate these purposes. A vested 
interest may affect marketability and extend the control of the 
dead hand to just as great a degree as most contingent interests. 
Thus the conclusion that the concept of vesting should be elim­
inated from the rule seems justified. Possible effects of such a 
step and how it could best be taken without converting the rule 
into a rigid, mathematical rule of thumb will be considered in 
the last part of this article. 

IV. A RULE .APPLIED TO REMOTENESS OF POSSESSION 

If remoteness of possession were substituted for remoteness 
of vesting as a test of validity under the rule against perpetuities, 
Gray's rule would be amended to read, "No interest is good unless 
it must vest, if at all, in possession and enjoyment, not later than 
21 years after some life in being at the creation of the interest." 
For purposes of this discussion it is assumed that "vested in posses­
sion and enjoyment" should mean vested in possession and enjoy­
ment free of any trust.367 The very simplicity of such a modifi­
cation makes it alluring. But does it create a rule which meets 
the criticisms which have been directed at the present rule? Can 
it be said that it creates a rule which meets the tests of simplicity 
and practicability which ought to be characteristic of any rule 
having such serious consequences? And finally, does it afford 
needed :flexibility or would it quickly become a straightjacket 
from whose confines conveyancers would look nostalgically upon 
the good old days when the test of the validity of an interest was 
when will it vest? 

The first of these three questions must be answered in the nega­
tive. For the mere substitution of remoteness of possession for 
remoteness of vesting as a test of validity leaves the rule open to 
almost every ground for censure relevant to the existing rule. 
The period of the rule would be unchanged so that whatever 
objection there may be to lives in being and 21 years would re­
main. The requirement of absolute certainty of vesting, together 
with the acceptance of all of the fantastic hypotheses incident to 
the present rule, would be unchanged except that absolute cer-

867 Cf. SIMES, PUBLIC POLICY AND THE DEAD HAND 81 (1955), where it is suggested 
that an equitable life estate might be regarded as vested in possession and enjoyment. 



1958] RULE AGAINST PERPETUITIES 927 

tainty of vesting in possession and enjoyment would be demanded. 
Class gifts would still be completely valid or completely invalid. 
The rule would still apply, at least to the extent that it is now 
applicable, to options. It would still wholly invalidate interests 
which transgressed it. Only its non-application to possibilities of 
reverter, rights of entry and resulting trusts and, if it applies to 
them at all, its application to administrative powers (because 
trusts could not last beyond the specified period), would be elim­
inated. It is therefore plain that supplanting remoteness of vest­
ing with remoteness of possession as the criterion of validity does 
not dispense with the need for whatever reforms are indicated by 
those infirmities in the present rule which are unrelated to 
vesting. 

Whether a rule which required all interests to vest in posses­
sion and enjoyment within lives in being and 21 years would be 
practically workable and adequately flexible cannot be so sum­
marily determined. Assuming that means can be devised to 
obviate some or all of those failings of the present rule which are 
mentioned in the preceding paragraph, the effects and feasibility 
of a rule directed at remoteness of possession can be judged only 
by testing these in terms of suppositions specific applications of 
such a rule. Only after this has been done will it be possible to 
offer explicit suggestions as to what ought to be done with the 
rule. 

A. Specific Applications 
I. To Reversions. A reversion is of course what is left when 

the owner of an estate parts with less than he has. There may be 
reversions in estates less than a fee simple, as where a life tenant 
leases for a term or where the holder of a term subleases for less 
than the full balance of the term. There may also be reversions, 
or the equivalent thereof, in personal property. However, since 
most of the same factors would be relevant in connection with 
reversions in estates less than a fee and in personalty, it should 
be sufficient to consider examples of reversions in fee. 

It may be stated at the outset that a rule against perpetuities 
which destroyed all reversions which were not bound to become 
possessory within the limits of time would be neither feasible 
nor workable. The effect of such a rule would be to invalidate 
every reversion following a lease which might last longer than the 
period of the rule. This would make it impossible for owners of 
property to enter into long term leases the commercial utility of 
which no responsible person would be prepared to question. It 


