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"OVERRULING" OPINIONS IN THE SUPREME COURT 

Albert P. Blaustein* and Andrew H. Field** 

I 

INTRODUCTION 

DESPIT:m its vaunted reputation for rectitude, the United 
States Supreme Court has been the first to deny its own 

judicial infallibility. For in at least ninety decisions, dating 
as far back as 1810 and as recent as its 1956 Term, the Supreme 
Court has made public confession of error by overruling its 
previous determinations. 

This is a study of those ninety decisions-a statistical account­
ing of overruling cases and cases overruled, and a listing of the 
judges who agreed and disagreed with what was said and done. 
And this is a study of the "right to be wrong" -an inquiry into 
when and under what circumstances the Supreme Court should 
overrule its prior dictates. 

This is also an introduction to ninety studies which should be 
made on each of these ninety overrulings. For each of these "dras­
tic" decisions warrants individual inquiry and analysis. The Su­
preme Court is a courageous court. Only a courageous court 
would have faced the reactions of the times to Marbury v. Madi­
son,1 Dred Scott v. Sanford,2 Schecter Corp. v. United States,8 and 
Brown v. Board of Education.4 Yet even a courageous tribunal­
especially one so adept at distinguishing and qualifying prior 
judicial pronouncements-is loath to admit judicial error. Has 
it really been necessary for the Supreme Court to take this drastic 
step on ninety separate occasions? And if not really necessary, can 
such decisions be justified? 

• Associate Professor of Law, Rutgers Law School, South Jersey Division.-Ed. 
••Rutgers, '58 Law.-Ed. 
11 Cranch (5 U.S.) 137 (1803). 
2 19 How. (60 U.S.) 393 (1857). 
3 295 U.S. 495 (1935). 
4 347 U.S. 483 (1954). 
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II 

-NINETY-MORE OR LESS 

[ Vol. 57 

There is no magic in the number "ninety." The broad state­
ment that the Supreme Court has overruled itself on ninety 
separate occasions is, like all broad statements, subject to qualifi­
cations. But the figure of ninety has not been lightly chosen. It 
represents a total of three categories of Supreme Court over­
r{!lings, selected on the basis of three definite criteria. 

Here are (1) cases in which the Supreme Court has expressly 
stated that it was overruling a prior decision; or (2) cases which 
Justice Brandeis or Justice Douglas have cited as further ex­
amples of overrulings; or (3) other cases which the authors be­
lieve to be obvious instances in which the Supreme Court has 
overruled itself. Scant note has been made of those decisions 
which have become legal nullities through being qualified or 
distinguished. 

In seventy of the ninety cases, the nine men made definite 
statements that they were overruling prior determinations. Such 
statements take many forms. The most clear-cut of these pro­
nouncements appear (chronologically) in such cases as County 
of Cass v. Johnston, Motion Picture Patents Company v. Uni­
versal Film Manufacturing Co., Chicago & Eastern Illinois R. 
Co. v. Industrial Commission, Smith v. Allwright and Girouard 
v. United States. 

In the 1877 Cass County case, for example, the Supreme 
Court had this to say: "It follows that our decision in Harshman 
v. Bates County,5 in so far as it declares the law to be uncon­
stitutional, must be overruled."6 The overruling statement in the 
1917 Motion Picture Patents case ran this way: "It is obvious 
that the conclusions arrived at in this opinion are such that the 
decision in Henry v. Dick Co.7 must be regarded as overruled."8 

The 1932 Chicago & Eastern Illinois R. Co. case contained this 
statement: "Both [prior9] cases are out of harmony with the 
general current of the decisions of this court . . . and they are 
now definitely overruled."10 Smith v. Allwright in 1944 ended 

IS 92 U.S. 569 (1875). 
6 95 U.S. 360 at 369 (1877). 
7 224 U.S. 1 (1912). 
8243 U.S. 502 at 518 (1917). 
9 Erie R. Co. v. Collins, 253 U.S. 77 (1920), and Erie R. Co. v. Szary, 253 U.S. 86 (1920). 
10 284 U.S. 296 at 299 (1932). 
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with the simple statement that, "Grovey v. Townsend11 is over­
ruled."12 And the Girouard decision in 1946 was summed up 
in these words: "We conclude that the Schwimmer,13 Macintoshu 
and Bland15 cases do not state the correct rule of law."16 

Other overrulings are expressed more hesitantly, even apolo­
getically. Here, for example, is the statement in Gordon v. Ogden 
in 1830: "Although that case was decided by a divided court, and 
although we think [it was erroneous] . . . , we should be much 
inclined to adhere to the decision in Wilson vs. Daniel17 had 
not a contrary practice since prevailed."18 In Mason v. Eldred 
in 1867, the 1810 case of Sheehy v. Mandeville19 was overruled 
in these words: "The decision in this [Sheehy] case has never 
received the entire approbation of the profession, and its cor­
rectness has been doubted and its authority disregarded in 
numerous instances by the highest tribunals of different states.''20 

And in The Genesee Chief, Taney used this language: "It is 
the decision in the case of Thomas J efferson21 which mainly 
embarrasses the court in the present inquiry. We are sensible 
of the great weight to which it is entitled. But at the same 
time we are convinced that, if we follow it, we follow an erro­
neous decision into which the court fell .... "22 

Finally, in still other instances of express overrulings, the 
Supreme Court has appeared to disclaim responsibility for its 
action, intimating that the overrulings had already occurred in 
previous decisions. In Olsen v. Nebraska, for example, Justice 
Douglas had this to say: "The drift away from Ribnik v. Mc­
Bride,23 supra, has been so great that it can no longer be deemed 
a controlling authority.''24 Justice Bradley put it this way in 
Kountze v. Omaha Hotel Co.: "Subsequent decisions have un­
doubtedly modified the rule followed in this case, and, indeed, 

11295 U.S. 45 (1935). 
12 321 U.S. 649 at 666 (1944). 
13 United States v. Schwimmer, 279 U.S. 644 (1929). 
14 United States v. Macintosh, 283 U.S. 605 (1931). 
15 United States v. Bland, 283 U.S. 636 (1931). 
16 328 U.S. 61 at 69 (1946). 
17 3 Dall. (3 U.S.) 401 (1798). 
18 3 Pet. (28 U.S.) 33 at 34 (1830). 
19 6 Cranch (IO U.S.) 253 (1810). 
20 6 Wall. (73 U.S.) 231 at 236 (1867). 
21 IO Wheat. (23 U.S.) 173 (1825). 
22 12 How. (53 U.S.) 443 at 456 (1851). 
23 277 U.S. 350 (1928). 
24 313 U.S. 236 at 244 (1941). 
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have overruled it, and are more in accordance with the views 
expressed by Mr. Justice Catron [dissenting in Stafford v. Union 
Bank of La.25

]."
26 An even stronger statement to this effect appears 

in Justice Fuller's opinion in Leisy v. Hardin: "The authority 
of Peirce v. New Hampshire27 

••• must be regarded as having 
been distinctly overthrown by the numerous cases hereinafter 
referred to."28 And then Justice Fuller analyzed those "numerous 
cases" to prove his point. · 

Footnotes to a dissenting opinion by Justice Brandeis and 
to an address and a book by Justice Douglas add ten more cases 
to the list of Supreme Court decisions which have been over­
ruled-cases in addition to the seventy expressly overruled. The 
fruits of Brandeis' research in this area are found in notes I, 2 
and 4 of his dissent in Burnet v. Coronado Oil & Gas Co.29 in 
1932. But of the 42 cases cited in these notes, only three are 
pertinent additions. Twenty-nine overrulings are listed, includ­
ing 26 which are express; and Brandeis cites 13 decisions which 
have been qualified rather than overruled by subsequent Supreme 
Court dictates. The three "non-express" overrulings cited by 
Brandeis were in Louisville, Cincinnati & Charleston R. R. Co. 
v. Letson (1844),30 The Belfast (1868),31 and Pollock v. Farmers' 
Loan & Trust (1895).32 

Justice Douglas, who more than any other member of the pres­
ent court believes that "stare decisis must give way before the 
dynamic component of history,"33 prepared his lists of overrulings 
for the 1949 Cardozo Lecture34 before The Association of the Bar 
of the City of New York and for his 1956 volume, We the 
Judges.35 The overrulings noted in his address cover two periods 
of Supreme Court history. To the extent that they discuss changes 
in Supreme Court holdings from 1860 to 1890, the list is largely 
repetitious of the Brandeis footnotes. But Douglas' lecture sup­
plements the 1932 Brandeis study by covering the period 1937 to 

25 16 How. (57 U.S.) 135 (1853). 
26 107 U.S. 378 at 387 (1882). 
27 5 How. (46 U.S.) 504 (1847). 
28 135 U.S. 100 at 118 (1890). 
29 285 U.S. 393 at 406-409 (1932). 
so 2 How. (43 U.S.) 497 (1844). 
s17 Wall. (74 U.S.) 624 (1868). 
32 158 U.S. 601 (1895). Despite Brandeis' characterization, there is, of course, much 

doubt as to whether the Pollock case was really an overruling decision. 
83 Douglas, "Stare Decisis," 49 COL. L. R.Ev. 735 at 737 (1949). 
34 Published as "Stare Decisis," 49 CoL. L. R.Ev. 735 at 756-758 (1949). 
85 At pp. 32-34. 
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1949, and the notes in We the Judges bring his listing up to 1955. 
Yet Douglas cites only 51 cases and adds only eight instances 

of overrulings which are not express-and one of these, The Bel­
fast,36 is likewise on the Brandeis list. There are two early cases 
which Brandeis did not classify in this category, but which Doug­
las does. These overruling cases are Trebilcock v. Wilson (1871)37 

and Wabash, St. L. & P. Ry. Co. v. Illinois (1886).38 The other five 
instances characterized as overrulings by Douglas occur in the 
more recent decisions of Phelps Dodge Corp. v. NLRB (1941),39 

United States v. Classic (1941),40 Toucey v. N. Y. Life Ins. Co. 
(1941),41 Mercoid Corporation v. Mid-Continent Co. (1944)42 and 
United States v. South-Eastern Underwriters Assn. (1944).43 

There are ten additional cases which the authors believe to be 
obvious instances in which the Supreme Court had overruled it­
self by the end of its 1956 term. Two of these occurred subse­
quent to the Brandeis-Douglas studies: Gayle v. Browder in 
195644 and the rehearing in Reid v. Covert in 1957.45 Four of the 
other overrulings, like Reid v. Covert, involved rehearings46 and 
the other four47 are additions to (and represent disagreement 
with) the Brandeis-Douglas lists. 

While these 90 examples of Supreme Court overrulings con­
stitute the largest list ever compiled on the subject,48 they do not 
encompass every instance in which the Court has specifically 
changed its collective mind. There are also 15 cases in which the 

36 7 Wall. (74 U.S.) 624 (1868). 
3712 Wall. (79 U.S.) 687 (1871). 
38 118 U.S. 557 (1886). 
39 313 U.S. 177 (1941). 
40 313 U.S. 299 (1941). 
41314 U.S. 118 (1941). 
42 320 U.S. 661 (1944). 
43 322 U.S. 533 (1944). There is a serious question whether the South-Eastern Under­

writers Assn. case was really an overruling, and it is listed here only to make the Douglas 
classification complete. 

44 352 U.S. 903 (1956). 
45 354 U.S. 1 (1957). 
46 Chesapeake &: Ohio Ry. Co. v. Leitch, 276 U.S. 429 (1928); Railroad Commission v. 

Pacific Gas Co., 302 U.S. 388 (1938); Halliburton Co. v. Walker, 329 U.S. 1 (1946); and 
MacGregor v. Westinghouse Co., 329 U.S. 402 (1947). 

47 Suydam v. Williamson, 24 How. (65 U.S.) 427 (1861); Rochester Tel. Corp. v. 
United States, 307 U.S. 125 (1939); Edwards v. California, 314 U.S. 160 (1941); and Ott v. 
Mississippi Bargeline, 336 U.S. 169 (1949). 

48 Other important lists of Supreme Court overrulings, which largely duplicate the 
Brandeis-Douglas studies, include: Reed, J., majority opinion in Smith v. Allwright, 321 
U.S. 649, 665, note 10 (1944); PRITCHETT, THE ROOSEVELT COURT 300, 301 (1948); Bernhardt, 
"Supreme Court Reversals on Constitutional Issues," 34 CoRN. L. Q. 55 at 56-59 (1948). 
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Court reversed prior orders denying certiorari. 49 And there are 
hundreds of cases in which the Supreme Court has taken at least 
a "departure" from former dictates. 

III 
0VERRULINGS AND "EROSION" 

Most students of Supreme Court law-especially of constitu­
tional law-are far more interested in the erosion of Supreme 
Court doctrine than in overrulings. They are deeply concerned 
with something called judicial discretion, judicial statesmanship 
or judicial law-making-and are primarily interested in the 
process by which former decisions are avoided or evaded in devel­
oping new doctrine. They are, of course, aware of the many 
opinions which have ignored decisions of the past on the same 
subject-even when those decisions were diligently argued by 
counsel. And these students are similarly aware of the techniques 
of opinion writers in disposing of past decisions by separating 
what they call holdings from what they call dicta, and in dis­
tinguishing cases on supposed differences in facts. These are the 
students who continually look behind expressed rationale. They 
find erosion of Supreme Court doctrine as they question whether 
the old and new cases could have been decided as they were by 
the same nine men on the same day. 

It is not always easy to separate instances of overrulings from 
instances of erosion. Such classification is arbitrary at best. For, as 
pointed out by Justice Douglas, "the distinguishing of prece­
dents is often a gradual and reluctant way of overruling cases."110 

And, as Justice Brandeis observed, "Movement in constitutional 
interpretation and application-often involving no less striking 
departures from doctrines previously established-takes place also 
without specific overruling or qualification of the earlier cases."111 

49 The reversals which finally granted certiorari were Paramount Publix Corp. v. 
American Tri-Ergon Corp., 293 U.S. 528 (1934); Douglas v. Willcuts, 295 U.S. 722 (1935); 
New World Life Ins. Co. v. United States, 310 U.S. 654 (1940); Neuberger v. Commis­
sioner of Internal Revenue, 310 U.S. 655 (1940); Esenwein v. Commonwealth ex rel. 
Esenwein, 322 U.S. 725 (1944); McCullough v. Karamerer Corp., 322 U.S. 766 (1944); 
Tomkins v. Missouri, 322 U.S. 725 (1944); Hickman v. Taylor, 328 U.S. 876 (1946); Gardner 
v. New Jersey, 328 U.S. 876 (1946); Madison Avenue Corp. v. Asselta, 329 U.S. 817 (1946); 
Interstate Natural Gas Co. v. Federal Power Commission, 330 U.S. 852 (1947); Alaska 
Juneau Gold Mining Co. v. Robertson, 331 U.S. 793 (1947); United States ex rel. Eichen­
laub v. Watkins, 337 U.S. 955 (1949); Clark v. Manufacturers Trust, 337 U.S. 953 (1949); 
Sacher v. United States, 342 U.S. 858 (1951). 

50 Douglas, "Stare Decisis,'' 49 CoL. L. REv. 735 at 747 (1949). 
Ill Dissenting in Burnet v. Coronado Oil & Gas Co., 285 U.S. 393 at 408 (1932). 
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Where Supreme Court doctrine undergoes gradual changes 
over long periods of time, it is extremely difficult to pinpoint 
the decision which results in the actual, practical overruling. 
Tigner v. Texas'2 must be cited as the case which overruled 
Connolly v. Union Sewer Pipe Co.153 But Justice Frankfurter, 
writing for the majority, clearly recognized the dwindling in­
fluence of the prior determination as a constitutional precedent. 
"Connolly's case," he wrote in Tigner v. Texas, "has been worn 
away by the erosion of time, and we are of opinion that it is no 
longer controlling."154 

The problem of designating the actual overruling is even 
more difficult in the desegregation decisions. Plessy v. Ferguson,llr, 
the 1896 case which upheld racial discrimination where con­
ditions were "separate but equal," died as a precedent long before 
the current spate of Supreme Court decisions on the issue. But 
when was Plessy v. Ferguson overruled? The last Supreme Court 
case which in any way upheld a racial classification was Korematsu 
v. United States in 1944.56 But this decision, based on wartime 
powers and wartime emergencies, received no solace from the 
Plessy doctrine and could in no way be considered a determin­
ation in the Plessy spirit. The last decision of the Supreme Court 
consistent with the Plessy spirit-but by no means a reaffirmance 
of the Plessy holding-was Gong Lum v. Rice in 1927.57 Thus, 
with the possible exception of the K.orematsu determination, it 
can safely be said that every Supreme Court decision since 1927 
involving racial discrimination constituted some erosion of the 
Plessy doctrine. 

But it was virtually impossible to classify Plessy v. Ferguson 
as overruled until the school desegregation decision of Brown v. 
Board of Education in 1954. And even that decision was ques­
tionable on the point of overruling. Chief Justice Warren's unan­
imous opinion took pains to avoid an overruling statement. 
Further, in the absence of later cases which clarified the meaning 
of the Brown decision, it could well have been argued that "sep­
arate but equal" was still reasonable in transportation (Plessy), 
even if it was not reasonable in the public schools (Brown). 

52 310 U.S. 141 (1940). 
53 184 U.S. 540 (1902). 
54 310 U.S. 141 at 147 (1940). In a similar vein, see cases cited, notes 23 to 28 supra. 

See also Louisville Railroad Co. v. Letson, 2 How. (43 U.S.) 497 at 554-555 (1844). 
55 163 U.S. 537 (1896). 
56 323 U.S. 214 (1944). 
57 275 U.S. 78 (1927). 
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The decision which must be classified as the one overruling 
Plessy v. Ferguson was Gayle v. Browder in 1956.58 For Gayle, 
like Plessy, involved transportation, and the facts were as similar 
as one could expect in two different cases before the Supreme 
Court. Yet even here there was no express overruling. The entire 
Supreme Court decision was set forth in a per curiam opinion 
of two brief sentences: "The motion to affirm is granted and the 
judgment is affirmed. Brown v. Board of Education, 347 U.S. 
483; Mayor and City Council of Baltimore v. Dawson, 350 U.S. 
877; Holmes v. Atlanta, 350 U.S. 879." 

Sometimes there is no Gayle v. Browder to assist the classifier 
who seeks the case which turns erosion into an overruling. Where 
is the decision, for example, which marks the end of such dis­
credited and eroded opinions as Gitlow v. New York59 and Whit­
ney v. California?60 The most clear-cut denunciation of the doc­
trine expressed in those cases appears in Chief Justice Vinson's 
opinion in Dennis v. United States.61 Wrote the Chief Justice: 
"Although no case subsequent to Whitney and Gitlow has ex­
pressly overruled the majority opinions in those cases, there is 
little doubt that subsequent opinions have inclined to the 
Holmes-Brandeis [ dissenting] rationale. " 62 And Vinson then cites 
nine cases in support of his position.63 

It is impossible, however, to classify Dennis v. United States 
as a case overruling the Whitney and Gitlow decisions. Nor is 
it possible to cite numerous other instances of erosion as strong 
enough to constitute overrulings. Brandeis recognized this prob­
lem in his famous footnotes on the general subject in Burnet 
v. Coronado Oil & Gas Co.64 There he lists sixteen striking ex­
amples of "qualifying" opinions-all of which are certainly close 
to overrulings, but which Brandeis and the authors have hesi­
tated to place in this category.65 

58 352 U.S. 903 (1956). 
59 268 U.S. 652 (1925). 
60 274 U.S. 357 (1927). 
61341 U.S. 494 (1951). 
62 Id. at 507. 
63 Ibid. Thornhill v. Alabama, 310 U.S. 88 at 104-106 (1940); Carlson v. California, 

310 U.S. 106 at 113 (1940); Cantwell v. Connecticut, 310 U.S. 296 at 308, 311 (1940); 
Bridges v. California, 314 U.S. 252 at 260-263 (1941); Taylor v. Mississippi, 319 U.S. 583 
at 589-590 (1943); West Virginia Board of Education v. Barnette, 319 U.S. 624 at 639 
(1943); Thomas v. Collins, 323 U.S. 516 at 530 (1945); Pennekamp v. Florida, 328 U.S. 331 
at 333-336 (1946); Craig v. Harney, 331 U.S. 367 at 373 (1947). 

64 285 U.S. 393 at 406-409 (1932). 
65 Id. at 406-408, notes 1 and 2. 
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Nor should a case like Skinner v. Oklahoma66 be classified 
as having overruled Buck v. Bell.61 True, if the concurring 
opinion of Jackson had been the majority opinion rather than 
that of Douglas, there would have been an express overruling. 
Such, however, was not the situation. True also, if both cases 
had been before the Supreme Court on the same day and had the 
Skinner philosophy prevailed, Buck v. Bell would probably have 
been decided differently. But this, of course, does not amount 
to an overruling. 

Finally, there are instances of erosion which are so recent­
and so subject to re-definition-that it would be presumptuous 
to apply the overruling label. Yates v. United States68 in 1957 
resulted in the reversal of 14 convictions for conspiracy to violate 
the Smith Act. It distinguished the Dennis69 case of 1957 which 
had affirmed the conviction under the Smith Act of the so-called 
first-string Communist leaders. Thus the Yates case is certainly 
not an example of an express overruling. And whether it can 
be classified as any kind of overruling will depend upon other 
Communist conspiracy cases yet to come which will explain just 
what the Yates decision means. 

IV 

STATISTICS AND PERSONALITIES 

The first overruling decision of the Supreme Court of the 
United States was handed down in 1810 in Hudson v. Guestier.10 

By a 4-1 vote, with Justice Brockholst Livingston delivering the 
majority opinion and Chief Justice John Marshall the lone dis­
senter, the Court overruled the two-year-old decision of Chief 
Justice Marshall in Rose v. Himely.71 At issue was the right of 
French warships to seize American vessels trading with the 
revolutionary forces of French-owned Santo Domingo-and the 
Court finally upheld this right. 

But what was far more important was that a supposedly 
Marshall-dominated Court, unmoved by a Marshall dissent, had 

66 316 U.S. 535 (1942). 
67 274 U.S. 200 (1927). 
68 354 U.S. 298 (1957). 
69 341 U.S. 494 (1951). 
70 6 Cranch (10 U.S.) 281 (1810). 
714 Cranch (8 U.S.) 241 (1808). 
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Heiner, is to have only contemporaneous value, the wisest deci­
sions of the present Court are assured no greater permanence."172 

Burton amplified this statement: " ... this Court will exercise 
extreme self-restraint in using its power of self-reversal. . . . I 
find nothing sufficient to justify the reversal of this Court's orig­
inal construction 18 years after this Court approved it unan­
imously and 17 years after this Court unanimously reaffirmed 
that approval."173 

The basic opposition to overrulings is couched in terms of re­
liance. For reliance is the key factor in any consideration of the 
"values which are inherent in consistency of decision. " 174 And 
even the most outspoken adherents of the right to overrule con­
cede the necessity of making judicial determinations upon which 
courts, lawyers and the public may rely. "Stare decisis," wrote 
Brandeis, "is usually the wise policy, because in most matters it 
is more important that the applicable rule of law be settled than 
that it be settled right."175 "Stare decisis," wrote Douglas, "pro­
vides some moorings so that men may trade and arrange their 
affairs with confidence."176 

The importance of reliance has even led the Supreme Court 
to render what it considered to be "wrong" decisions rather than 
to hand down overrulings which might cause confusion or "un­
fortunate practical results." Helvering v. Griffiths111 and Davis 
v. Department of Labor118 are examples of such determinations. 

The 5 to 3 majority in H elvering v. Griffiths refused to re­
consider the discredited decision in Eisner v. Macomber.171 

Wrote Jackson for the majority: "To rip out of the past seven 
years of tax administration a principle of law on which both 
Government and taxpayers have acted would produce readjust­
ments and litigation so extensive we would contemplate them 
with anxiety . . . a long period of accommodations to an older 
decision sometimes requires us to adhere to an unsatisfactory rule 
to avoid unfortunate practical results from a change."180 

Another discredited decision, Southern Pacific Co. v. Jen-

112 335 U.S. 632 at 675 (1949). 
173 Id. at 699. 
174 Note 104 supra. 
175 Burnet v. Coronado Oil & Gas Co., 285 U.S. 393 at 406 (1932). 
176 Douglas, "Stare Decisis," 49 CoL. L. R.Ev. 735 at 736 (1949). 
177 318 U.S. 371 (1943). 
11s 317 U.S. 249 (1942). 
179 252 U.S. 189 (1920). 
1so 318 U.S. 371 at 403 (1943). 
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sen,181 was before the Court in Davis v. Department of Labor. 
Black, writing for the majority, avoided the Jensen result by 
limiting that precedent to the facts. Chief Justice Stone, the sole 
dissenter, agreed with the majority conclusion, but stated that 
he could not join in the opinion unless the Jensen case were over­
ruled. And here is what Frankfurter wrote in his concurring 
opm1on: 

"Any legislative scheme that compensates workmen or their 
families for industrial mishaps should be capable of· simple and 
dependable enforcement. That was the aim of Congress when 
... it afforded to harbor-workers the benefits of state workmen's 
compensation laws .... But Southern Pacific Co. v. Jensen ... 
frustrated this purpose. Such a desirable end cannot now be 
achieved merely by judicial repudiation of the Jensen doctrine. 
Too much has happened in the twenty-five years since that ill­
starred decision .... Therefore, until Congress sees fit to attempt 
another comprehensive solution of the problem, this Court can 
do no more than bring some order out of the remaining judicial 
chaos as marginal situations come before us."182 

. Overrulings may be even more "unwarranted" when reliance 
is in conflict with what might be termed "fashions in scholar­
ship." There is much merit in Justice Black's contention that the 
Fourteenth Amendment, ratified in 1868, was not designed to 
protect corporations. And this is what he argued in his dissent 
in the 1938 case of Conn·ecticut General Co. v. Johnson.183 But 
the majority refused to overrule the long line of judicial pro­
nouncements, dating back to the 1886 decision in Santa Clara 
C.o. v. Southern Pacific Railroad,184 which had declared corpora­
tions to be "persons" under the amendment. Assuming that 
Black is correct on the basis of now recognized legal scholarship, 
and supposing that he could convince a majority of the Court 
to overrule all of the decisions holding corporations to be "per­
sons," what judicial action would be proper if as yet undiscovered 
evidence were unearthed indicating that the Fourteenth Amend­
ment was intended to include corporations after all? What would 
happen if the Co~rt were to reinterpret present doctrine on the 
basis of the highly-commended and yet hotly disputed legal 

181244 U.S. 205 (1917). 
182 317 U.S. 249 at 258, 259 (1942). 
183 303 U.S. 77 at 83-90 (1938). 
184 118 U.S. 394 (1886). 
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scholarship of William W. Crosskey in his Politics and the Consti­
tution?185 Surely the desire for the consistency, uniformity, stabil­
ity and security of the law upon which there can be reliance 
would make overrulings "unwarranted" under these circum­
stances. 

There may be a middle-of-the-road position which would re­
solve the change-consistency conflict. It was the view of Cardozo 
and some other legal scholars that courts should satisfy the need 
for legal change by rendering prospective overrulings-giving 
judgment in a particular case in conformity with an old rule, 
but announcing that a different rule would be followed in sub­
sequent cases.186 Justice Roberts indicated his approval of this 
idea in his dissent in Mahnich v. Southern S. S. Co.187 He took 
the position that certain overrulings would "leave the courts 
below on an uncharted sea of doubt and difficulty ... unless in­
deed a modern instance grows into a custom of members of this 
court to make public announcement of a change in views and to 
indicate that they will change their votes on the same question 
when another case comes before the court. "188 The "modern 
instance" to which Roberts referred was the 1932 case of Great 
Northern Ry. Co. v. Sunburst Co.189 which upheld the right of 
the Supreme Court of Montana190 to make such a prospective 
overruling. 

The third and final argument is that overrulings are "un­
warranted" when they result solely from changes in Court person­
nel-the new members having been appointed because of their 
known or promised adherence or opposition to prior decisions. 
This is something quite different from an individual change-of-

185 CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE UNITED STATES 
(1953). 

186 Cardozo, Address before the New York State Bar Association, Jan. 22, 1932. In 
1932 N. Y. STATE B. AssN. REP. 263,293,294. 

187 321 U.S. 96 (1944). 
188 Id. at 113. 
189 287 U.S. 358 (1932). 
190 The Supreme Court decision in Great Northern Ry. Co. v. Sunburst Co. affirmed 

the decision in Sunburst Co. v. Great Northern Ry. Co., 91 Mont. 216, 7 P. (2d) 927 (1932), 
which had followed the prospective overruling announced and discussed in the companion 
case of Montana Horse Products Co. v. Great Northern Ry. Co., 91 Mont. 194, 7 P. (2d) 
919 (1932). Many comments have been written on this subject including: Freeman, "The 
Protection Afforded Against the Retroactive Operation of an Overruling Decision," 18 
CoL. L. R.Ev. 230 (1918); Notes, 60 HARv. L. R.Ev. 437 (1947), 25 VA. L. R.Ev. 210 (1938); 
Snyder, "Retrospective Operation of Overruling Decisions," 35 ILL. L. R.Ev. 121 (1940); 
von Moschzisker, "Stare Decisis in Courts of Last Resort." 37 HARV. L. R.Ev. 409 (1924). 
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mind. And this is something quite different from a general 
change in the Court's position due to the appointment of justices 
whose general views of the law differ from those of their 
predecessors. 

The argument is a good one-but only in theory. Justice 
Jackson can be quoted for the proposition that "constitutional 
precedents are accepted only at their current valuation and have 
a mortality rate almost as high as their authors."191 But this is 
not necessarily wrong. The evil exists only where appointments 
are based on an expected or pledged judicial vote on a certain 
issue. And this is difficult, if not impossible, to establish. 

Some Southern spokesmen have asserted that Chief Justice 
Warren's appointment was predicated on his promise to desegre­
gate the schools.192 And there was much criticism when the ap­
pointment of Justice Rutledg~ to replace the retiring Justice 
Byrnes resulted in a 5-4 overruling in Jones v. Opelika193 of the 
5-4 decision in that same case194 only eleven months before. And 
some New Deal legislation met a more favorable judicial recep­
tion after President Roosevelt was able to replace a number of 
the "nine old men" with his appointees. Yet in none of these 
instances was there any real evidence of an appointment based 
on a promise to decide any particular case in any particular way. 

True, most chief executives tend to appoint justices who share 
their general political and social views. But this is certainly not 
a guaranty of future judicial expression. President R9osevelt 
never could have predicted so conservative a Frankfurter; Presi­
dent Eisenhower must be surprised at so liberal a Warren. And 
President Truman was actually outraged when two of his four 
appointees-Burton and Clark-voted against the Government 
in the Steel Seizure Case.195 

Perhaps the best illustration of judicial appointments de­
signed to achieve a particular result on a particular issue occurred 
in connection with the Legal Tender Cases.196 Hepburn v. Gris­
wold197 was decided by the 5-3 vote of an eight-man Court. Justice 

191 Jackson, "The Task of Maintaining Our Liberties; The Role of the Judiciary," 
g9 A.B.A.J. 961 at 962 (1953). 

192 BLAUSTEIN AND FERGUSON, DESEGREGATION AND THE LAW 13-14 (1957). 
193 319 U.S. 103 (1943). 
194 316 U.S. 584 (1942). 
195Youngstown Sheet&: Tube Co. v. Sawyer, 343 U.S. 579.(1952). 
19612 Wall. (79 U.S.) 457 (1872). 
197 8 Wall. (75 U.S.) 603 (1869). 
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Grier, one of the five-man majority, resigned shortly thereafter. 
And then President Grant named Justices Bradley and Strong 
to create a nine-man Court. The result was the overruling in the 
Legal Tender Cases by a 5--4 vote, with "no change in the opin­
ions of those who concurred in the former judgment.''198 There 
was no question of Grant's desire for an overruling; and there 
was no doubt that the Court was increased in size to facilitate 
such overrulings. But whether Bradley and Strong were ap­
pointed because of promises to overrule or because it was known 
that they would vote to overrule is another matter. Evidence both 
for and against this proposition is inconclusive. 

VII 

CONCLUSION 

Here then are the basic data on the ninety overruling deci­
sions of the Supreme Court of the United States. In these pages­
and in the Appendix. which follows-are the statistics. Here, too, 
is a discussion of the judicial discretion which leads to overrul­
ings, and a presentation of some of the criteria which determine 
when the exercise of that discretion was "necessary," "justified" 
or possibly "unwarranted.'' 

Here also is a plea for more definite and expressed overrul­
ings-and a plea for the proposition that it is "the duty of every 
judge and every court to examine its own decisions, . . . without 
fear, and to revise them without reluctance.''199 For there is 
nothing wrong with a public confession of error. It is, of course, 
far more important that the Supreme Court be right than that 
it be consistent. It is far more important that the law be definite 
than that discredited and outmoded doctrine be permitted to 
survive. 

"[W]e worry ourselves overmuch about the enduring con­
sequences of our errors," wrote Cardozo. "They may work a little 
confusion for a time. In the end, they will be modified or cor­
rected or their teachings ignored. The future takes care of such 
things."200 But the future does not take care of such things un­
less the courts act. The problem is what the role of overrulings 
should be in that future. 

19812 Wall. (79 U.S.) 457 at 572 (1872). 
199 Baker v. Lorillard, 4 N.Y. 257 at 261 (1850). 
200 CARI>ozo, THE NATURE OF THE JUDICIAL PROCESS 179 (1921). 
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Phelps Dodge Corp. v. N.L.R.B. 1941 8-01 Frankfurter -overruling 34 D 
.Adair v. United States 1908 6-2 Harlan (1st) McKenna, Holmes 
Coppage v. Kansas 1915 6-3 Pitney Holmes, Day, Hughes 

Philadelphia Steamship Co. v. 
Pennsylvania 1887 8-0 Bradley -overruling 14 E 

State Tax On Ry. Gross Receipts 1872 6-3 Strong Miller, Field, Hunt 

Pollock v. Farmers' Loan & Trust Co. 1895 5-4 Fuller Harlan, Brown, Jackson, H, E, 
White 

overruling 99 B 
Hylton v. United States 1796 3-0 Chase, S. -
Railroad Commission v. Pacific Gas 

Co. (Rehearing) 1938 6-2 Hughes Butler, McReynolds 
overruling 6mos. 0 

Railroad Commission v. Pacific Gas 
Co. 1937 4-4 Per Curiam (Not Recorded) 

Railway Co. v. McShane 1874 9-0 Miller -overruling 2 E 
Railway Co. v. Prescott 1872 9-0 Miller -
Reid v. Covert (Rehearing) 
Kinsella v. Krueger 1957 6-2 Black Clark, Burton 

overruling 1 0 
Reid v. Covert 1956 5-3 Clark Warren, Black, Douglas 
Kinsella v. Krueger 1956 5-3 Clark Warren, Black, Douglas 

Roberts v. Lewis 1894 9-0 Gray -
overruling 13 E 

Giles v. Little 1881 9-0 Woods -
Rochester Tel. Corp. v. United States 1939 7-23 Frankfurter Butler, McReynolds 

overmHng 27 0 
Proctor & Gamble v. United States 1912 9-0 White -
Rosen v. United States 1918 7-2 Clarke Van Devanter, McReynolds 

overruling 66 E 
United States v. Reid 1852 9-0 Taney -

1 Unanimous on the point of overruling the prior decisions on the question. 

• The actual decision was unanimous as to result, Justices Butler and McReynolds, however, dissented on the Issue of overruling the prior decision, 

318 U,S, 177 

208 U.S. 161 
236 U.S. 1 

122 U.S. 826 

15 Wall. (82 U.S.) 284 

158 U.S. 601 

3 Dall, (3 U,S.) 171 

302 U.S. 388 
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Sherrer v. Sherrer 1948 
overruling 45 E 

Andrews v. Andrews 1903 

Smith v. Allwright 1944 
overruling 9 E 

Grovey v. Townsend 1935 

State Tax Commission v. Aldrich 1942 
overruling 10 E 

First National Bank v. Maine 1982 

Suydam v. Williamson 1861 
overruling 11 0 

Williamson v. Berry 1850 
Williamson v. Irish Presbyterian 

Congregation 1860 
Williamson v. Ball 1850 

Terral v. Burke Construction Co. 1922 
overruling 46 E 

Doyle v. Cont. Ins. Co. 1876 
Security Mutual Life Ins, Co. v. 

Prewitt 1906 

Thibaut v. Car & General Ins. 
Corp. (Rehearing) 1947 

overruling 42days E 
Thibaut v. Car & General Ins. Corp. 1947 

Tigner v. Texas 1940 
overruling 88 E 

Connolly v. Union Sewer Pipe Co. 1902 

Tilghman v. Proctor 1880 
overruling 7 E 

Mitchell v. Tilghman 1878 

Toucey v. N. Y. Life Ins. Co. 1941 
overruling 20 D 

Supreme Tribe of Ben Hur v. Cauble 1921 
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Trebllcock v. Wllson 1871 7-2 Field Bradley, M111er 12 Wall. (79 U.S.) 687 
overruling 8 D 

Roosevelt v. Meyer 1863 9-1 Wayne Nelson 1 Wall. (68 U.S.) 612 

United States v. Chicago, M., St. P. 
&P. R, Co, 1941 9-0 Roberts - 812 U.S. 692 

overruling 88 E 
United States v. Lynah 1903 5-3 Brewer White, Fuller, Harlan (1st) 188 U.S. 445 
United States v. Heyward 1919 4-4 PerCurlam (Not Recorded) 250 U.S. 633 

United States v. Classic 1941 5-3 Stone Douglas, Black, Murphy 313 U.S. 299 
overruling 20 D 

Newberry v. United States 1921 4-4' McReynolds White, Pitney, Brandeis, 
Clarke 256 U.S. 232 

United States v. Darby 1941 9-0 Stone - 312 U.S. 100 
overruling 23 E 

Hammer v. Dagenhart 1918 5-4 Day Holmes, McKenna, Brandeis, 
Clarke 247 U.S. 251 

United States v. Nice 1916 9-0 Van Devanter - 241 U.S. 591 
overruling 11 E 

Matter of Het.e 1905 8-1 Brewer Harlan (1st) 197 U.S. 488 

United States v. Phelps 1882 9-0 Waite - 107 U.S. 320 
overruling 16 El 

Shelton v. The Collector 1866 9-0 Swayne - 5 Wall, (72 U.S.) 113 

United States v. Rabinowitz 1950 5-3 Minton Black, Frankfurter, 
Jackson, R, H. 339 U.S. 56 

overruling 2 El 
Trupiano v. United States 1948 6-4 Murphy Vinson, Black, Reed, Burton 334 U.S. 699 

United States v. South-Eastern 
Underwriters Assn. 1944 4-3 Black Stone, Frankfurter, 

Jackson, R. H. 322 U.S. 533 
overruling 75 D 

Paul v. Virginia 1869 8-0 Field - 8 Wall. (76 U.S.) 168 

Wabash, St, L. & P. Ry, Co. v. Illinois 1886 6-3 Mlller Bradley, Gray, Waite 118 U.S. 557 
overruling 10 D 

Pelk v, Chicago & N. Ry, Co. 1876 7-2 Waite Field, Strong 94 U.S. 164 

'The actual decision was unanimous (9•0) as to result, Justice McKenna reserved Judgment on the constitutional question. The four dissenters dissented on the basis of the constitu­
tional question only, 
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West Coast Hotel Co. v. Parrish 1937 

overruling 14 E 
Adkins v. Children's Hospital 1923 
Morehead v. 'l'Jpaldo 1936 

Wllllams v. North Carolina 1942 
9verrultng 36 E 

Haddock v. Haddock, 1906 

Zap v. United States (Rehearlng) 1947 
overruling 9mos. E 

Zap v. United States 1946 
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