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INTERNAL AFFAIRS OF LABOR UNIONS UNDER THE 
LABOR REFORM ACT OF 1959* 

Archibald Coxt 

THE Labor-Management Reporting and Disclosure Act of 
19591 has two main divisions. One deals with the internal 

affairs of labor organizations and, incidentally, with certain dis
honest practices in labor-management relations tending to corrupt 
union officials. The other deals with labor-management relations 
as such. This article is confined to the first branch. 

J. LEGISLATIVE BACKGROUND 

In the Report of the United States Commission on Industrial 
Relations of 1914, John R. Commons wrote: 

"It has doubtless appealed to some people who consider the 
employer's position more powerful than that of the union, 
that the employer should be compelled in some way to deal 
with unions, or at least to confer with their representatives. 
But if the State recognizes any particular union by requiring 
the employer to recognize it, the State must necessarily guar
antee the union to the extent that it must strip it of any abuses 
it may practice."2 

In retrospect it seems plain that the enactment of the LMRDA 
became inevitable when Congress, by enacting the Wagner Act,3 

not only granted employees the right to bargain collectively but 
also transported the political principle of majority rule into labor
management relations by giving the union designated by the 
majority the exclusive right to represent all the employees in an 
appropriate bargaining unit. The bargaining representative has 
power, in conjunction with the employer, to fix a worker's wages, 
hours and conditions of employment without his consent.4 The 
employer and individual employee may not lawfully negotiate 

• Portions of this article were first delivered as a lecture at the Institute of Industrial 
Relations, University of California at Los Angeles. 

t Royall Professor of Law, Harvard Law School.-Ed. 
lAct of September 14, 1959, Public Law 86-257, 86th Cong., 1st sess. 
2 U.S. COMMISSION ON INDUS"rRIAL RELATIONS 374 (1915). 
s 49 Stat. 449 (1935), as amended, 29 U.S.C. (1958) §§ 151-168. 
4See Steele v. Louisville & N.R. Co., 323 U.S. 192 at 202 (1944), in which Chief 

Justice Stone said on behalf of the Court, "Congress has seen fit to clothe the bargaining 
representative with powers comparable to those possessed by a legislative body both to 
create and restrict the rights of those whom it represents .... " 
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terms or conditions of employment.5 As a matter of practice and 
probably in legal theory, the union controls the grievance pro
cedure through which contracts are enforced.6 The government 
which confers this power upon labor organizations has a duty to 
insure that the power is not abused. 

The pressure for the actual enactment of such legislation came 
from three sources. Since World War II there had been a growing 
concern lest some unions, which were plainly instruments of in
dustrial democracy in representing the rights of employees against 
employers, become too indifferent to democracy and the rights of 
minorities within the organization. One finds evidence of this 
school of thought in academic publications7 and the bills offered 
by the American Civil Liberties Union.8 Two unions, the Uphol
sterers' International Union and the United Automobile Work
ers, reacted by creating impartial appeal boards to review discipli
nary action by the international against individual members or a 
local union. 

Second, the Select Committee on Improper Activities in the 
Labor or Management Field, popularly known as the McClellan 
Committee, began dramatizing related questions. The committee 
was principally concerned with the misuse of union funds by dis
honest officers, with illicit profits, violence and racketeering and, 
in its later days, with secondary boycotts and organizational picket
ing but, although its own hearings were frequently marred by dis
respect for the rights of the witnesses, the committee also uncovered 
shocking evidence of internal misgovernment within a small hand
ful of labor organizations. The disclosures built up pressure for 
reform. 

The third source of pressure was the National Association of 
Manufacturers, the United States Chamber of Commerce and other 
employer organizations whose primary object appears to have been 
to use the outcry against corruption within labor unions as an 
occasion for revising labor-management relations laws in a man-

5 Medo Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944). Cf J. I. Case Co. v. 
NLRB, 321 U.S. 332 (1944). 

6 For a recent decision indicating that the union has power to settle grievances, see 
Jenkins v. Wm. Schluderberg-T. J. Kurdle Co., (Md. 1958) 144 A. (2d) 88 (dictum). The 
point is discussed at length in Cox, "Rights Under a Labor Agreement," 69 HAR.v. L 
REv. 601 (1956). 

7 E.g., Aaron and Komaroff, "Statutory Regulation of Internal Union Affairs," 44 ILL. 
L. REv. 425, 631 (1949); Summers, "Legal Limitations on Union Discipline," 64 HARv. L. 
REv. 1049 (1951). 

s Hearings before the House Committee on Education and Labor on Bills to Amend 
and Repeal the NLRA, 80th Cong., 1st sess., 3633-3643 (1947). 
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ner which would weaken the unions. The business lobbyists sought 
incidentally to "toughen" any proposal to regulate the conduct 
of unions or their officials even though the measure pertained ex
clusively to relations between the unions and their own members. 

The LMRDA provisions dealing with internal union affairs 
stem from bills introduced by Senator Kennedy during the 85th 
Congress. The first would have required labor organizations to 
file complete financial reports with the Secretary of Labor, which 
would be open to public inspection.9 It also sought to bring to 
light by reporting all financial holdings or income of union officials 
which might create a conflict between their own selfish interests 
and unswerving loyalty to union members. The third principal 
division of this bill would have limited the power of interna
tional unions to suspend local autonomy by trusteeships or re
ceiverships. The Kennedy bill went far beyond the administra
tion's proposal and was strongly attacked by AFL-CIO President 
Meany in his testimony before the Senate Labor Committee. Later, 
the strong congressional support for the still more stringent meas
ures introduced by Senator Knowland10 convinced the most per
ceptive leaders of the labor movement that a reform bill was in
evitable. 

At this stage Senator Kennedy introduced a second bill,11 
which would require labor organizations to choose their officials 
in periodic elections either by secret ballot or by a convention 
of delegates chosen by secret ballot. The bill also laid down a few 
basic rules designed to secure every member an opportunity to 
vote without coercion or restraint. Enforcement was to be vested 
in the Secretary of Labor who was given power to conduct a new 
election if the first was proved illegal in a federal court. 

The Senate Labor Committee combined these bills with va
rious provisions espoused by Senator McClellan the chief effect 
of which was to bar criminals from union office and to make various 
offenses against unions into federal crimes.12 The committee also 
recommended sweeping provisions requiring employers to report 
expenditures for labor relations and recommended minor changes 
in the Taft-Hartley Act desired by the labor movement. The lat
ter changes were described as non-controversial because they were 
not only supported by Senator Kennedy and the northern Demo-

9 S. 3454, 85th Cong., 2d sess. (1958). 
10 S. 3068, 85th Cong., 2d sess. (1958). 
11 S. 3751, 85th Cong., 2d sess. (1958). 
12 S. 3974, 85th Cong., 2d sess. (1958); S. Rep. 1684, 85th Cong., 2d sess. (1958) 
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crats but also had been recommended by the President and Sec
retary of Labor and approved by the Senate Labor Committee 
under Republican majorities. Senator Ives played a leading role 
in developing this measure and securing Republican support. 

The Kennedy-Ives bill wai, amended on the Senate floor in some 
details but it passed the Senate by a vote of 88 to 1 without substan
tial change.13 The bill was killed in the House partly as a result 
of the combined opposition of business groups and labor unions.14 

At the start of the 86th Congress, Senator Kennedy introduced 
the Kennedy-Ervin bill, a refurbished version of the Kennedy-Ives 
measure.15 The provisions requiring financial reports by employ
ers were substantially narrower than the corresponding sections 
of the Kennedy-Ives bill and some of the proposed amendments 
to the Taft-Hartley Act were narrowed or omitted. The changes 
made by the Labor Committee had the effect of making the regu
lations more detailed, especially in the title dealing with elections, 
but they did not affect the theory or basic subject matter of the 
measure.16 The major issues during the floor debate involved Taft
Hartley amendments which do not concern us here except for the 
introduction of a so-called "Bill of Rights" which ultimately be
came Title I of the LMRDA.17 

Sentiment in the House of Representatives coalesced about 
three proposals. The first was a mild reform bill sponsored by 
Representative Shelley of California and supported by the labor 
movement and its most ardent sympathizers.18 In the middle of 
the road stood the Elliott bill.19 The Elliott bill was based upon 
the bill passed by the Senate but it contained a number of im
portant modifications in the "Bill of Rights" and corrected some 
of the details of the Senate version. Its most important contribu
tion, as events proved, was the introduction of a new section de
claring the fiduciary duties of union officials and providing a 
federal remedy. At the extreme right was the Landrum-Griffin bill 
which combined the Senate version of the "Bill of Rights" and the 
Elliott proposals on reporting and disclosure, elections, trustee
ships and the fiduciary duties of union officials but which substi-

18 104 CONG. REc. 11487 (1958). 
14 104 CoNG. REc. 18260 (1958). 
15 S. 505, 86th Cong., 1st sess. (1959). 
16 S. 1555, 86th Cong., 1st sess. (1959). 
17105 CoNG. REc. 5810-5811 (April 22, 1959); 105 CoNG. REc. 6005-6030 (April 25, 1959). 
18 H.R. 8490, 86th Cong., 1st sess. (1959). 
19 H.R. 8342, 86th Cong., 1st sess. (1959). 
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tuted for the pro-labor Taft-Hartley amendments new restrictions 
upon secondary boycotts and organizational picketing.20 The Lan
drum-Griffin bill also proposed to give the NLRB power to cede 
large portions of its jurisdiction to state courts and agencies gov
erned by state law. Ultimately the House adopted the Landrum
Griffin proposal21 and a Conference Committee was appointed. 

Although there were sharp differences between the House and 
Senate conferees upon some details of the proposed regulation of 
internal union affairs, the major controversy revolved about issues 
of labor-management relations law. After two weeks there was 
agreement upon a Conference Report. The report was adopted in 
both Houses by overwhelming votes22 and became the Labor
Management Reporting and Disclosure Act of 1959. 

Thus, the final regulation of internal union affairs came from 
several sources. The "Bill of Rights" is a modified version of 
Senator McClellan's proposal. The provisions subjecting union 
officials to fiduciary duties came from the Elliott bill. The core 
of the reporting requirements, the restrictions upon improper 
trusteeships and receiverships, and the electoral guarantees as well 
as the tightening of the criminal law were derived from the bills 
sponsored by Senator Kennedy. 

II. THE FINANCIAL OBLIGATIONS OF UNION OFFICIALS 

In equity the large sums of money gathered into the treasuries 
of labor organizations belong to the members. The members are 
entitled to share in the management and expenditure of their 
funds, and to have a periodic accounting. The officers are fidu
ciaries charged with handling the funds for the benefit, and in 
accordance with the instructions, of the members. The McClellan 
Committee hearings demonstrated that important union officials 
were stealing from the members, chiefly in the International Union 
of Operating Engineers, the International Brotherhood of Team
sters and the United Textile Workers. There could be no dispute 
about the desirability of stamping out the thievery and raising 
obstacles to its repetition. The only problem was to devise the 
most effective methods. The LMRDA pursues three courses of 
action. 

20 H.R. 8400, 86th Cong., 1st sess. (1959). 
21105 CoNG. REc. 14540-14541 (Aug. 14, 1959). 
22105 CoNG. REc. 16435 (Sept. 3, 1959); 105 CONG. REc. 16653-16654 (Sept. 4, 1959). 
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A. NEW CRIMINAL OFFENSES 

The act creates several new federal crimes involving financial 
dishonesty on the part of union officials. Embezzlement of the 
funds of a labor organization engaged in an industry affecting 
commerce becomes a felony; 23 the willful destruction or falsifica
tion of its records is punishable as a misdemeanor.24 Since the 
hearings uncovered large "loans" from union treasuries to union 
officials, which had not been repaid, the act forbids lending an 
officer or member more than $2,000.25 The prohibition may cause 
some inconvenience to international representatives transferred to 
new locations, for some unions previously lent them the capital 
necessary to resettle their families at a low rate of interest, but the 
blanket prohibition seems to be the only way to eliminate the use 
of loans to conceal embezzlement or to aid a dominant officer who 
wants capital for private speculation. In an effort to drive crim
inals from the labor movement it was also made an offense to 
occupy a responsible union position or knowingly to permit one to 
occupy such a position within five years after conviction of specified 
crimes.26 

B. REPORTING AND DISCLOSURE 

The LMRDA also requires every labor organization in an in
dustry affecting interstate commerce to file an annual financial 
report disclosing its receipts and disbursements together with the 
sources and purposes thereof.27 The reports are filed with the Secre
tary of Labor on forms prescribed by him. They are open to union 
members, the press and the general public. A union is required to 
preserve the records necessary to verify and substantiate its re
ports.28 The Secretary of Labor is authorized to investigate the 
accuracy of reports armed with the power to subpoena.29 Failure 
to file a report or filing an intentionally false report is punishable 
by fine or imprisonment.30 The Secretary is also given the rather 
unusual power to "report to interested persons or officials concern-

23 Section 501 (c). 
2-1 Section 209 (c). 
25 Section 503 (a). 
26 Section 504. 
27 Section 201. 
28 Sections 205-206, 209 (c). 
29 Section 601. 
30 Section 209. 
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Right To Sue. At common law the rights of individual mem
bers can be enforced only by individual suits; the initiative and 
costs necessary for prosecution must come from the member. The 
LMRDA preserves this condition except that the election and 
trusteeship titles are enforceable by the Secretary of Labor upon 
the complaint of a member.77 Section 101 (a) (4) grants additional 
protection for this right, but its meaning is obscure because the 
draftsman also failed to distinguish two radically different kinds 
of limitations upon a union member's freedom to sue the organiza
tion. 

One limitation is the familiar provision in union constitutions 
which declares that bringing suit against the union is cause for ex
pulsion unless the member has exhausted his internal remedies.78 

This restriction is against public policy. No private organization 
should be permitted to restrict any person's access to courts of 
justice. The right should be as absolute as the right to appear in 
court as a witness, to petition on a legislature, or to communicate 
with a member of Congress. 

A quite different kind of limitation is imposed by the judicial 
doctrine that a court will not entertain a member's action against 
a labor organization until he has exhausted all adequate remedies 
within the organization. The rule is one of judicial administration. 
It applies not only to suits involving the internal affairs of all forms 
of voluntary association,79 but also to actions upon ordinary con
tracts, including collective bargaining agreements.80 In an exag
gerated form the exhaustion-of-remedies doctrine may deny legal 
relief to a plaintiff whose internal remedy is vain, too slow or too 
expensive, but when wisely administered, the doctrine strengthens 
the independence and self-government of private associations. 
Courts and administrative agencies should not interfere in the 
internal affairs of labor organizations, if union democracy is our 
goal, until the organization has had a reasonable opportunity to 
correct any mistakes of subordinate bodies. 

It is not clear whether section 101 (a) (4) affects both limita
tions upon suits by union members, or only the first, leaving the 
courts free to apply the exhaustion-of-remedies doctrine wherever 
appropriate. The sponsors of the bill of rights and other amend-

77 Sections 304 and 402. 
78 E.g., Constitution of International Union of United Mine Workers of America, effec

tive November 1, 1948, art. IX. 
79 7 C.J .S., Associations §34 {b) (1937). 
80 The labor cases are collected in Cox, "Rights Under a Labor Agreement," 69 HARv. 

L. REv. 601 at 647-649 (1956). 
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ments adopted on the floor of the Senate were much less con
cerned with encouraging democratic self-government than the 
supporters of the original Kennedy bills. Some of the conferees 
were not sympathetic to the exhaustion-of-remedies doctrine. The 
proviso permitting a union to require a man to exhaust internal 
remedies available within four months is more appropriately linked 
with the judicial doctrine than with restrictions imposed by the 
union itself. There are, however, a number of persuasive reasons 
for concluding that section 101 (a) (4) should not be construed to 
interfere with the exhaustion-of-remedies rule. 

(a) The words of section 101 (a) (4) literally refer only to 
limitations imposed by a labor union, not to judicial rules of de
cision. "No labor organization shall limit the right of any member 
thereof to institute an action in any court .... "81 The full text 
confirms the literal reading. It obviously refers to union rules and 
union discipline interfering with the rights to testify and petition 
the legislature. The guaranty of the right to sue is expressed in the 
same terms. 

(b) The exhaustion-of-remedies doctrine applies in the state 
courts no less than federal forums. Section 101 (a) (4) also applies 
to state proceedings no less than federal, whatever may be the 
proper interpretation. It seems unlikely that Congress would so 
lightly sweep aside state rules of judicial administration. 

(c) The broad interpretation would give section 101 (a) (4) a 
curious backlash. If it regulates the legal proceedings brought by 
individual members by abolishing the exhaustion-of-remedies 
doctrine whenever the delay would exceed four months, must it 
not also regulate such proceedings by allowing unions to require 
the exhaustion of any remedies which consume less than four 
months? If so, a labor union may now require a member to resort 
to proceedings within the union before filing charges under the 
NLRA. There was no such doctrine in the past. 

(d) Reading section 101 (a) (4) to interfere with judicial and 
administrative rules of decision creates still other perplexities. It 
applies to all suits by union members regardless of the identity of 
the defendant. Does it therefore overturn the rule that an em
ployee may not sue an employer to enforce a collective bargaining 
agreement until he has exhausted the grievance procedure? Some 
labor contracts stipulate that no individual employee shall be 

81 Emphasis supplied. 
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entitled to any right or remedy outside the grievance procedure. 
In other cases unions negotiate adjustments intended to bind 
the grievants. To extend section 101 (a) (4) into these areas would 
greatly interfere with collective bargaining in ways which Congress 
never considered.82 Under the narrower interpretation the damage 
would not be done, but the provision would still serve a useful 
and necessary purpose as a guarantee against restrictions imposed 
by union rules. 

The legislative history gives little guidance. Senator Kennedy's 
exposition of the Conference Report just before the Senate vote 
espoused the narrower interpretation, 83 but some of the House con
ferees undoubtedly hoped that the broader construction would 
prevail. The ambiguity is traceable partly to this difference of 
opinion but primarily to the hasty manner in which the compro
mise bill of rights was prepared. 

Admission to Union Membership. The most glaring defect 
in the common-law rights of employees vis-a-vis their representative 
for the purpose of collective bargaining was the want of legal 
remedies for unfair or discriminatory denials of membership. It 
is a black-letter rule that no one has a legally-protected right to be
come a member of a voluntary association.84 Consequently, a union 
may exclude an applicant for any reason, good or bad, or for no 
reason. It may even discriminate upon grounds of race, color, sex 
or religion. 

Until recently there was reason to hope that the courts might 
gradually change the rule applicable to labor unions. Its repetition 
gives it a stronger ring of authority than the direct precedents 
warrant. Union membership rarely involves the close personal 
association which must have influenced the courts in their refusal 
to compel social clubs to admit unwanted members, nor does eligi
bility tum upon the theological niceties pertinent to religious 
organizations. Unions exercise powers under the National Labor 
Relations and Railway Labor Acts which are greater than the 
power of other voluntary associations - much greater indeed than 
the powers which unions exercised prior to the legislation. Since 

82 Powell, "The Bill of Rights-Its Impact Upon Employers," 48 GEO. L.J. 270 at 271-
273 (1959). For a more general discussion, see Cox, "Rights Under a Labor Agreement,'' 
69 HARV. L. REv. 601 (1956). 

83 105 CoNG. REc. 16414 (Sept. 4, 1959). 
84 87 C.J .S., Trade Unions §33 (1954). But the modern view denies a union the privi

lege of enforcing closed-shop contracts against those to whom it has arbitrarily denied 
admission. See James v. Marinship Corp., 25 Cal. (2d) 721, 155 P. (2d) 329 (1944). 
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union membership is correspondingly more important, this factor 
was ample ground for distinguishing the earlier cases and recog
nizing a legally-protected interest in a fair opportunity to become 
a member of the union which acts as the bargaining representative 
of the unit in which the applicant is employed.85 It was also pos
sible to argue that performance of the representative's duty of 
fair representation requires admitting all members of the bar
gaining unit to union membership, in the absence of proper cause 
for exclusion, because membership is the best assurance that the 
employee's voice will be heard and his interests be represented. 
Unfortunately, the decision in Ross v. Ebert,86 and the Supreme 
Court's refusal to review the Oliphant case87 have discouraged, if 
not permanently foreclosed, this avenue of progress. 

The LMRDA "bill of rights" does nothing to correct the evil. 
The prospect for new federal legislation is also dim. Unions oppose 
giving legal remedies for the unfair or discriminatory denial of 
membership partly because of a belief that absolute freedom to 
select members is the right of a voluntary association and partly 
upon the practical ground that forced integration would prevent 
the unionization of southern workers. Congressmen from the 
southern states oppose such legislation as part of the battle over 
segregation. 

As a practical matter, therefore, protection of the public interest 
in affording employees an opportunity to participate in the affairs 
of the unions which represent them rests in the hands of the labor 
movement. If the AFL-CIO would take stronger measures to press 
its affiliates to conform to its constitutional provisions against dis
crimination, 88 it might well find that the gains from a revival of 
conscience offset any immediate practical loss. 

B. Union Elections 

The election of officers is the heart of union democracy. The 
policies of any large organization must be formulated and admin
istered by a small group of officials. Their responsiveness to the 
members depends upon the frequency of elections, a fair oppor-

ss cf. Dusing v. Nuzzo, 177 Misc. 35 at 37, 29 N.Y.S. (2d) 882 (1941), modified 263 
App. Div. 59, 31 N.Y.S. (2d) 849 (1941); Raevsky v. Upholsterers' Intl. Union, 38 Pa. D. & C. 
187 at 195 (1940). 

86 275 Wis. 523, 82 N.W. (2d) 315 (1957). 
87 Oliphant v. Brotherhood of Locomotive Firemen, (N.D. Ohio 1957) 156 F. Supp. 89, 

cert. den. 355 U.S. 893 (1957), affd. (6th Cir. 1958) 262 F. (2d) 359, cert. den. 359 U.S. 935 
(1959). 

88 AFL-CIO CONST., ART. II, §4. 



1960] LABOR REFORM AcT 843 

tunity to nominate and vote for candidates, and an honest count of 
the ballots. 

Commentators are in disagreement as to the capacity of the 
common law to police the electoral process in labor organizations.89 

A court can undoubtedly grant effective relief against violations of 
a union's own constitutions and by-laws, except where foreclosed 
by doctrinal rulings requiring the violation of a property right, 
but it would be hard for the court to supervise elections and 
virtually impossible to supply the minimum electoral guarantees 
if they were missing from the union's constitution. 

The LMRDA establishes comprehensive requirements for the 
conduct of union elections. Local officers must be elected every 
three years or oftener by secret ballot of the members or by a con
vention chosen by secret ballot.90 International officers must be 
elected every five years or oftener by a secret ballot of the members 
or by a convention of delegates chosen by secret ballot.91 Officers 
of bodies intermediate between the local and the international 
must be elected not less often than every four years but the choice 
may be made by other union officers.92 Probably the election pro
visions are inapplicable to bodies made up of representatives from 
several different unions not affiliated with the same international 
union - the building and construction trades councils, for 
example. These organizations, although they engage in collective 
bargaining, are neither international unions nor local unions, 
which were the terms of art used in the Kennedy bills.93 The word 
"organization" was later substituted for "union" throughout the 
bill as part of a purely formal change of phraseology. The regula
tions issued by the Secretary of Labor are silent upon the question. 

The LMRDA also guarantees the right to nominate and sup
port candidates, to run for office, to get written notice of the elec
tion, and to vote without "improper interference or reprisal of any 
kind."94 Every member is guaranteed one vote, a provision which 
not only invalidates the practice of limiting the vote to a special 
class of members but which also assures apprentices and even em
ployers a voice in the selection of the officers of any labor organiza-

89 Compare Wellington, "Union Democracy and Fair Representation," 67 YALE L.J. 
1327 at 1347-1349 (1958), with Cox, "The Role of Law in Preserving Union Democracy," 
72 HARv. L. REv. 609 at 624-629 (1959). 

90 Section 401 (b). 
91 Section 401 (a). 
92 Section 401 (d). 
93 S. 505, 86th Cong., 1st sess., §301 (1959). 
94 Section 401 (e). 
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tion to which they may belong.95 The statute attempts to preserve 
the integrity of the election by giving each candidate the right to 
have an observer at the polls and the counting of the ballots. In 
international elections the results of the balloting must be pub
lished separately for each local union.96 The division of sentiment 
in a single local is usually well enough known to its members to 
reveal any serious dishonesty in counting the ballots provided that 
the figures are not concealed by lumping them into a single total 
with the results in other local unions. Compliance with the union's 
constitution and by-laws is made a statutory obligation in order that 
the federal remedy may be available for violations.97 

To prevent union officials from gaining improper advantage, 
section 401 (e) requires a union to distribute any candidate's cam
paign literature to the members at his own expense, and to refrain 
from discrimination between candidates in making other facilities 
available. Section 40 I (g) prohibits using union funds to promote 
the candidacy of any person. The administration of the latter pro
vision will require delicate judgments. When a union president 
visits major locals on union business during the months before an 
election, he is not unmindful of his political fences. The inter
national representative who goes to another city to handle griev
ances may be expected to discuss an impending election. The in
cumbents invariably command more space in the union newspaper 
than the opposition. Legislation can no more wipe out these ad
vantages than it can prevent a President's dramatic move toward 
world peace from aiding his campaign for reelection. The statute 
obviously forbids such grossly unfair tactics as hiring additional 
organizers to campaign for the reelection of incumbent officials or 
using the union treasury to send out election propaganda. 

The demand that all candidates be given access to the union's 
membership lists produced sharp debate in Congress because two 
irreconcilable principles were at stake. Since a candidate seeking 
to defeat the incumbents would be hampered by the lack of a vot
ing list, access to membership lists became a symbol of truly demo
cratic elections in the eyes of those congressmen who would not 
count it a loss if labor unions were damaged in the process. On the 
other hand, the unions attach great importance to the secrecy of 
their membership lists because employers, rival unions and sub
versive organizations have often sought to obtain lists for improper 

95 See pp. 833-834 supra. 
96 Section 401 (e). 
97 Section 401 (e) and (f). 
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purposes. Under present conditions the need for secrecy is probably 
exaggerated, but one friendly to the labor movement could hardly 
ignore the strength of the tradition or the force of experience even 
though he was also driven to acknowledge that the preservation of 
secrecy diminished the fairness of the election. In the end a com
promise was reached which gives a candidate the right to inspect a 
list of members who are employed under union security contracts, 
once within thirty days of the election and ·without copying the 
lists. This limited privilege can hardly be abused.98 

Enforcement of the election requirements is vested in the Sec
retary of Labor. A member desiring to challenge an election must 
first invoke his remedies within the organization. After they are 
exhausted or if three months elapse without a decision, he may file 
a complaint with the Secretary who, upon investigation, will either 
dismiss the complaint or file an action in the federal court to set 
aside the election. The complaint is to be upheld only if it appears 
that the violation of the statute "may have affected the outcome of 
an election."99 It would be wasteful to set aside an election for 
violations which could not have affected the result but obviously 
proof that the outcome would have been different is not required. 
If an election is set aside, the Secretary is to conduct a new elec
tion.100 An appeal may be taken from a court order directing an 
election, but in the interests of expedition there may be no stay 
pending the appeal.101 In order to preserve continuity in the 
management of union affairs and discourage "strike suits" the 
statute creates a presumption of the validity of an election until a 
final judicial decision. 

The foregoing provisions seem adequate to guarantee free and 
fair union elections. They descend too far into detail, impairing 
the ideal of self-government, but there is no requirement which 
can seriously hamper a union's normal functioning. Only the 
requirement of individual notice of elections on stated occasions 
can be criticized as expensive,1°2 and the cost is certainly no more 
than ten cents a member for each election. 

Section 403 provides careful and apparently sound rules con
cerning the relation between state and federal law. State regula
tion of union elections is barred in the interest of uniformity. 

98 Section 401 (c). 
99 Section 402 (c). 

lOOlbid. 
101 Section 402 (d). 
102 Section 401 (e). 
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International and national unions operate in many states. It would 
be confusing, unduly burdensome, and often impossible for them 
to comply with a variety of election laws. No corporation is sub
ject to such burdens in the election of its officers. The same con
siderations apply with lesser force to local unions. A considerable 
number function in several states. The burden of checking com
pliance is likely to fall upon the international union. It is also 
easier to enforce one uniform rule than a crazy-quilt of state legis
lation. Finally, ill-considered state laws would interfere with the 
national labor policy. Too stringent laws would handicap unions 
in dealing with employers. Too frequent elections might result 
in union instability. A comparatively stable leadership can devote 
itself to constructive action thereby serving both employees and the 
public. 

Since these considerations do not apply to a suit to enforce a 
union's own constitution or by-laws, section 403 preserves state 
remedies prior to an election. A proceeding to challenge an elec
tion already conducted should bind all interested persons; con
sequently the statutory remedy is made exclusive. 

C. International Trusteeships 

The constitutions of many international unions authorize the 
international officers to suspend the normal government of a con
stituent local union, assume control of its property, and conduct 
its affairs. The guiding standard is usually vague. For example, 
the constitution of the Hotel and Restaurant Employees provides 
that the General President may appoint a trustee if he "decides that 
any of the officers of a local union are dishonest or grossly incom
petent or that the organization is not being conducted for the best 
interests of the Local and International."103 

It needs no argument to demonstrate that placing a local union 
in trusteeship involves serious impairment of both liberty and self
government. Thereafter all decisions affecting the local are made 
by officials appointed by the international. The local officers are 
suspended. There are no new local elections. The members can 
hold no meetings unless the trustee approves. Often the members 
lose even the power to choose delegates to international conven
tions, thus becoming unable to influence the policies of the inter
national or the conduct of its affairs. It seems probable, moreover, 
that the threat of imposing a trusteeship is often an effective way 

103 Mixed Local of Hotel Employees v. Hotel Employees, 212 Minn. 587 at 590, n. 2, 
4 N.W. (2d) 771 (1942). 
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to compel a local union to conform to instructions of the inter
national officers which are contrary to the desires of the members. 

Nevertheless, any thoughtful discussion of union trusteeships 
must recognize their indispensability. Trusteeships are one device, 
perhaps the primary device, by which international officers can 
keep the labor movement strong and effective, untainted by cor
ruption, and free from subversion. In his testimony before a Sen
ate subcommittee AFL-CIO President Meany noted that a trustee
ship may be necessary to bring about the honest administration of 
local-union funds, or to restore freedom and democracy within a 
local union. "[O]ccasionally a local union officer or business agent 
secures complete control over the local, and becomes a virtual dic
tator. He may fail to call membership meetings, hold no elections, 
and simply run the union to suit himself."104 Third, Mr. Meany 
said that a trusteeship may be a means to free a subordinate body 
from racketeers or Communist control.1°5 

Two other situations might be added to this list. One is that 
occasionally local officers act irresponsibly in collective bargaining 
or lose control over the members. The calling of unauthorized 
strikes in violation of the international's constitution or the in
ability or unwillingness to honor collective-bargaining commit
ments is a proper cause for international intervention.106 Second, 
if a union becomes so torn by dissent that its business is paralyzed, 
or if its local officers and members become too lazy to service exist
ing contracts or organize non-union firms, the suspension of local 
autonomy may be the only way to rebuild an effective local organ
ization. 

Unfortunately trusteeships have also been a virulent source of 
political autocracy and financial corruption. Some of the most 
notorious are familiar to every student of labor history. It seems 
reasonable to infer from several reported cases that thousands of 
dollars were extracted from laborers and contractors in the build
ing of the Delaware River Aqueduct through the activities of 
Bove, Nuzzo, and their associates, with the connivance, if not sup
port, of the international officers of the Hod Carriers Union.107 

104 Hearings on Union Financial and Administrative Practices and Procedures Before 
the Subcommittee on Labor of the Senate Committee on Labor and Public Welfare, 85th 
Cong., 2d sess., 64 (1958). 

105 Ibid. 
106 Cromwell v. Morrin, 91 N.Y.S. (2d) 176 (1949). 
107 See Canfield v. Moreschi, 268 App. Div. 64, 48 N.Y.S. (2d) 668 (1944), affd. 294 N.Y. 

632, 64 N.E. (2d) 177 (1945); Moore v. Moreschi, 179 Misc. 475, 39 N.Y.S. (2d) 208 (1942), 
affd. 265 App. Div. 989, 40 N.Y.S. (2d) 334, modified 291 N.Y. 81, 50 N.E. (2d) 552 (1943); 
Dusing v. Nuzzo, 177 Misc. 35, 29 N.Y.S. (2d) 882 (1941), modified 263 App. Div. 59, 31 
N.Y.S. (2d) 849 (1941). 
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The autocratic direction of the United Mine Workers results at 
least in part from the suspension of local self-government. Twelve 
local unions of the International Union of Operating Engineers, 
representing about twenty percent of the membership, were held 
under international supervision; seven were held in trusteeship for 
at least ten years and two for twenty-nine years.108 The McClellan 
Committee also found that thirteen percent of all the locals in the 
International Brotherhood of Teamsters were under trusteeships; 
some of them were taken over more than fifteen years ago.109 No 
one should suppose that these faults were characteristic of the labor 
movement but they were nevertheless cause for great public 
concern. 

There appear to have been four chief motivations for the im
position of improper trusteeships. 

(1) The opportunity to loot rich local treasuries has been a 
significant temptation.11° 

(2) The desire to control the policies of a local union may 
stem from honorable motives but in a good many cases there has 
been evidence of a desire to use union position for personal ad
vantage.111 

(3) Other trusteeships have been imposed in order to keep 
in office men friendly to the international union.112 

(4) The imposition of a trusteeship may be a method of con
trolling an international convention. Frequently the trustee ap
pointed the delegates of the local union under his control. Since 
the General President would name a trustee friendly to himself, 
the trustee could be expected to follow the president's suggestions 
in choosing delegates, and the delegates themselves would not be 
blind to their dependence upon the president's good will. With ten 
or twenty percent of the membership in trusteeships the inter
national officers had a strong bloc of votes. 

There is little indication that the courts afford local-union 
members adequate protection against abuse of the trusteeship de-

108 S. Rep. 1417, 85th Cong., 2d sess., 371 (1958). 
100 Id. at 448. 
110 See cases cited note 107 supra. 
111 This statement is based upon a number of trusteeships described in the McClellan 

Committee hearings. S. Rep. 1417, 85th Cong., 2d sess., 447, passim (1958). 
112 For example it is reported that when the Teamster's Local in Pontiac, Michigan 

revolted against domination by four officials accused of extortion, the International named 
Hoffa as trustee and he reappointed two as business agents. 
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vice. The courts are governed chiefly by implications of the doc
trine that the constitution and by-laws of a voluntary association 
are a contract between the association and the members. Trustees 
designated by an international union will be enjoined from in
terfering with the property of a local if the international officers 
failed to follow constitutional procedures.U3 Furthermore the rule 
seems to be settled, again by analogy to cases dealing with the dis
cipline of individual members, that receivers may not be appointed 
to take over a local unless there is a fair hearing including notice 
of the charges and an opportunity to present a defense.114 Not only 
are there very few reported decisions staying or upsetting trustee
ships upon substantive grounds but there is also pragmatic evidence 
of the inability of the common law to grant local-union members 
adequate protection against unjust trusteeships. For example, 
Hoffa was recently trustee of seventeen different locals.115 Some 
Teamsters locals have been under trusteeship for fifteen years.116 

Perhaps such facts evidence only an indifference to self-government 
so long as the union officialdom proves reasonably efficient in 
securing higher wages for the members, but it seems more likely 
that the explanation lies in the practical impediments to utilizing 
what little theoretical protection the common law affords. The 
cost of legal proceedings is likely to be heavy. Even if the suit is 
successful, the individual members will reap no monetary advan
tage. Occasionally a group of members may feel strongly enough to 
institute an action in order to protect what they feel are intangible 
rights, but most men would not regard this as a sufficient induce
ment for risking financial loss. The individual member who insti
tutes an action against international officers runs considerable risk 
of reprisal and the more arbitrary the imposition of the trusteeship 
the greater are the risks imposed. 

The LMRDA remedies most of these defects. Section 301 re
quires periodic reports to the Secretary of Labor concerning an 
international trusteeship. Section 302 establishes two standards 
for testing the legality of a trusteeship. 

113 Canfield v. Moreschi, 268 App. Div. 64, 48 N.Y.S. (2d) 668 (1944), affd. 294 N.Y. 
632, 64 N.E. (2d) 177 (1945). 

114 See Local 373, Intl. Assn. of Bridge Ironworkers v. Intl. Assn. of Bridge Ironworkers, 
120 N.J. Eq. 220 at 230, 184 A. 531 (1936); Neal v. Hutcheson, 160 N.Y.S. 1007 at 1010 
(1916). 

115 S. Rep. 1417, 85th Cong., 2d sess., 448 (1958). 
116Ibid. 
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(1) The trusteeship must conform to the constitution and by
laws of the labor organization. 

(2) It may be imposed only for the purpose of "correcting 
corruption or financial malpractice, assuring the performance of 
collective bargaining agreements or other duties of a bargaining 
representative, . . . or otherwise carrying out the legitimate 
objects [of the international union] .... " 

These standards are somewhat general, especially the last, but 
this is an area in which it is very difficult to find abstract criteria by 
which to separate measures essential to strong internal government 
from subterfuges which are oppressive or corrupt. On the other 
hand, these standards should not be difficult to follow in any par
ticular case after the facts are developed- certainly no more diffi
cult than to decide what is an unreasonable restraint of trade or an 
unfair method of competition. 

Section 304 attempts to supply a guideline for determining 
whether a receivership meets the statutory standard. Recognizing 
the delicate judgments which international officers are called upon 
to make in imposing a trusteeship and conscious of the relative in
expertness of outsiders, it provides that for the first eighteen 
months a trusteeship "shall be presumed valid ... and shall not 
be subject to attack ... except upon proof that the trusteeship 
was not established in good faith for a purpose allowable under 
section 301."117 

The burden of showing lack of good faith is heavy, yet the 
possibility permits the invalidation of those receiverships which 
are shown to be only a subterfuge for an improper purpose. The 
presumption is available, however, only if the trusteeship is in
stituted in procedural conformity with the constitution and by
laws of the international labor organization and "authorized or 
ratified by its executive board after a fair hearing." The language 
adopts the view that the rush of events may force the international 
president to act without a hearing and therefore permits him to 
hold the hearing after the trustee has been appointed. The desire 
to gain the benefit of the presumption should be enough to induce 
a union to allow a hearing at least after the trustee's appoint
ment.118 

117 S. 3454, 85th Cong., 2d sess., §203 (c) (1958). 
11s The provision for ratification is included because a General President must some• 

times move rapidly in order to halt financial mismanagement or corruption. 
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The obnoxious element in trusteeships is their duration. The 
initial suspension of local self-government is usually justified by 
the needs of the organization, and it would unreasonably impair 
the independence of the labor movement to allow much scope at 
this point for the government to review the judgment of union 
officials as to the needs of the organization or the best means of 
effectuating them. On the other hand, the local emergency which 
justifies international intervention can normally be resolved in a 
relatively short period of time. There was some temptation, there
fore, to fix a rigid statutory limit on the duration of trusteeships. 
Upon more careful analysis the dangers of any arbitrary time limit 
seemed clear. If Communists capture a local union, it may be more 
than eighteen months before the international officers can build up 
a group of loyal trade unionists able and willing to govern their 
own affairs despite skilled subversion. Unhappily the entire 
leadership of a local may be corrupt and its ouster may leave a 
vacuum which is not easily filled. Some flexibility is therefore 
required. 

The LMRDA attempts to solve this problem by reversing the 
presumption which applies during the first eighteen months. Sec
tion 304 (c) provides that "[a]fter the expiration of eighteen 
months the trusteeship shall be presumed invalid unless the labor 
organization [concerned] shall show by clear and convincing proof 
that the continuation of the trusteeship is necessary for a purpose 
allowable under section 302." If a trusteeship is needed for more 
than eighteen months, surely the international officers ought to be 
able to demonstrate the reason. 

The new law also deals with two specific abuses often incident 
to trusteeships. Section 303 makes it a crime to transfer to the 
international union any funds of the local except the normal per 
capita tax and assessments payable by subordinate bodies not in 
trusteeship. This provision prevents the appointment of trustees 
for the purpose of "milking" a local treasury. The same section 
makes it unlawful to count votes of convention delegates designated 
to represent a local union held in receivership unless the delegates 
were elected by secret ballot in a general vote of the membership. 
This provision prevents the use of trusteeships to control the choice 
of delegates to an international convention. 



852 MICHIGAN LAW REVIEW [ Vol. 58 

IV. CONCLUSION 

The ultimate impact of the LMRDA cannot be foretold. As 
·with any new legislation experience may well demonstrate that 
revisions are required. The legislation contains more than its share 
of problems for judicial interpretation because much of the bill 
was written on the floor of the Senate or House of Representatives 
and because many sections contain calculated ambiguities or 
political compromises essential to secure a majority. Consequently, 
in resolving them the courts would be well advised to seek out the 
underlying rationale without placing great emphasis upon close 
construction of the words. 

The new statute makes a number of contributions to the long
range development of labor law. 

(1) The act is the first major step in the regulation of the 
internal affairs of labor unions. It expands the national labor 
policy into the area of relations between the employees and the 
labor union. Previously national policy was confined to relation
ships between management and union. 

(2) The enactment of a federal statute dealing with the in
ternal affairs of labor organizations commits us to the national 
development of all aspects of labor policy. The LMRDA reaches 
even farther out from interstate transportation of goods than the 
NLRA, although it would seem plain that there is power under the 
commerce clause to prevent collective bargaining representatives 
designated under the RLA and NLRA from abusing their author
ity. If the federal government had not moved into this field, state 
legislation might have been enacted. The passage of federal legis
lation relieved the pressure; it also makes further state action 
unlikely. This is a vast expansion of federal responsibility. 

(3) The effectiveness of the new law will depend largely 
upon the initiative and energy of union members. Apart from the 
election and receivership provisions, which can be enforced by the 
Secretary of Labor upon receipt of a complaint from an individual 
member, the LMRDA relies primarily upon individual employees 
to enforce the duties of union officials by intelligent voting or 
private suits. 

Many conscientious labor leaders and their legal advisers fear 
that the act will result in a rash of burdensome litigation, some 
financed by employers despite the statutory prohibition, which 
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will waste the unions' resources and hamper their normal activi
ties. On the other hand, there is the danger, often expressed in the 
past, that individual employee's suits are neither an effective 
sanction nor a practical remedy. Workers are unfamiliar with the 
law and hesitate to become involved in legal proceedings. The cost 
is likely to be heavy, and they have little money with which to post 
bonds, pay lawyer's fees and print voluminous records. Time is 
always on the side of the defendant. Even if the suit is successful, 
there are relatively few situations in which the plaintiff or his at
torney can reap financial advantage. Most men are reluctant to 
incur financial cost in order to vindicate intangible rights. In
dividual workers who sue union officers run enormous risks, for 
there are many ways, legal as well as illegal, by which entrenched 
officials can "take care of" recalcitrant members. 

Only time can resolve the uncertainty. Although the LMRDA 
creates few rights of action which did not exist at common law, 
their codification in highly-publicized legislation will bring them 
to the attention of union members and their lawyers and, for a 
time at least, will both facilitate the litigation and reduce the fear 
of reprisals. Judges can be expected to respond to public and 
congressional opinion. Nevertheless, experience suggests that in 
the long run the volume of litigation is to be quite small. Only 
two reported decisions involve suits for an accounting for alleged 
breach of an agent's fiduciary obligations. Despite all the publicity, 
the large sums at stake and the evidence developed by the McClel
lan Committee, there have been few actions against the Becks, 
Hoffas, Brewsters and Webers. A hundred-fold increase in the 
volume of litigation would not harm the labor movement. One 
of the proper costs of coming-of-age is the risk of unjustified litiga
tion; the risk of unwarranted suits is the price we pay for assur
ance that every man will have his day in court. 

In conclusion, we should recognize that the law cannot compel 
idealism or create the spirit of self-government. It cannot force 
union members to attend meetings or hold their officers to a strict 
accounting. Many of the intellectuals who grew up under the New 
Deal may have allowed a romantic glow which surrounded the 
unionism of the 1930's to obscure harsher facts, but I cannot believe 
that they were entirely wrong in sensing a vitality which had some
thing quite different to offer than wealth and power for union 
officials and more and more monetary benefits for union members. 
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The prestige of labor unions is at a low ebb today partly because of 
the tremendous propaganda advantages gained by hostile forces 
as a result of the cynical wrongdoing of a few union leaders. But it 
is also attributable to their obscuring the basic idealism within the 
labor movement. 


