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LATIN-AMERICAN LAND REFORM: THE 
USES OF CONFISCATION 

Kenneth L. Karst* 

IN Latin America, every land reform is motivated principally by 
political demands for equality, for the redistribution of wealth 

and income. The statement is true even in those countries where the 
governments are hostile to the idea of redistribution. Palliatives 
that exploit the ambiguity of the word "reform" in such countries 
are aimed at appeasement of the demand for sharing the wealth. 
Landless peasants and landowners understand perfectly well; yet, 
many technicians and students of land reform continue to speak a 
different language, a language in which land reform means anything 
from agricultural rent control to the introduction of hybrid corn.1 

In part, talk of this kind is the product of sophistication. No 
responsible government can simply carve big estates into little ones 
and then stop. Once a decision is made to divide the land, stagger­
ing responsibilities fall on the government: agricultural credit and 
marketing, rural education and technical assistance, housing-none 
can be neglected. Those who administer such programs may be for­
given for emphasizing that their reforms are "integral," involving 
more than land distribution.2 Nevertheless, these other functions 
are secondary and dependent; all of the reforms have as their chief 
purpose consolidation of the redistribution.3 

"Land reform" is ·written into the Charter of Punta del Este, the 
basic document of the Alliance for Progress.4 But, even today, 
United States policy reflects some uncertainty about the content of 

• Professor of Law, The Ohio State University.-Ed. I am grateful to my col­
league, Professor William T. Burke, who criticized a draft of this article.-K.L.K. 

1. Those who speak for the United States Government frequently reflect this rather 
comfortable view. See, e.g., U.S. DEP'T STATE, LAND REFORM-A WORLD CHALLENGE 4-5 
(1952); Henderson, U.S. Views on Agrarian Reform, 41 DEP'T STATE BuLL. 887, 888 
(1959). 

2. E.g., GIMENEZ LANDINEZ, EVALUCION DE LA REFoRMA AcRARIA ANTE EL CoNGRES0 
NACIONAL (Venezuela, Ministerio de Agricultura y Cria, 1962); Lleras Restrepo, Estruc­
tura de la Reforma Agraria, in TIERRA: 10 ENSAY0S SoBRE LA REF0RMA AcRARIA EN 
COLOMBIA 11, 13 (1962). 

3. The point has been made forcefully by a number of writers. See FLORES, LAND 
REFORM AND THE ALLIANCE FOR PR.OGRESS (1963); WARRINER., LAND REFORM AND Eco­
NOMIC DEVELOPMENT (1955); Barraclough, Lo Que Implica una Reforma Agraria, 15 
PANORAMA ECONOMICO 123 (1962); Carroll, The Land Reform Issue in Latin America, 
in LATIN AMERICAN ISSUES: EssAYs AND COMMENTS 161, 162 n.l (Hirschman ed. 1961); 
Galbraith, Conditions for Economic Change in Underdeveloped Countries, 33 J. FARM 
ECONOMICS 689, 694-96 (1951). 

4. See text at note 8 infra. 

[ 327] 
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that expression. President Johnson, on the third anniversary of the 
founding of the Alliance, employed this omnibus description: 

"Through land reform aimed at increased production, taking 
different forms in each country, we can provide those who till 
the soil with self-respect and increased income, and each country 
with increased production to feed the hungry and to strengthen 
their economy."5 

Since those words were spoken on a diplomatic occasion, perhaps 
they can be tolerated; they are indeed diplomatic, for they permit 
everyone to fill in his own preferred meaning for the statement's 
most important term.6 The reason for the ambiguity is that the goals 
of the Alliance contain a built-in conflict. 

The Alliance, as Fidel Castro boasts and despite regular official 
denials, was a reaction to the Cuban revolution. Its main purpose 
was to improve living standards in order to avoid violent upheaval 
in other countries; grants were to be conditioned upon the making 
of "institutional improvements which promise lasting social prog­
ress."7 It is not enough to protest that the Alliance seeks to improve 
health, nutrition, literacy, and housing because that is the right 
thing to do; it was the right thing to do a long time ago, but this 
country did it only after Castro's emergence as a revolutionary 
symbol. Social and economic development was thought to be a peace­
ful alternative to revolution, particularly revolution with cold-war 
overtones. It was recognized from the first, however, that an im­
portant cause of stagnation in the Latin-American economy was the 
land tenure structure. The Alliance proposed "to encourage ... pro­
grams of integral agrarian reform, leading to the effective trans­
formation, where required, of unjust structures and systems of land 
tenure and use; with a view to replacing latifundia [the large estates 
of the traditional landed oligarchy] and dwarf holdings by an equi­
table system of property .... "8 The phrase "where required" leaves 

5. Address by President Johnson, Pan American Union, March 16, 1964. JOHNSON, 
THIRD ANNIVERSARY OF THE ALLIANCE FOR PROGRESS 8 (U.S. Dep't of State 1964). 

6. Dr. Thomas Carroll has noted a striking demonstration of ambiguity in our 
national policy in two speeches of Hon. Teodoreo Moscoso, one pitched to the "social 
justice" theme and the other playing down redistribution and emphasizing the modern­
ization of agriculture, "supervised credit and extension service, and farm-to-market 
roads." Carroll, Land Reform as an Explosive Force in Latin America, in EXPLOSIVE 
FoRCES IN LATIN AMERICA 81, ll2-13 (TePaske and Fisher ed. 1964). The leverage that 
the Alliance can bring to bear on Latin-American governments is discussed in Note, 
The Chilean Land Reform: A Laboratory for Alliance-for-Progress Techniques, 73 
YALE L.J. 310, 327-33 (1963). 

7. President Kennedy's Message to Congress, 44 DEP'T STATE BuLL. 474, 476 (1961). 
8. Charter of Punta del Este, N.Y. Times, Aug. 17, 1961, p. 8, col. 3. 



December 1964] The Uses of Confiscation 329 

some political leeway, but the message nonetheless is clear: the 
United States is ready to support land reform. To most Latin Amer­
icans that means tedistribution on the pattern of the Mexican, 
Bolivian, and even Cuban models. 

A redistribution of wealth and income, however, cannot fail to 
produce a realignment of political power in the reformed countries; 
to prevent a Castro-style revolution, the United States is thus com­
mitted to encouraging a revolution that it trusts will be peaceful and 
made principally within the existing structure. Misery alone is not 
enough to make a revolution; revolutions are born of hope, not 
despair, and that is why Ambassador Stevenson's phrase, "the revolu­
tion of rising expectations," fits Latin America so well. The Cuban 
revolution and the Alliance for Progress have, in uncomfortable 
combination, raised hopes of varying kinds throughout the region. 
Thus, the question now is not whether Latin America will have a 
revolution, but rather what kind it will have.9 

Not the least of the tensions involved in the formulation of 
United States policy toward Latin America is antagonism between 
the need to make radical changes in land tenure structures and the 
interest of some North-American investors in preserving their hold­
ings in land. The issues here are not simple. We are not faced with 
the easy choice between the Nation's broad political goal of hemi­
spheric security and the narrow goal of profit for a few investors. 
Private investment is an indispensable ingredient of the Alliance's 
success. The Alliance, after all, aims to supply capital as the basis for 
sustained growth, and private foreign investment is plainly a key 
source of capital, one not lightly to be discouraged.10 It is sometimes 
said, not without cynicism, that the United States supported land 
reform in Bolivia because little or none of the land was held by its 
o·wn investors.11 Whatever the truth of that charge, this country 
has now placed its weight on the side of land reform, "where re­
quired," and, presumably, that does not exclude countries in 
which there are substantial North-American investments in land. 
There is no reason to assume that all or even most such North­
American interests will be affected by a land reform, 12 but it would 

9. See SZULC, THE WINDS OF REvOLUTION (1963). 
10. Mr. David Rockefeller has ably defended the view that the Alliance has given 

excessive emphasis to government-to-government assistance, failing to take advantage 
of private investment's full developmental potential. See N.Y. Times, Feb. 20, 1964, p. 
46, col. 4. On the role of foreign capital as an important transmitter of modem tech­
nology, see URQUIDI, VIABILIDAD ECONOMICA DE AMERICA LATINA 101-12 (1962). 

11. See FLORES, op. cit. supra note 3, at 10. 
12. See text at note 98 infra. 
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be foolish not to recognize that some such interests are bound to be 
affected. 

Although the political setting for land reform in Latin America 
is revolutionary, the reforming governments normally have not 
admitted to charges of confiscation. Normally, they have claimed 
to compensate the expropriated landowners. If not, then they have 
asserted some traditional "legal" justification for taking without 
compensation, such as that the government is merely restoring the 
land to its true owners. This article examines the legislative tech­
niques for taking land, showing their confiscatory operation. For 
many lawyers, the analysis would then be easily completed: confis­
cation is wrongful and must be condemned. Rejecting the implicit 
absolutism of that conclusion, this article inquires into the justifi­
cations that can be pleaded on behalf of selective confiscation as an 
aid in solving some of Latin America's economic and social ills. 

We begin with Mexico, both for historical reasons and because 
the theory of restitution it has employed is a good analytical starting 
place. Following discussion of the Mexican experience are analyses of 
two techniques of "compensation" that have been used by reforming 
governments in order to avoid making prompt payment of the 
market value of expropriated land. The justifications for confiscating 
certain kinds of interests are then considered through an examina­
tion of the legislative content of "the social function of ownership." 
That examination raises one last question: If the reforming govern­
ments of Latin America regard confiscation as legitimate, why should 
they try to hide what they are doing? In that context, the concluding 
discussion explores the borderland between useful rationalization 
and simple dishonesty. 

I. MEXICO: THE THEORY OF RESTITUTION 

Latin America's first effective land reform occurred in Mexico; 
it began in this century and reached its peak of redistributive activity 
only a generation ago. The Mexican reform was premised originally 
upon a theory of restitution. Madero's Plan of San Luis Potosi, the 
first basic document of the 1910 Revolution, included this promise: 
"let [the lands taken from the Indians] be restored to their original 
owners, to whom shall also be paid an indemnity for prejudice suf­
fered.''18 "Land and Liberty" was the slogan of the Revolution's 

13. Para. 3, Plan de San Luis Potosi, in FABILA, CINCO SIGLOS DE l.EGISLACION AGRAIUA. 
EN MEXICO (1493-1940), at 209 (1941); also in 1 SILVA HERzoc, BREVE HlsTORIA DE LA 
REVOLUCION MEXICANA 133, 138 (2d ed. 1962). 
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agrarian side, but the idea was hardly original. From the times of the 
Viceroys, throughout the colonial era and the first century of Mexi­
can independence, the restitution of land to the Indians was a popu­
lar theme.14 The very recurrence of the idea suggests that the various 
restorative decrees were carried out less than scrupulously. 

Encroachment on the lands of the Mexican villages was not just 
a matter of pushing the Ind.ians out, North American style. Because 
the indigenous populations of Mexico had been settled in agricul­
tural communities, it was more convenient to enslave them than to 
eliminate them. Encroachments on their land and on their personal 
liberty were thus inseparable parts of a single process, a process that 
began with a distribution of Indians among the conquistadors for 
use as slave labor15 and culminated in a series of dazzling legal moves 
aimed at "confirming" titles in a few landholding families.16 Thus 

14. The first official attempt to restore lands wrongfully taken from the Indian 
villages was made in 1535; by royal decree, the Viceroy of New Spain was directed to 
inform himself concerning the land and tax abuses that had been reported in Spain 
and to take action to return the Indians' land to them. Ccdula of May 81, 1535 in 
FAnILA, op. cit. supra note 18, at 18. For later decrees of the colonial era, see id. at 26, 
29, !l0, 42, 49, &: 58. 

15. The repartimiento was, literally, a distribution of Indians. When complaints 
were made against the system's inhumanity, the encomienda was invented as a substi­
tute. See McBRIDE, THE LAND SYSTEMS OF MEXICO 43 (1928). Indians were then "en­
trusted" to certain Spaniards who undertook to make them Christian. The royal decrees 
established safeguards for the Indians' persons and property: "[But soon] the system lost 
its original character and became simply a method of land tenure, since the colonists soon 
came to look upon the districts assigned to them as being virtually their own and to 
regard the native agriculturists as their serfs." Id. at 45. The allotment to Cortes was 
enormous. "The areas claimed must have amounted to not less than 25,000 square miles 
and contained a total population of some 115,000 people •••• " Id. at 47. Compare 
CRIST, THE CAUCA VALLEY, COLOMBIA! LAND TENURE AND LAND USE 15 (1952), describ­
ing the use of Indians as agricultural workers for the haciendas and as pack animals 
on mountain trails. 

16. Titles to the encomienda lands were confirmed in periodic surveys, during 
which each rightful possessor was entitled to a composicion, a settlement or confirma­
tion of his title. The village leaders were often unaware of the necessity for securing 
composiciones. Unconfirmed village lands were then subject to occupation as Crown 
lands, and might later be confirmed in new surveys. In the early eighteenth century, a 
decree authorized the denunciation of illegal (unconfirmed) occupancies by persons 
having knowledge of them, who might themselves claim the lands upon the payment of 
a fee. See FABILA, op. cit. supra note 18, at 84; WHETIEN, RURAL MEXICO 82-85 (1948). 

The war for independence from Spain began in 1810 partly as a social revolution. 
Father Hidalgo sought the Indians' support in these terms: "Will you make the effort 
to recover from the hated Spaniards the lands stolen from your forefathers three 
hundred years ago?" Quoted in GRUENING, MEXIco AND rrs HERITAGE 80 (1928). But the 
great landowners and their allies captured the revolution and the succession of govern­
ments that followed it. After the brief mid-century flirtation with reform (see note 18 
infra), Mexico's government returned to normal. Under the Diaz regime (1876-1910), 
new devices were invented for despoiling the villages: A law for colonization of "idle" 
lands was interpreted to permit new denunciations and claims, after the fashion of the 
composicion; the private control of water rights permitted land companies to stop the 
supply of water to the villages, forcing them to abandon their land, which might then 
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were born the haciendas, the great estates that have been the chief 
target of land reformers in Mexico and throughout Latin America.17 
Curiously, the centralizing of land ownership not only survived 
during the mid-nineteenth century Reform movement, but it even 
accelerated.18 Thus, until the Revolution of 1910, virtually nothing 
of a serious nature was done to restore the village lands. 

That Revolution also began as just another political revolt, but 
it soon took on an agrarian cast. Now the promise of land to the 
villages began to be carried out by revolutionary generals such as 
Zapata, who seized land and divided it among the campesinos.19 Yet, 
even in the midst of civil war, Zapata recognized the need for estab­
lishing the legitimacy of his land distributions. His Plan of Ayala 
proposed the restitution of village lands that had been usurped and 
the expropriation (compensated) of one-third of the great estates for 
distribution among the landless who had no claim of restitution.20 

Zapata and others may be excused for failing to specify in detail 
the kinds of usurpation that would justify restitution; they were con­
cerned primarily with getting and holding support for the Revolu­
tion, and one does not issue a call to arms in the language of a statute. 
As the Revolution continued, many of the great estates were simply 
occupied, either by the campesinos or by revolutionary generals, 
without the formality of court decrees or legislation. "Restitution 
dates from the days the peasants seized land forcibly and then sought 
legal justification."21 

be occupied; the army destroyed some villages in punishment for "rebellion," and 
political friends of the regime moved in. SIMPSON, THE EJmo: MEJaco's WAY OUT 29-31 
(1937). 

17. FORD, MAN AND LAND IN PERU 21-52 (1955); McBRIDE, op. dt. supra note 15, at 
25-81. 

18. A mortmain law, enacted in 1856 to break the power of the Church, was directed 
at corporate landholdings, with an exception for village communal lands. Art. 8, Ley 
de Desamortizaci6n de Bienes de Manos Muertas, June 25, 1856, in FABILA, op. cit. 
supra note 13, at 103, 104. The constitution of 1857 omitted the exception in its article 
27 [TENA RAMIREZ, LEYES FUNDAMENTALES DE MEXICO, 1808-1957, at 606, 610 (1957)] and 
was interpreted to apply to the villages as well as to other corporate owners. The 
resulting fragmentation of village lands led directly to their piecemeal purchase by 
speculators and their ultimate consolidation in the haciendas. 

19. See DIAZ SoTO Y GAMA, LA GuESTroN AGRARIA EN MEXICO 18-19 (1959). The word 
campesino is used instead of "peasant" because the latter word calls to mind images 
of the European peasantry, many of which are inappropriate in the Latin-American 
context. 

20. Paras. 6 and 7, Plan de Ayala, in FABILA, op. cit. supra note 13, at 214, 215-16. 
Paragraph 8 of the Plan proposed the confiscation of all lands of those who might 
oppose the Revolution; these lands were to be considered as war indemnity and 
were to be used to provide pensions for the widows and orphans of revolutionary 
soldiers. 

21. SENIOR, LAND REFORM AND DEMOCRACY 25 (1958). 
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America-those of Mexico, Bolivia, Venezuela, and Cuba-have 
achieved real progress in the highly intangible area of social atti­
tudes. The beneficiaries of the land reforms now regard themselves 
as men, as citizens. They are building schools with their own labor, 
electing their community leaders, and managing their affairs-all 
in striking contrast to the attitudes and activities of the pre-reform 
era.121 Where the rural populations include strong indigenous ele­
ments, steps toward social equality are also steps toward racial 
equality. 

It is the distribution of rights in land, rather than the manner 
of acquisition of the land, that apparently has produced these social 
benefits. It is, therefore, necessary to defend confiscation by arguing 
that distribution would not have been possible if compensation of 
the landowners had been required, for, given the severe limitations 
on the government's resources that inevitably accompany under­
development,122 the only promising source of funds for compensat­
ing the expropriated owners is the distributed land itself. The 
government might exact payments from the beneficiaries of the 
distribution; it might levy a tax on the land's future production; 
or, it might control farm prices in such a way as to effect an indirect 
tax. The obvious problem created by any such decision is that land 
values-whether or not calculated by capitalizing earnings--are 
likely to be high enough that their recapture, through taxes or other 
periodic payments by the beneficiaries, would consume a high pro­
portion of the income the land produces. Accordingly, although the 
beneficiary would be an "owner," his net income would approximate 
day wages. And, to the extent that land values might be juggled 
downward for the benefit of beneficiaries who may have to pay for 
the land, the owners' property would be confiscated. Thus, it is 
readily seen that in a land reform the goals of compensation and 
increased economic equality are, to a significant degree, inconsistent. 

121. See Patch, Bolivia: U.S. Assistance in a Revolutionary Setting, in ADAMS, ET AL. 
SOCIAL CHANGE IN LATIN AMERICA TODAY 108, 137-51 (1960); FLORES, LAND REFORM AND 

THE ALLIANCE FOR PROGRESS 7 (1963). My own observations, particularly in Venezuela, 
but also in Mexico, lend support to these authors' comments. 

122. The one exception is Venezuela; but, even there, the competition for govern­
ment revenues is keen, and it is not surprising that roads, schools, and housing tend to 
be preferred over compensation for the expropriated owners. In the Venezuelan reform, 
for example, only about one-third of the total cost of the land reform in its early years 
went to compensate landowners. The comparable ratio in the postwar Italian land 
reform was only twelve per cent, the rest of the cost going to land development, farm 
credit, and other investments aimed at consolidating the reform. CARROLL, REFLECTIONS 
ON INCOME DISTRIBUTION AND AGRICULTURAL INVESTMENT 2 (English mimeo ed. 1964) 
(Spanish version in 1 TEMAS DEL BID 19 (1964)). 



December 1964] The Uses of Confiscation 361 

In Mexico, increased economic equality did not result, even 
though the distribution of land was confiscatory. The beneficiaries 
did not have to pay for their land directly, but, through market 
controls, the whole agricultural sector of the economy was forced to 
contribute capital for the development of other sectors.123 Yet the 
land reform did produce the social advantages enumerated.124 There­
fore, the implication is that there is no necessary connection between 
the achievement of greater economic equality and the achievement 
of greater social equality; still, it seems doubtful that the social 
benefits would have resulted if the campesinos had not expected 
more than they ultimately received in the way of economic benefits 
from the Revolution. 

The question remains whether any land distribution of sufficient 
scale to produce important social gains can be carried out if com­
pensation is paid. The probationary answer, based mainly upon 
what we know about the Mexican reform, is affirmative, but a 
gloomy qualification that dispels hope for nonconfiscatory solutions 
must be added. The qualification is that a reforming government 
seemingly cannot have land distribution, compensation, and rapid 
industrial growth at the expense of the agricultural sector. If the 
beneficiaries of the land reform are to be bled in order to promote 
non-agricultural development, they cannot, at the same time, finance 
the purchase of the land that has been distributed to them. The 
social and economic cases for confiscation thus blend together, and 
it is to the more strictly economic arguments that we now must turn. 

Economists can construct models for underdeveloped economies 
that show clear gains to be realized from confiscation of property 
in order to divert its income from consumption to investment in a 
forced-draft expansion;125 it behooves laymen not to try to challenge 
the validity of such demonstrations. However, the historical record 

12!1. It is generally assumed that the extractive sectors-agriculture, forestry, mining, 
etc.-must provide an important part of the initial accumulation of capital for a 
developing country's "take-off." See Rosrow, THE STAGES OF ECONOMIC GROWTH 21-24 
(1960). 

124. One writer comments that it is still true that blue-eyed blondes have the 
advantage in the social pages of Mexico City newspapers, but that for political success 
there is nothing like dark skin. FLORES, REFoRMA AGRARIA. EN MExlco 460 (Univ. of 
Chile mimeo, 1962). 

125. E.g., Bronfenbrenner, The Appeal of Confiscation in Economic Development, 
3 ECONOMIC DEVELOPMENT AND CULTURAL CHANGE 201 (1955) (emphasis given to Soviet 
and Chinese experience). Cf. Garnick, "The Appeal of Confiscation" Reconsidered: A 
Gaming Approach to Foreign Economic Policy, 11 EcoNOMIC DEVELOPMENT AND 

CULTURAL CHANGE !15!1 (1963), and Bronfenbrenner, Second Thoughts on Confiscation, 
11 id. at !167. 
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in Latin America remains cloudy, whatever may be the case in 
Eastern Europe. It is true that Mexico has experienced a more rapid 
development than have other Latin-American countries, and, argu­
ably, its largely confiscatory land reform was an important cause of 
the growth. The argument runs as follows: 126 Land reform brought 
an end to the Mexican caste system, giving rural workers new possi­
bilities for improvement of their position and new incentive for 
efforts in that direction. In a horizontal sense, the land reform also 
contributed to an increased mobility; farm workers were able to 
leave the countryside in order to seek city employment.127 The ex­
propriated landowners did not lose all their property; instead, for 
the most part, they retained their investments in urban land. With 
the growth of the cities, this land rapidly increased in value, so that 
much of the former landed class provided a nucleus of capital for 
the new industrialization. Roads and irrigation projects took on 
urgent importance. A major share of the government's meager re­
sources was devoted to these ends and could not be used to com­
pensate expropriated landowners. The construction industry faced 
an unprecedented demand, not only for the items of social overhead 
capital, but also for urban housing. Subsidiary industries developed. 
Also, the abandonment of the hacienda system required its replace­
ment by a market economy in agriculture. Through these changes 
enough internal capital was formed to sustain the nation's growth 
without substantial foreign investment, which was frightened away 
and did not return until World War II. 

The economic growth argument finally comes to this: The 
hacienda society is static, uninterested in investment. A redistribu­
tion of land requires a reorientation of the economy toward "mod­
ern" goals-e.g., profit and full employment-which, in turn, forces 
new investment. With Keynes, the reformers argue that an increase 
in consumption (and thus demand for products) is a function of 
increases in investment. The conclusion is that the Mexican ex-

126. This sanguine picture of the Mexican reform is taken mainly from the writings 
of Dr. Edmundo Flores, whose works are cited frequently in these notes. It is reaffirmed 
by Glade, Revolution and Economic Development, in GLADE 8e ANDERSON, THE PoLIT· 
!CAL ECONOMY OF MEXICO 3, 52-71 (1963); cf. VERNON, THE DILEMMA OF MEXICO'S 
DEVELOPMENT 78-86 (1963); Hirschman, Ideologies of Economic Development in Latin 
America, in LATIN AMERICAN ISSUES: ESSAYS AND COMMENTS 3, 29-35 (Hirschman ed. 
1961). A more general analysis, emphasizing the importance of land distribution in 
encouraging low-level development decisions, is in Raup, The Contribution of Land 
Reforms to Agricultural Development, 12 ECONOMIC DEVELOfMENT AND CULTURAL 
CHANGE I (1963). 

127. Country-to-city migration may also be explained on the basis of the repulsions 
of rural life. See INTERNATIONAL LABOUR ORGANIZATION, WHY LAlloR LEAVES THE LAND 
(Studies and Reports, n.s., 1960). 



December 1964] The Uses of Confiscation 363 

perience tends to validate Keynes' thesis that the magnitude of a 
nation's income is a function of the equality of its distribution.128 

Those who urge the foregoing analysis cannot claim that the 
rural population has shared evenly in Mexico's economic growth. 
The opposite seems to be true; if any class may be said to have 
financed the development process in Mexico, the campesino class 
seems a likely candidate.129 Nor can it be claimed that the lands 
distributed in the reform have been substantially more productive 
than they might have been in the absence of a confiscatory distribu­
tion.130 The agriculture that feeds the non-farm population is the 
technically advanced, large-scale agriculture located in areas that 
have never been heavily populated and that were, in great measure, 
outside the area of cultivation at the time of the early distributions 
of land.131 It is arguable, however, that these lands have been opened 
up to production because of the aid of the road-building and irriga­
tion projects that the reform brought and that might not have 
resulted in the absence of a reform. An even more pe!suasive argu­
ment is that these lands might never have been freed for commercial 
agriculture if there had not been a breakup of the haciendas. Finally, 
it is questionable that new foreign capital, particularly new capital 
from the United States, was wholly barred or withheld from the 
Mexican economy during the stated period. 'There are those who 
say that new North American investment continued in very large 
quantities during the Cardenas era through the use of front-men 
who were Mexican, despite local "Mexicanization" requirements and 
despite the threat of confiscation.132 

128. See FLORES, TRATADO DE ECONOMIA AGRICOLA. 89-94 (1961). 
129. This is not to say that the reform has failed to benefit the campesinos. The fall 

in infant mortality in the Mexican countryside surely reflects the basic fact that the 
campesinos began to eat better immediately after the distribution. They had an under­
standable tendency to regard cattle as food rather than as a capital item, with the 
result that herds were decimated at the outset of the reform. See FLORES, op. dt. 
supra note 124, at 455-56. 

130. Dr. Flores notes that much land is being used more intensively because of 
rapid urbanization: industrial uses, dairy farms near cities, and truck farms have all 
increased in number. Those uses, however, are at best indirect results of the land 
distribution. 

131. "Productivity, the basic factor in real income, has risen for the private sector 
of the Laguna economy but, on average, has fallen for the ejidal sector [comprised of 
land distributed in the reform].'' SENIOR, LAND REFoRM AND DEMOCRACY 189 (1958). The 
same author goes on to explain the difference and to warn "against any generalization 
that the cooperative ejido is inherently less productive than the private farm.'' Id. at 
193. (Emphasis added.) Other students of Mexican agriculture, however, are willing to 
make this generalization, at least with respect to historical production levels. Interview 
with Dr. Donald Freebaim, Rockefeller Foundation, in Mexico City, March 27, 1963. 
Out of some five million-plus units of agricultural exploitation in Mexico, around four 
million are estimated to be subsistence farms. Interview with Ing. Arnaldo Lerma 
Anaya, in Mexico City, April 16, 1963. 

132, Such an assertion is hard to verify, because it rests on assumptions about con-
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The trouble with this sort of evaluation is that there is no "con­
trol" nation that sufficiently resembles an unreformed Mexico to 
permit an unqualified assertion that the Mexican reform has or has 
not played an indispensable role in the country's growth. In the 
face of this appeal to history, however, it is proper to consider some 
of the alternatives that have been advanced as measures with which 
to achieve some of the benefits of a confiscatory land reform, without 
some of its disadvantages. 

Two such alternatives can be dismissed as illusory: mechanization 
and colonization. Speaking generally, the introduction of machinery 
does not create substantially greater per-acre productivity; it can 
radically improve productivity per worker, but the chief result is the 
displacement of labor to the urban unemployed class, not a more 
intensive cultivation.133 Machines are costly, particularly when there 
is a large and often-idle rural population available to do the same 
work. Moreover, the use of machinery does not improve the wages 
or the living conditions of rural labor. Colonization, on the other 
hand, can increase production by putting new land to use. Further, 
the living conditions of the beneficiaries of colonization are un­
deniably improved. But the trouble with colonization is its stagger­
ing cost.134 No doubt, effective (though costly) colonization projects 
are possible in some areas, such as the lowlands of Bolivia, where 
fertile lands are underpopulated; nonetheless, to suggest colonization 
as a substitute for the distribution of land is unrealistic in the ex­
treme. 

cealment. Even if it is true, it does not necessarily justify an anti-reform conclusion, 
for it amounts to an assertion that, to an important extent, foreign c_;apital was not 
frightened away by the reform. See VERNON, op. cit. supra note 126, at '22. 

133. One early (1939) study in Mexico indicated only a slight advantage for mecha­
nized farms in per-hectare production, and a substantial advantage per man-day. 
Quoted in SENIOR, op. cit. supra note 131, at 174. The presence of machinery may 
indicate a more businesslike attitude on the part of the individual farmer; that does 
not suggest that mechanization is a general solution to the problem of low production •. 
The introduction of some kinds of machinery, e.g., water pumps in arid areas, may 
put new land to work and cause an increase in the need for labor. See FLORES, TRATADO 
DE EcoNOMIA AGRICOLA 216 (1961). For the view that small farms, using little machinery 
but intensive labor, can be highly efficient, see SCHULTZ, op. cit. supra note 79, at 
122-24. 

134. Officials of the Inter-American Development Bank have privately estimated the 
cost of some colonization projects supported by the Bank at. levels which reach twenty 
thousand dollars to fifty thousand dollars per family settled. Colonization on public land 
avoids some costs, such as those of acquiring privately owned land; but it more than 
makes up for that saving in its demands for social overhead capital items such as roads, 
sanitation facilities, and electric power installations, not to mention housing, schools, 
or even irrigation projects. See Bernal, Land Tenure Problems of Colombia, in LAND 
TENURE 289 (Parsons, Penn &: Raup ed. 1956); cf. FLORES, LAND REFORM AND THE 
ALLIANCE FOR PROGRESS 8-9 (1963). 
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Certain other alternatives that have been suggested are more 
plausible. They fall into two broad categories, taxation and labor­
tenancy regulation. Even these two may blend together, as in the 
State of Sao Paulo's (Brazil) abortive land reform law, which im­
posed a progressive property tax (according to size of holdings) on 
rural land but excepted from the tax's application landowners who 
complied with detailed regulations of living and working conditions 
for their labor force.135 Viewed abstractly, progressive-rate taxation 
can be just as effective as a land reform in producing a redistribution 
of income. The fact is, however, that income redistribution through 
levelling forms of taxation has historically taken place only in highly 
developed countries. In the underdeveloped world, such a proposal 
is apt not to be taken seriously, principally because no tax system is 
any better than its machinery for administration and enforcement. 
Not only is there a long tradition of tax evasion and official corrup­
tion in these countries, but there is also the usual shortage of trained 
personnel to man the administration that an effective tax system 
demands. Furthermore, taxation is a year-to-year proposition. While 
today's administration may be sympathetic to the goals of a tax re­
form, tomorrow's may take a more relaxed attitude toward enforce­
ment; it is more difficult to undo a redistribution of land. 

Regulations aimed at improving the security, income, and living 
conditions of rural tenants or agricultural laborers are equally sus­
pect in the eyes of reformers who favor more radical solutions, at 
least partly for similar reasons.136 The labor legislation of many 
countries of Latin America is sufficiently advanced that it might 
serve as a model for more developed countries, but its enforcement 
often seems t0 depend upon the presence of a strong union or some 
special political motivation such as an approaching election. Any 
continuing obligation requires supervision, and, at present, there are 
not even enough administrators to run such existing government 
programs as the tax and agricultural extension systems.137 

Ultimately, all these alternative solutions are rejected by some 

135. Law No. 5,994, Dec. 30, 1961. Opponents of this legislation sabotaged it by an 
impressive political end run; they persuaded the National Congress to transfer the 
functions of assessment and collection of property taxes from the states to municipal­
ities, which were more amenable to suggestion from the landowners. For a rosier view 
of tax reform in Latin America, see Martin, Future of the Alliance for Progress, 47 
DEP'T STA.TE BuLL. 951, 955 (1962); cf. Kaldor, Will Underdeveloped Countries Learn 
To Tax1, 41 FOiu:IGN MFA.IRS 410 (1963). 

136. See text accompanying note 81 supra. 
137. Uruguay and Argentina are exceptions, but they do not belong in the same 

class of underdevelopment as the rest of the region. See text accompanying note 82 
supra. 
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radical reformers precisely because they are not sufficiently revolu­
tionary and do not imply destruction of the power of the landed class 
any more than they imply any substantial redistribution of income. 
Those who support a more fundamental kind of land reform argue 
that genuine changes in the pattern of income distribution are not 
possible so long as political and economic power remain in the hands 
of those who would be called upon to give up some of what they 
have.138 Thus, confiscation serves an additional political purpose 
which may be instrumental in achieving the social and economic 
goals of a reform. It is this attitude on the part of fundamental re­
formers which no doubt causes less radical alternatives to be proposed 
by those who stand to lose the most if the radicals have their way. 

So much for the arguments for confiscation. They are presented 
here in their most favorabl~ light, not for purposes of advocacy, but 
rather that they might be seen for what they are: rather traditional 
appeals to traditional values. It should be obvious, however, that 
the arguments lose much of their force when all moderate-sized to 
large rural holdings are confiscated indiscriminately, whether or 
not their ownership has produced the evils that make reform neces­
sary. The legislative principle of the social function of ownership 
comes in here-or, more accurately, ought to come in here. 

Consider first the issue of capital formation. Confiscation does 
not, by itself, form capital. Indeed, the short-range effect of a uni­
formly confiscatory policy is surely the discouragement of private 
investment, both domestic and foreign. But confiscation does give 
control to the government over income produced by the confiscated 
capital, which income can then be invested. A consistent policy limit­
ing confiscation to rural land, the .ownership of which was failing to 
fulfill its social function, would discourage primarily that private in­
vestment which exploits land in a manner that ought to be discour­
aged. However, if the government should be concerned about pre­
venting capital flight or compelling investment of the income derived 
from land that is producing effectively, there are legislative ways 
other than confiscation to achieve the desired ends, such as controls 
over the exportation of capital or tax incentives for local invest-

138. FLORES, op. cit. supra note 134, at 12, arguing that the action of the United 
States in entrusting a social revolution to "the safe conservative element," i.e., the 
various Latin-American governments, "is the same as if Abraham Lincoln had expected 
the Southern slave owners to expropriate themselves.'' Still, the alternatives to working 
with the existing Latin-American governments are not immediately apparent. Cf. 
KAUTSKY, POLITICAL CHANGE IN UNDERDEVELOPED COUNTRIES: NATIONALISM AND CoMMU· 
NISM 47 (1962) (Intellectuals "press for land reform not because of anything it will do 
for the peasants, but because of what it will do to the aristocracy'). 
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ment.130 It seems unwise to take land solely for the purpose of con­
trolling the investment of its income when the land is already 
cultivated intensively by a well-paid and secure labor force. Although 
the threat of expropriation may be useful to a government that 
wishes to encourage local investment, for this purpose expropriation 
ought to be a last resort. 

It was stated earlier that intensive farming, using labor that is 
paid a living wage in cash, is inconsistent with the most basic features 
of the hacienda.140 In the present context, it may be remarked that 
this kind of large-scale commercial farming does not result in the 
evils that justify a land reform: the labor force is mobile in a hori­
zontal sense, for its principal economic tie to the land is a cash wage, 
and, when better wages are offered elsewhere, an economically ra­
tional choice may be made; vertical mobility depends less upon land 
ownership than upon such things as the erosion of social caste bound­
aries, the education of the rural population, and the ability of the 
campesino to comprehend that there is a way up. When ownership 
performs the labor-relations portion of its social function, there is 
no need for a distribution of land title to be the first rung on the 
"agricultural ladder.''141 

Apart from the support offered by the theory of restitution, much 
of the legitimacy of confiscation depends upon faithful adherence to 
the principles that go by the name of "the social function of owner­
ship.'' Tested against that standard, and leaving Mexico aside, the 
only recent land reform in Latin America that can be given high 
marks is that of Venezuela. No doubt it will be said that Venezuela 
is a special case because of the government's revenue from petroleum. 
True enough, Venezuela can better afford to pay compensation than 
can either Bolivia or Cuba. But the foregoing analysis does not 
assume even a relatively wealthy government. The point is, when 
ownership has been fulfilling its social function, there is normally 
no need to expropriate at all, in a confiscatory manner or otherwise.142 

139. See Ross&: CHRISTENSEN, TAX INCENTIVES FOR INDUSTRY IN MEXICO (1959). The 
administrative problems implicit in a program to prevent capital flight are similar to 
those suggested for other programs of regulation or taxation; see text at note 135 
supra. Enforcement of anti-capital-flight legislation would perhaps be somewhat 
easier, because fewer individuals would require supervision. 

140. See text at note 79 supra. 
141. This is "the time honored scale of tenure rights ranging from the landless 

laborer through tenancy to indebted owner and unencumbered ownership." Parsons, 
Land Reform and Agricultural Development, in LAND TENURE 3, 13 (Parsons, Penn 
&: Raup ed. 1956). 

142. However, even the Venezuelan law (in art. 33) provides for the expropriation 
of land, the ownership of which is fulfilling its social function, "when it becomes 
necessary to organize land in a given place, and when the existence thereat of one or 
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Ownership of that kind is making an effective contribution to the 
nation's development and is not likely to be improved upon by the 
newly distributed ownership interests created during a land reform. 
Any minimal gains realized from the confiscation of these lands will 
be more than offset by the temporary dislocations of the reform 
process and by the harder to calculate, but probably more lasting, 
effects upon private investor psychology. 

Fundamental land reforms have, in the past, proceeded from 
revolutionary governments. It is not easy for such a government to 
heed counsels of moderation, especially when they come from the 
outside, even from investor nations. The degree to which a revolu­
tionary government can limit its confiscations to interests that 
"deserve" to be confiscated will depend upon the measure of its con­
trol over the forces that have made the revolution. This is not a 
question of legitimacy but of power.148 The conclusions reached here 
with regard to the legitimacy of various confiscatory practices are, 
however, based upon justifications as they might appear to an ex­
propriating government; they are not based upon international 
standards, which may be suspect in the eyes of reformers since they 
have been established by capital-exporting nations.14'4 

more properties forms a technical or economic obstacle to proper execution of the 
scheme •••. " In such a case, the most desirable bonds (class "C": IO-year terms, with 
interest at the market rate) are given, and cash payment is made for all improvements, 
livestock, and mortgages incurred for development purposes. An owner in Venezuela 
thus has a motive for arguing that his ownership has fulfilled its social function; and, 
even though he may not expect to prevent expropriation, he may convince the court 
that he deserves this less confiscatory form of compensation. See the record cited in 
note 91 supra. A similar provision is contained in Honduras, art. 42, copied in part 
from the Venezuelan law. 

143. This article might have contained another section, dealing with confiscation 
as a form of punishment. Confiscation on this basis, urged by Zapata against opponents 
of the Revolution, see note 20 supra, has been' used widely only by the government of 
Cuba, although other countries have also enacted "malversation" laws aimed at recover­
ing the ill-gotten gains of ousted dictators and their friends. See Perez Jimenez v. 
Aristeguieta, 311 F.2d 547, 562-63 (5th Cir. 1962), cert. denied, 373 U.S. 914, petition for 
rehearing denied, 374 U.S. 858 (1963), discussing the charges of malversation against 
the former Venezuelan dictator in an extradition proceeding. Concerning confiscation 
as a political weapon, see CuBA AND THE RuLE OF I.Aw 110-ll, 123-25, 241-45 (Int'! 
Comm'n of Jurists, 1962). Because theories of war indemnity and punishment are 
apt to become identified with the need to reduce the power base of the political 
opposition, such theories may be irresistibly attractive to a revolutionary govern­
ment. The informal execution of punitive confiscations in Cuba lends little support 
for the legitimacy of the theory. 

144. For a modern effort to formulate standards that are appropriate for develop­
ing nations' expropriations in connection with social reform, see COMM. ON INT'L 
TRADE AND INVESTMENT (A.B.A.), THE PROTECTION OF PRIVATE PROPERTY INVESTED 
ABROAD (1963); Dawson &: Weston, "Prompt, Adequate and Effective": A Universal 
Standard of Compensation?, 30 FORDHAM L. REv. 727 (1962); Sohn &: Baxter, Responsi­
bility of States for Injuries to the Economic Interests of Aliens, 55 AM. J. INT'L L. 545, 
553 (1961); cf. Domke, Foreign Nationalizations, 55 AM. J. lNT'L L. 585 (1961). The tradi-
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V. THE UTILITY OF RATIONALIZATIONS 

One way or another, every land reform in Latin America has been 
confiscatory.145 Granting that, why do grown men engage in elaborate 
let's-pretend games in order to avoid the charge of confiscation? 

A predictable reply is that the reforming governments are afraid 
to irritate the governments and private investing interests of investor 
countries such as the United States. But, although it is undoubtedly 
true that international respectability is important even to revolution­
ary governments, this explanation is misleadingly over-simple. North 
American interests that are affected by a land reform are not so 
unsophisticated that they will fail to notice the extent to which their 
property is confiscated; nor are they likely to fail to call the attention 
of the United States Government to their plight. The word will 
quickly pass among private investors and international lending 
agencies, who will certainly look beyond self-serving descriptions by 
the reforming governments to the effects of their reforms. Yet it 
would be wrong to dismiss the various rationalizations for confisca­
tion as unimportant to development. Although the connections may 
be m·ore easily felt than articulated, an attempt to identify them i& 
worth a try. 

Whatever the degree of state control over the economy, develop­
ment depends upon a great many decisions, the making of which is 
often necessarily decentralized. Planning at any level, public or 
private, is likely to be successful in fairly direct proportion to the 
predictability of the future. Decisions that promote development, 
particularly decisions to save or invest, are easier to make in a climate 
of relative stability and security, and those terms imply predictions 
about the future. Like all expressions of probabilty, assertions about 
security are estimates based upon incomplete knowledge and, there­
fore, are not helpful unless they are explicitly identified with the 
standpoint of some observer. For the purposes of the present analysis 
a variety of observers must be considered, not all of whom share the 
same perspective. The expropriated owner of a hacienda will not be 
deceived into thinking that compensation in long-term agrarian 
bonds, at a valuation based upon the hacienda's history of low pro­
duction, is the same as immediate payment in cash for the land's 

tional international standard of prompt, full, and effective compensation was advocated 
in an aide-memoire to the Guatemalan government, protesting, among other things, 
the use of agrarian bonds for compensation. Expropriation of United Fruit Company 
Property by Government of Guatemala, 29 DEP'T STATE BuLL. 357 (1953); cf. Kunz, The 
Mexican Expropriations, 17 N.Y.U.L.Q. REv. 327, 349-59 (1940). 

145. Here "land reform" is equated-as it should be-with "fundamental" reforms. 
See note 90 supra and text accompanying notes 1-3 supra. 
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market value. But his estimate of the future-his security-is the 
least of our concerns. Instead, the reforming government ought to 
worry about the effect of its reforms upon other investors in the 
agricultural and other sectors of the economy. What effect will the 
rationalizations for confiscation have upon the investment decisions 
of the efficient operator of a large-scale agricultural enterprise, or of 
the banker who is considering an agricultural loan, or of the small 
farmer who is thinking about buying a tractor? How will those ra­
tionalizations affect decisions to buy, build, or finance urban hous­
ing? How will they affect decisions to finance the expansion of manu­
facturing plant capacity? 

It is necessary to narrow these questions even further and to 
relate them to particular rationalizations. Deferred payment and 
reduced valuation are sufficiently transparent that they can fool only 
those decision-makers at the very lowest levels of sophistication; 
certainly, they will not fool the entrepreneurs and lending institu­
tions who will make the most important individual decisions to save 
or invest. But the other basic rationalizations-the theory of restitu­
tion and the doctrine of the social function of ownership-do not 
rest upon delusion. They do reinforce investment security because 
they give important assurance about the future to potential investors. 

The great beauty of the restitution theory is that it purports to 
protect property interests, restoring to the "true" owners what is 
their own. In operation, restitution may have an equalizing effect, 
but it is not explicitly premised upon achieving equality. It is, by 
its own terms, not so likely to recur and, therefore, not so likely to 
raise those insecurities about which Bentham warned a century and 
more ago: 

"If equality ought to prevail to-day it ought to prevail always .... 
How make another distribution without taking away from each 
that which he has? And how despoil any without attacking the 
security of all? When your new repartition is disarranged-that 
is to say, the day after its establishment-how avoid making a 
second? Why not correct it in the same way? And in the mean­
time what becomes of security? What is happiness? Where is 
industry?"146 • 

One important reason why Mexico's post-reform economy even­
tually prospered was that potential investors were convinced that the 
land reform did not imply a governmental dedication to continual 
leveling. The fact that investments in urban land and most industrial 

146. BENTIIAM, THEORY OF LEGISLATION 119-20 (1876). (The two quotations are 
reversed in order. The citation is to Hildreth's 1908 re-translation from the French 
version of Dumont.) 
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investments were left untouched was important not only in leaving a 
reservoir of capital to be invested, but also in giving security to in­
vestors of the future. 

The social function doctrine is even more useful. As that doctrine 
is now interpreted, one of the principal grounds for expropriation 
is inadequate investment. Conversely, if the social function principle 
is carefully applied, one who invests knows that his investment is 
secure as long as he produces effectively and compensates his labor 
force adequately. These are capitalist virtues; just as the Mexican 
Revolution "laid the bases of Mexican capitalism,"147 so all the 
reforming governments of Latin America-with Cuba the lone 
exception-have made it clear that they propose, not the abandon­
ment of capitalism, but rather an adjustment to make of modern 
capitalism an effective successor to the curious combination of mer­
cantilism and feudalism that prevailed before.148 

In this process even deception has its place. The pretense that 
compensation is being made to the expropriated landowners may, for 
example, help to assure the beneficiaries of the land distribution 
that their own titles are secure-that the land has been purchased, 
not stolen, from its former owners. A small farmer whose title is 
secure is more likely to save and invest than is his counterpart who 
lacks confidence in his future as an owner. I£ the establishment of 
security of tenure for the reform's beneficiaries is an important ob­
jective of a reforming government, then it is not objectionable to try 
to reinforce the beneficiaries' legal protections with the psychological 
support that may come from the fiction of compensation for land­
owners. For the small farmer as well as for the industrial investor, 
security is first of all a state of mind. 

Apart from the direct encouragement of low-level development 
decisions, there is another more important reason for maintaining the 
myth of compensation. A social revolution, whether or not it is 
accompanied by widespread violence, is necessarily disorderly and 
disruptive. The maintenance of order is the first great task of a 
revolutionary government, and it is as important as any task that faces 
a non-revolutionary government that seeks to make its social revolu­
tion without violence. In the countries of Latin America, most of 

147. Carlos Fuentes, quoted in Hirschman, supra note 126, at 31. 
148. This position recalls Franklin D. Roosevelt, who once described the New Deal 

as "a revolution of the Right" to save capitalism. The New Dealers, many of them 
lawyers, knew the value of tying their social reforms to precedent. See Freund, Social 
Justice and the Law, in SOCIAL JusnCE 93, 116-17 (Brandt ed. 1962): "The accommoda­
tion between stability and change is representative of the ultimate task of the law-the 
resolution of the ambiguities and antinomies of human aspirations •••• " 
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which have seen major upheavals in every generation since their 
independence, the need for stability is particularly acute. Stability 
implies respect for law, either voluntary or coerced or-surely most 
typically-a mixture of both. Any open disavowal by the government 
of one of the institutions of the established order carries with it the 
risk of a lessening of public respect for the order generally. Open 
confiscation of rural land does not compel other repudiations of 
established rights, but it does make those repudiations politically 
.more difficult to resist. To the extent that confiscation is successfully 
disguised, the leaders of a reforming government may reduce the 
popular pressure for immediate, disruptive extension of the social 
revolution to every comer of the nation and may, at the same time, 
avoid the invitation to lawlessness that is implicit in a frankly con­
fiscatory reform.149 

Finally, even if all efforts to conceal the confiscatory nature of 
a land reform fail, there is some utility in continuing to assert the 
principle of compensation. There is no intention on the part of any 
reforming government in Latin America to abandon the rule of just 
compensation as a principle of posHeform general application. The 
period of a land reform is a period of social emergency; that emer­
gency will not last forever. If it is necessary during the emergency 
to subordinate one or another constitutionally protected interest, 
it is probably better to do so covertly, all the while professing the 
continued vitality of the constitutional protections. When the emer­
gency passes, it will perhaps be easier to give real protection to those 
interests than it might be if they had been frankly disavowed during 
the time of crisis. Our own constitutional history can provide models 
that will serve very well.150 

Latin-American opinion makers, educated in Western traditions 
of legality, find confiscation distasteful and difficult to admit even to 
themselves. Thus, the needs of the collective conscience of the leader­
ship group combine with the indispensable demands of orderly 
development to require formal repudiation of confiscation. While 
it seems to be true that "either we pay for the land or we make a 
land reform,"151 the need to rationalize the reform with traditional 
standards of legitimacy makes deception inevitable. 

149. Even in the Soviet Union, the expropriation of property is now compensated 
at "market" value (in the case of immovables, a fixed price controlled by the govern­
ment). 2 GsovsKI, SovIET CIVIL LAw 79-81 (1949). 

150. Compare Ex parte Quirin, 317 U.S. 1 (1942), and Korematsu v. United States, 
323 U.S. 214 (1944), with Duncan v. Kahanamoku, 327 U.S. 304 (1946); cf. Warren, The 
Bill of Rights and the Military, 37 N.Y.U.L. R.Ev. 181, 191-93 (1962). 

151. CHONCHOL, LA REFORMA AGRARIA EN AMERICA LATINA 26 (Univ. of Chile, 
mimeo, 1962). 


