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"ALIENS ARE COMING! DRAIN THE POOL"t 

John D. Ayer* 

DOING WHAT COMES NATURALLY: CHANGE, RHETORIC AND THE 
PRACTICE OF THEORY IN LITERARY AND LEGAL STUDIES. By Stan
ley Fish. Durham: Duke University Press. 1989. Pp. x, 613. $37.50. 

LAW AND LITERATURE: A MISUNDERSTOOD RELATION. By Rich
ard A. Posner. Cambridge: Harvard University Press. 1988. Pp. xi, 
371. Cloth, $25; paper, $12.95. 

I 

Who said that an expert is a guy with a briefcase, twenty miles 
from home? It's a pretty tired wheeze, 1 but every tired wheeze is 
founded on some small truth, and in an age where everyone is twenty 
miles from home, it makes a lot of sense. You can't say to the Wizard 
of Oz: "Act right or I'll tell your mother." You don't know his 
mother, and if you did know her, you'd probably find that she had set 
herself up as a professor of nail polishing science at the New Univer
sity of Cosmetology in a concrete block building on Van Nuys 
Boulevard. 2 The temptation to that sort of pretension is just too pow
erful. It gets you from two directions: pull and push. The pull is that 
people (at least if they don't know your mother) tend to take you at 
your own valuation, and a very small expenditure' in effrontery can get 
you a very large return in creature, and sometimes even spiritual, com
fort. In academe - at any rate, in the humanities and social sciences 
- the push is sheer panic. More and more people huddling around a 
smaller and smaller stewpot, everybody grasping at the rope ladders as 
the helicopters lift off from the embassy roof, all fearful that they'll be 
left behind among the barbarians. For the professoriate, the most ob
vious consequence of these convergent forces is that everybody 
chooses to act as if the bluebird of happiness nests in the yard next 

t © 1990 by John D. Ayer 
• Professor of Law, University of California at Davis. B.A. 1963, J.D. 1968, University of 

Louisville; LL.M. 1969, Yale Law School. - Ed. Some of the insights and some of the one
liners in this essay I owe to Joel Dobris. I benefited also from conversations with Tom Grey and 
Bob Weisberg. 

1. One problem is the briefcase - is the briefcase still the mark of an expert? Is the Filofax? 
Laptop? Cellular telephone? 

2. I don't think there is a New University of Cosmetology in a concrete block building on 
Van Nuys Boulevard, but these days, I wouldn't bet on it. If there is one, please have your 
lawyer send the letter of groveling apology to my home address and I will sign and dispatch it by 
return mail. 
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door. Under the circumstances, it's a caution when you find scholars 
still doing what they were brought up to do: philosophers doing phi
losophy, literary critics doing literature, or lawyers doing law. 

This reflection on the bureaucratics of academic life will help to 
situate, and make sense of, that field wretchedly misnamed "law and 
literature." Despite the increasing currency of the term, no single field 
of inquiry deserves that name.3 Presently, several disparate topics 
sometimes pass, singly or severally, under that name. These include: 

1. The study of works of literature (typically novels) for the light 
they may throw on ethical questions. A well-known recent example is 
Richard Weisberg's The Failure of the Word. 4 

2. The study of the method whereby the reader interprets the text 
- including the study of whether any such interpretation is possible at 
all. This is the central topic of Stanley Fish's Doing What Comes Nat
urally, one of the subjects of this review.5 

3. The study of argumentation, anciently known as "rhetoric."6 

The vast range of examples here almost defies enumeration: from 
straightforward "instrumental" manuals on exposition, like Richard 
Wydick's Plain English for Lawyers, 7 through far more ambitious 
studies on the place of rhetoric in human affairs. 8 

4. The study of human self-definition. This fourth line of inquiry 
has aspirations which are far more ambitious, if not any more obscure, 
than the others, and thus is far more likely to escape notice. This 
approach argues that we are (in large measure) what we imagine our
selves to be, and law and literature are alike methods of defining who 
we are and how we live in the world. This theme lurks in the litera
ture of the left, but its reach is far more extensive and its politics far 
more equivocal. The most obvious proponent of this view in the litera
ture of the law would be James Boyd White.9 

These four lines of inquiry often overlap and, at the right level of 
abstraction, may be amenable to unification. Thus, both interpretation 
and rhetoric may be understood as "ethical" activities, and the making 
of ethical decisions may comprehend the act of self-definition. But for 
the most part, they are discussed separately (even if between the same 

3. For an argument that there is such a field, see Ge=ette, Law and Literature: An Unnec
essarily Suspect Class in the Liberal Arts Component of the Law School Curriculum, 23 VAL. U. 
L. REv. 267 (1989). 

4. R. WEISBERG, THE FAILURE OF THE WORD: THE PROTAGONIST AS LAWYER IN MOD-
ERN FICTION (1984). 

5. See infra Part II. 

6. After Aristotle, of course. 

7. R. WYDICK, PLAIN ENGLISH FOR LAWYERS (2d ed. 1985). 

8. See, e.g., THE RHETORIC OF THE HUMAN SCIENCES (J. Nelson, A. Megill & D. Mcclos
key eds. 1987). 

9. See, e.g., J.B. WHITE, THE LEGAL IMAGINATION (1973). 
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book covers), and certainly no modern consensus exists on how, if at 
all, they might be brought into coordination. 

What these inquiries do have in common, and what brings them 
together under the heading of "law and literature," is not so much 
intellectual as structural or institutional: they represent the conver
gence between people who draw their paychecks through the law 
school and those who are employed down the hall (or around the 
block) in the Department of English. In academic life, bureaucracy is 
destiny. The people you go to lunch with, the people with whom you 
wrangle over appointments, promotions, and even secretarial help, are 
the people who shape the universe of thought in which you reside -
what Stanley Fish would call your "interpretive community." 
Clearly, the boundaries of that community are shifting today. Fish 
and Richard Posner, whose new books I discuss in this review, repre
sent two remarkable modern instances of how, and with what conse
quence, this process may occur. 

II 

"I don't know who it was that discovered water, but I know it 
wasn't a fish." Which I take to mean: you will not be conscious of 
those things of which you are unconscious. Or, more sedately: it is 
virtually impossible to understand, when you are resting on a presup
position, what that presupposition might be. For present purposes, 
this old wheeze is true in only the most limited sense. If to be a "dis
coverer," you must be the first to know something, then Stanley Fish 
certainly did not discover the presupposition; others have discovered it 
before him, right back to the beginning of history. But if you accept 
the idea in a broader sense, then it is not unfair to regard Fish as the 
Columbus of this New World- the man who introduced a generation 
of law-academics to just how tightly bound we all are by our assump
tions, and how difficult it is even to identify, let alone to articulate and 
understand them. 

Fish is also one of the more conspicuous examples of the new 
world of academic claim-jumping outlined above. In his youth he la
bored away in the back forty,.. of the literary plantation, chopping criti
cal cornstalks and grubbing academic tubers out of the pastures of the 
seventeenth century: Milton, most notably, but also George Herbert 
and other lesser morsels. 10 

Along the way, Fish hit upon two principles that formed the basis 
for a far less constrained academic career. The first insight is that if 
you write like you talk - talk to your friends, that would be, on the 
basketball court or in the chili parlor - then getting published is not 

10. See, e.g., S. FISH, SURPRISED BY SIN: THE READER IN "PARADISE LOST'' (1967); S. 
FISH, THE LIVING TEMPLE: GEORGE HERBERT AND CATECHIZING (1978). 
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only no harder, but actually a good deal easier. You get in print more 
often, you have a broader audience, and one suspects you have a much 
easier time getting the stuff off your desk - seeing as how you can 
ship out most of what you produce pretty much as it comes from the 
dictaphone. 11 

The second insight was far more momentous, and, for Fish, must 
have been far more surprising. Much of his early (or at least his "mid
dle") work qualified as, if you use that kind of language, metatheory 
- theory about theory, the study of how it is that stories, etc., get 
created and translated. Fish was hardly alone in this endeavour, of 
course; in the literary world, the swamps and bogs of metatheory are 
at least as crowded (one wants to say "suffocating") as the windswept 
escarpments of the Milton stake. What Fish discovered (how, I do not 
know12) was the whole universe next door, where academics were bet
ter paid, where publication outlets were far more plentiful, where 
scholarly standards were far more elastic, 13 and where people didn't 
have the slightest clue about how to play the metatheory game. And 
the wonder of it is that they cared what he was up to, that they 
thought he was cute, and fun. For generations, law professors had 
given themselves sour stomachs over the problem of explication du 
texts, although they certainly didn't have that name for it. Quite the 
contrary, nothing in legal circles had gone much further than the no
tion that judicial opinion sometimes might be dictated by "hunch."14 

Fish must have felt like Professor Harold Hill when he discovered the 
pool table. Now at last, he could walk through a field full of texts 
barefoot and never get so much as a callous. 

Fish practices his craft largely, although not entirely, along the 
lines set forth in the second category above: the study of strategies for 
the interpretation of texts. He is the founder, or at least the proprie
tor, of the idea of the "interpretive community" - the notion that all 
meaning is context-bound, energized and limited by the society from 
which it emerges. Fish outlined the doctrine in an important book 
published in 1980,15 to which Doing What Comes Naturally can be 
regarded as a sequel. The point of the "interpretive community" is to 

11. The dictaphone is even more dated than the briefcase, I know. But remember, this all 
started 20 years or so ago. 

12. But see infra text accompanying note 60. 
13. Certainly it must seem so. If you have never tried it, imagine what it is like to encounter 

the mixture of incredulity and greed that you inspire when you, as a law professor, tell a profes
sor of English (say) that we let students make publication decisions. Surely, it is an exquisite 
form of humiliation to have some infant who can't earn a C in criminal law tell you that you 
really don't grasp the contours of mens rea. But for anyone who has suffered under the vengeful
ness and pomposity of a peer review system, the regime of the law review must look like a sinful 
indulgence. 

14. See, e.g., Hutcheson, The Judgment Intuitive: The Function of "Hunch" in the Judicial 
Decision, 14 CoRNELL L.Q. 274 (1929). 

15. S. FISH, Is THERE A TEXT IN THIS CLASS? (1980). 
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provide an escape from "formalism," or "foundationalism," or any 
similar doctrine of fixed meaning, without plunging into the abyss of 
nihilism. Whether it succeeds or not is, of course, the issue to which 
we will return later. 

This is Fish's doctrine, and he presents it with gusto, as I shall try 
to demonstrate later. Oddly, this is about all of it. I say "oddly," 
because Fish's critique, if correct, is really only a beginning. Fish 
writes as if he is writing about readers and texts. But if Fish is any
where near right about his "strong-form" interpretive communities, 
then interpretation is not merely a matter of rhetoric; it is something 
far more. Truly, what Fish is describing are the ways we not only find 
but also make our world. Humans thus function as "self-interpreting 
animals,"16 and what Fish is studying are "ways of worldmaking."17 
If you like Fish's argument, this is exactly what you would hope for; if 
you dislike it, it is what you would fear or suspect. But, in either 
event, you will have to go elsewhere for the larger implications. With 
Fish, you are limited to a presentation, however forceful or elegant, of 
the narrower case. 

Doing What Comes Naturally bears the subtitle "Change, Rheto
ric, and the Practice of Theory in Literary and Legal Studies." That 
covers three concepts and two fields: six permutations by my count, 
enough to suggest a suspicious catholicity in the criterion of inclusion. 
And I surmise that only a person with a rarified taste (other than a 
commissioned reviewer) would care both about how Dennis Martinez' 
philosophy of baseball informs Mark Kelman's elucidation of Roberto 
Unger (ch. 17) and about what Waddington said in 1972 about what 
Lewis said in 1942 about what Milton said in 1667 about the Devil. 18 
The book's inclusiveness is partly a matter of style, I suspect; Fish 
probably likes being thought of as the kind of with-it guy who can tell 
you stories about Dennis Martinez19 and Randy Newman20 just as 
well as he can about John Milton. 21 You can almost picture a little 
stone church up in the Berkeley hills somewhere (the First Church of 
Stanley?) with one of those black notice boards out front saying "Sun
day! 'Strikes, Balls, and Immortality,' the Rev. S. Fish, prop., the 
Hippy Preacher who Talks to the Young." 

Perhaps inevitably, given the conventions of current academic 

16. The phrase is Charles Taylor's. See C. TAYLOR, Self-Interpreting Animals, in I PHILO· 
SOPHICAL PAPERS: HUMAN AGENCY AND LANGUAGE 45 (1985). 

17. The phrase is Nelson Goodman's. See N. GOODMAN, WAYS OF WoRLDMAKING (1978). 
18. Ch. 12. The captious reader might suggest that it takes a rarified taste to care about 

either of them, but let that be. 

19. The ballplayer. See ch. 17. 
20. The singer-songwriter. See ch. 9. 
21. The essayist and poet. See chs. 12, 18, 20. Fish does seem to understand that it is more 

likely a Milton fan will be reading Fish on Martinez than a Martinez fan will be reading Fish on 
Milton, and provides identifying data accordingly. 
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cross-disciplinary scholar is that he can make the creative break
through - demonstrating, say, that linguistics really does have some
thing to say about archaeology, or geology about animal evolution, or 
whatever. 

The last possible fate, more elusive and intractable than the rest, is 
the situation where you just can't tell what the guy is worth. You 
can't put your finger on the right - well, the right "interpretive com
munity" - to evaluate it against. Even if you have to accept that he 
isn't a fraud, you may be able to avoid declaring him a genius because 
there is no one around who can convincingly certify him as a genius. 
As a scholar of law and economics, Posner seems to me to fall into this 
last category. You simply cannot convincingly dismiss him as a fraud 
- although heaven knows, the faculty clubs are full of sulky profes
sors who would cheerfully push their grandmothers in front of a train 
for the privilege of doing so. 

There is no doubt at all that he sets the agenda and dominates the 
debate. But dominating the debate is not quite the same as carrying 
the day. Whenever the Posner juggernaut steams through, aside from 
the true dissenters, a much larger contingent of careful and critical 
commentators always is on hand to say, "Well now, it's just not that 
simple .... " 55 

Part of the problem is the sheer volume. Anyone who writes faster 
than most people read is bound to leave readers more out of breath 
than out of words. But it is more than that. For while it is not often 
remarked upon, Posner in fact fits rather well into a tradition of An
glo-American intellectuals whom we have all come to know and not 
entirely to trust. I am thinking of Herbert Spencer, for one. 56 And 
more particularly, Jeremy Bentham. 57 

Bentham, Spencer, and Posner are alike in a number of respects, 
they are cheerful and fluent, they swim the stream of their times, they 
make a difference. But with both Bentham and Spencer, at least, it is 
clear in retrospect that they did not �g�e�~� it quite right. A student of 

There is every reason to believe that the problem is transcultural. The spiritual progenitor here is 
not the Wizard of Oz, but rather more the king or the duke from Huckleberry Finn. 

55. See, e.g., Brennan, Mistaken Elasticities and Misleading Rules, 95 HARV. L. REv. 1849 
(1982); Hovenkamp, The Economics of Legal History, 67 MINN. L. REv. 645 (1983); Kaplow, 
The Accuracy of Traditional Market Power Analysis and a Direct Adjustment Alternative, 95 
HARV. L. REv. 1817 (1982); Schmalensee, Another Look at Market Power, 95 HARV. L. REv. 
1789 (1982). 

56. Suggestive of Spencer's place in social thought is the relative paucity of recent commen
tary, contrasted with the rich store of older material. A modem introduction is J. KENNEDY, 
HERBERT SPENCER (1978). For Posner's own appreciative remarks on Spencer, see pp. 284-85. 

57. The recent literature on Bentham is far richer. Noteworthy works of direct relevance to 
the law include w. Tw!NING, THEORIES OF EVIDENCE: BENTHAM AND WIGMORE (1985) and 
D. LYONS, IN THE INTERESf OF THE GOVERNED (1973). Posner has gone to some length to 
distance himself from Bentham. See, in particular, R. POSNER, THE EcONOMICS OF JUSTICE 31-
47 (1981). 
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mine once said that he didn't think Bentham liked being a human be
ing. I think Bentham may have liked it well enough, but I'm not sure 
he knew exactly what it was all about. 58 He played the role of a 
human being like George Bush plays the role of a good ol' boy: as if 
he learned all the moves just last week in a total-immersion cram 
course for foreign visitors. Much the same analysis would seem to 
apply to Spencer. And Posner has something of the same tone: cheer
ful, but not quite good-humored; self-assured, even if not serene. 
Probably not as clubbable as, say, Stanley Fish. 

So it is no surprise that, when the word got out that Posner was 
doing a book on literature, there were sighs of exasperation (oh, not 
again!) from the faculty lounge, among the grumbles of envy (how 
does he do it?). And a lot of breathy voices whispering: This time will 
he get it badly wrong? This time will he fall flat on his face? 

The quick answer is: not really. Posner's Law and Literature: A 
Misunderstood Relationship, has some real merits and some interesting 
insights, although certainly not up to the absurd overpraise on the 
jacket. 59 But, taking all things together, it's a bit of a mishmash -
more the first draft of a book than the final product. For the fact is 
that Posner, the great simplificateur, has not even the pretense of a 
thesis. No, that is too strong. He has the pretense of a thesis - that 
the relationship between law and literature is overrated and can be 
overdone. But that's pretty thin soup for Posner, and he wasn't able 
to do that much until the conclusion, after he had all his evidence 
available to survey (pp. 353-64). Before the very end lies an un
characteristically ill-digested gruel. I will try to explain that point in 
some detail below. But in order to understand it, I think we need to 
begin by considering just how the book came to be. 

Stanley Fish's entry into legal theory seems to have come through 
his encounter with Dworkin. 60 Posner's story is similarly specific, but 
seemingly more instructive. It starts with Robin West, who wrote a 
paper on "authority, autonomy, and choice" in modern life. Quite 
aside from the merits of the paper (which are many), West faced a 

58. Is it a cheap shot to recall Bentham's enthusiasm for the "auto-icon" - the process of 
preserving one's own (or perhaps one's ancestor's) physical remains and having them propped up 
around the place as statuary? Bentham directed that his own remains be preserved and displayed 
in this way. Apparently the preservation process did not work as well as intended, but at Univer· 
sity College, London, his bones (filled out with straw) sit in his original clothes in a glass box. 
The head, alas, is a wax replica, but my ex-wife, who normally can be trusted with this sort of 
thing, advises that the genuine article did survive, if somewhat the worse for wear, and that if you 
say to the guard, "May I see the head?" you will be accommodated. See generally J. DINWIDDY, 
BENTHAM (1988). 

59. Though what could be? "Lucid, witty, brilliant"; "I am filled with admiration"; "should 
be on everyone's bookshelf"; "the most searching and inclusive treatment of the subject I've ever 
read." It makes you wonder whether the English professors of America (a) suffer from an epi· 
demic of softening of the head, or (b) expect to have business pending shortly in the Seventh 
Circuit Court of Appeals. 

60. See supra notes 42-47 and accompanying text. 
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number of hurdles in seeking publication. She was an unknown begin
ner at a thoroughly forgettable law school, and she had cast her paper 
almost on the model of an undergraduate essay exam: as a compari
son between the works of two writers. The two she chose were Franz 
Kafka and Richard Posner.61 

Faced with these stiff odds, West got lucky. Twice. First, she got 
the paper accepted by the Harvard Law Review - no mean trick at all, 
when you reflect that, in the age of the photocopy machine, it is far 
harder to get into the Harvard Law Review than it is to get into the 
school proper. 

Second, she got what every young scholar dreams of - an "at
tack" (or at least a response) by the Great Man Himself. Harvard 
published Posner's "The Ethical Significance of Free Choice," subti
tled (sweetness multiplied!) "A Reply to Professor West."62 West, of 
course, has gone on to establish herself as one of the important young 
feminist legal scholars. 63 Posner's role in West's career probably can 
be understood as a generous gesture. 64 But what interests me is not 
the place of Posner in the career of West, but the place of West in the 
career of Posner. 

For the fact is, the Golden Age of Posnerian law-and-economics 
has just about run its course. Oh, certainly, there will continue to be 
economics in legal work. One is tempted to say "just as there always 
has been," but that implies that law and economics changed nothing. 
Of course it changed a great deal, and the world is, at leasf in some 
respects, a better place for it. And there will always be someone 
around to argue that, say, rich prisoners suffer more than poor prison
ers because they have higher opportunity cost. 65 And if some econo
mist wants to sell the argument, some law professor will buy it (the 
market at work!). But the recent literature on economics in law exhib
its at least three tendencies that augur ill for the Posnerian strain. One 
is the emergence of studies which, while ambitious and highly sophisti
cated in their economics, make a more modest claim for the place of 

61. The paper is West, Authority, Autonomy, and Choice: The Role of Consent in the Moral 
and Political Visions of Franz Kafka and Richard Posner, 99 HARV. L. REv. 384 (1985). 

62. 99 HARV. L. REv. 1431 (1986). West's response is West, Submission, Choice, and Ethics: 
A Rejoinder to Judge Posner, 99 HARV. L. REv. 1449 (1986). 

63. See, e.g., West, Law, Rights, and Other Totemic Illusions: Legal Liberalism and Freud's 
Theory of the Rule of Law, 134 U. PA. L. REv. 817 (1986); West, The Authoritarian Impulse in 
Constitutional Law, 42 U. MIAMI L. REv. 531 (1988); West, Jurisprudence and Gender, 55 U. 
CHI. L. REV. 1 (1988). 

64. The academic grapevine reports that when West was under consideration for a post at 
Chicago last year, one of her great advocates was Posner - evidently he likes young people with 
spunk. I don't mean to belittle West's work which, as I suggest, has many merits. But one of the 
ingredients of success is good luck, and she has had some of it. 

65. Lott, Should the Wealthy be Able to ''Buy Justice"?, 95 J. PoL. EcoN. 1307 (1987). This 
example came to my attention through Donohue, Law and Economics: The Road Not Taken, 22 
LAW & Socv. REv. 903 (1988). 
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"economic" solutions in life. The recent work of George Priest is a 
conspicuous example. 66 The second is the development of "corporate 
finance" - a "dialect" of law and economics, perhaps, but a dialect 
with more modest pretensions, more credibly achieved. 67 Finally, a 
growing number of articles contribute not merely technical, but broad
based criticisms of law and economics from sophisticated insiders. 68 

Even more remarkable, there is a growing body of what you might 
call "post-economic" material in the law reviews - material that may 
build on, but departs from and goes beyond, economics as convention
ally defined. I will be discussing this material after examining Posner's 
book in more detail, when I can put it in some kind of context. For 
the moment, what all of this amounts to is a demonstration that Pos
nerian law and economics stands accused of the worst of all academic 
or intellectual vices - it has become a bore. 69 

I suspect, in other words, that more than the spirit of abstract in
quiry prompted Posner's response to West; if you like, you might call 
it self-interest. 70 That is, I suspect Posner was smart enough to under
stand that there wasn't much ore in the old vein and that he didn't 
want to be left alone. By responding to West, he established two 
things at once. First, he made it clear that he was a hip guy, that no 
moss grew on him, so that when someone announced (rightly or 
wrongly) the death of law and economics, he could say he knew it all 
along. And second, he makes his way into the right Rolodexes, so he 
gets cited in the right articles, invited to the right conferences, the 
whole works. 

Almost certainly, I'm overstating the case here. Posner is, after 
all, the very quintessence of a legal academic, and now he has a life
time job with the police to collect his salary. Surely he cannot be ac
cused of such narrow utility-maximization? Well, maybe and maybe 
not. Now to the book. 

66. See, e.g. Priest, The Current Insurance Crisis and Modern Tort Law, 96 YALE L.J. 1521 
(1987). It is true that Priest's Yale colleague, Guido Calabresi, has long practiced a brand of 
economic analysis more subtle and thus less conspicuous than some of the Posnerian excess. But 
as the fellow says: That was then; this is now. In the early days, Calabresi, however modest in 
his pretensions, seemed astonished at the breadth of his own vision, and unclear as to where it 
might take him. See Calabresi, Property Rules, Liability Rules, and Inalienability: One View of 
the Cathedral, BS HARV. L. REV. 1089 (1972). 

67. See, e.g., Gilson & Kraakman, The Mechanisms of Market Efficiency, 10 VA. L. REV. 549 
(1984); Bebchuk, Toward Undistorted Choice and Equal Treatment in Corporate Takeovers, 98 
HARV. L. REV. 1693 (1985). 

68. See, e.g., Cooter, Liberty, Efficiency, and Law, LAW & CONTEMP. PRODS., Autumn 1987, 
at 141; Rose-Ackerman, Dikes, Dams, and Vicious Hogs: Entitlement and Efficiency in Tort 
Law, 18 J. LEGAL STUD. 25 (1989). 

69. For another, not exactly parallel, account of Posner and the world beyond law and eco
nomics, see Feinman, Practical Legal Studies and Critical Legal Studies, 87 MICH. L. REV. 724 
(1988). 

70. I know I'm trying to bait Posner into denying that he is a rational maximizer. Only in 
my dreams, I suspect. 
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For the connoisseur of Posnerianism, much of the book will be 
familiar. It includes many of the distinctive markings by which we 
can easily identify Posner: superabundant energy, vast (if patchy) eru
dition, the crust of a burglar. The rhetorical strategies are likewise 
familiar. Here, as elsewhere, Posner likes to disarm his critics by pro
liferating his learning almost offhandedly ("Oh, everybody knows 
that!").71 Similarly, he likes to preempt criticism by suggesting that he 
understands all the possible defects in his position (without really 
showing exactly how he escapes them).72 Along the way, he scatters a 
few elementary self-contradictions that betray the casualness of his 
construction. Thus, on page ninety-eight he says that "the key" to 
Shakespeare's greatness is found inter alia in his "brilliant plots" - a 
wholly implausible suggestion that is effectively countered by much of 
Posner's own plot analysis. Similarly, he says that "[a]nyone who to
day took seriously the implied moral values of ... The Iliad ... would 
be a public menace" (p. 300). Yet two pages later, he is saying that 
"the Iliad is the oldest surviving expression of awareness that foreign
ers who are your mortal enemies might nevertheless have feelings as 
you" (p. 302). Exactly; that is why it is a heroically moral, rather than 
immoral, piece of work. 13 

71. Posner seems to take particular delight in parading his skill in foreign languages, offering 
his own renderings of German (pp. 115, 120, 124), French (p. 86), Greek (pp. 212, 278), and 
English (p. 254). The Greek seems particularly gratuitous. The passage is five lines from the 
Iliad, where Chryse appeals for the return of his daughter. Posner says he translated "literally, 
to preserve the word order, which is important .... " P. 277. Apparently he wants to show the 
"tit-for-tat" structure of the passage: you get your wish, I get mine. But in fact, the structure is 
almost inescapable and any of a dozen translations would have made the point. E.V. Rieu ren
ders it: " 'May the gods that live on Olympus grant your wish - on this condition, that you 
show your reverence for the Archer-god Apollo Son of Zeus by accepting this ransom and releas
ing my daughter.' " See HOMER, THE ILIAD 1 (E. Rieu trans. ed. 1950). And Alexander Pope's 
classic translation uses the same structure: 

Ye Kings and Warriors! may your Vows be crown'd, 
And Troy's proud Walls lie level with the Ground. 
May Jove restore you, when your Toils are o'er, 
Safe to the Pleasures of your native Shore. 
But oh! relieve a wretched Parent's Pain, 
And give Chruseis to these Arms again; 

HOMER, THE ILIAD 44 (A. Pope trans. 1965). It is also unclear why Posner, in transliterating 
the Greek (p. 278) adds emphasis to the first "A" and the first "o" in "Apollo" (Gr. "Apol
lona"). The "o" in this case is "omicron," unlike the second "o," which is an "omega" and thus 
correctly lengthened. The first "A" bears a spiritus lenis, but is not otherwise distinguished. 
Posner may have failed to recognize that this is a penultimate spondee, rather than the far more 
common dactyl. 

72. See, for example, his discussion of "intentionalism" in ch. 5, and compare his yes/no 
relation to utilitarianism in R. PosNER, supra note 57, at 48-87. 

73. Posner might have understood the full impact of his own remark had he paid more atten
tion to James Boyd White's essay and absorbed what White was saying, rather than what Posner 
wanted him to say. See J.B. WHITE, WHEN WORDS LosE THEIR MEANING 24-58 (1984); cf. pp. 
52-54. The seminal modem appreciation of the Iliad as a distinctively moral work is Novis, 
L'Iliadeou lepoe'me de la force, CAHIERS DU SUD, Dec. 1940, at 561, Jan. 1941, at 21. Conced
edly, other critics make a case to the contrary, but the point stands in Posner not so much as a 
settled dispute as an unnoticed contradiction. 
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Probably of greater entertainment value, the book is dappled with 
some of those swaths of economic reductionism that so outrage Pos
ner's foes. I remember the story of a fellow who toured the great cities 
of Europe discovering exotic caterpillars. How do you find caterpil
lars in, say, the heart of Paris? "Oh, it's easy - you just look for their 
trails."74 Posner, likewise, can find the economic caterpillar where the 
rest of us can't even see the slime. "Revenge," for example, is a 
caveman version of the felicific calculus (p. 28). Literary value is sur
vival in the competitive marketplace (p. 71). Alcoholics "choose" al
coholism over sobriety in much the same way that you or I choose 
widgets over blivets, chintz over lace (p. 195). And my own favorite: 
discussing The Merchant of Venice, Posner remarks that "no one asks 
why Antonio did not protect himself from default by insuring his car
goes .... "75 Nobody asks why Ahab didn't have a sharper harpoon, 
either, but it certainly would not have done much for the plot. 

There is a good reason for this particular kind of absurdity. Pos
ner, by training if not by temperament, comes from a tradition that 
makes him peculiarly ill-qualified for literary studies. The first princi
ple of Posner's economics is its positivism, here distinguished by its 
fealty to what you might call "the great as-if," known more techni
cally as "the Alchian thesis."76 The Alchian thesis holds, in effect, 
that if my prediction of your behavior turns out to be accurate, then it 
makes no difference whether my assumption of your motivation is the 
same as your interpretation of your motivation. You say you are 
building a cathedral; I say you are maximizing utility. If the hypothe
sis of utility-maximization proves fruitful, then that is all there is to it: 
no self-respecting "science" need go further. 

It takes only the briefest reflection to suggest how momentous this 
"as-if" might be, as a methodological hypothesis. If the great as-if is 
going to hold, then the "interpretative" studies, including virtually all 
of literary studies, are irrelevant. For "interpretation," and not pre
diction, is what literary studies are about. 

Now, the notion of an "interpretative" science is a contentious 
idea, to put it mildly, and the controversy bristles with abstruse exege
sis, technical jargon, the works. And at the end of the day, the Al
chian hypothesis might even be right. But Posner, giving testimony to 

74. If you don't like that one, remember the tailor who went to visit the king. "What was he 
like?" his friends asked. "Oh, about a 42-long." 

75. P. 94 n.34. Posner adds: "as he could have done," giving him the opportunity to festoon 
the manuscript with citations to two histories of insurance law - thus assuring us that actuarial, 
as well as literary, history, falls within the purview of his competence. Is it captious to inquire 
just where Posner might be locating the hypothetical Antonio -le., in "Venice," or in "Shake
speare's idea of Venice" (le., "London")? 

76. After A.A. Alchian. A concise explanation and criticism is in M. BLAUG, THE METH
ODOLOGY OF EcONOMICS 115-19 (1980). 
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his security in the positivist tradition, doesn't seem to notice it is a 
problem. · 

This fact alone is enough to suggest the familiar Posner, full of 
cheery inaifference to second thoughts or criticism. But do not be 
deceived by the surface. Despite all the similarities in tone between 
this Posner and the Posner we have known, something subtle but im
portant stands revealed before us. On close scrutiny, I think this book 
presents a Posner far more placating, more eager to please, more un
certain of his own position. The parade of intellect is a bit too urgent, 
the cocksureness a bit shrill. It's not so much "everybody knows that." 
It's more like "/ can play with the big kids, too." If Fish is stout 
Cortes gazing at the Pacific, then Posner is Liza crossing the ice. 

You can get the picture, for example, in the very first line, where 
Posner speaks of "Law and literature, the subject of this book" (p. 1). 
Now any sophisticated academic - certainly Posner - is aware of 
just how critical the matter of turf is to the academic enterprise. After 
all, Posner built his career on creating his own subdiscipline. And 
much of his work can be understood as just that: not just exploring 
law and economics and claiming it for the queen, but declaring its 
existence and demonstrating and justifying the same. 77 I have sug
gested above that there is not one field called "law and literature," but 
rather several, more or less rudely thrown together. Posner seems to 
recognize this, but he responds in a curious and instructive way. He 
itemizes a great number of things that might pass as law and literature. 
Indeed, his introduction is heavy with lists: five "most important con
nections between law and literature" (pp. 5-9), together with four "po
tential links" that are "superficial or misleading" whatever that may 
mean,78 and finally nine "principal omissions" - i.e., fields that "I 
have not tried to explore .... "79 

But how would a young man of spirit (i.e., Posner circa 1967) have 
responded to this disarray? He would adopt one of two postures, both 
drawn from the model of the Italian city-states. These are:· (a) Louis 
XII seeking conquest by invasion and annexation; or (b) Cesare Borgia 
seeking the same by mobilizing the home folks. 80 Posner adopted 
model (a) when he invaded the precincts of the law with the shock 
troops of economics twenty years ago; a younger and more energetic 
Posner might have undertaken either model today. But Posner does 

77. It is customary, for example, to treat his coursebook as "seminal," with the sense that it 
created the field. 

78. P. 1. It is not clear, for example just who is superficially misled, but one has the sense it 
may have been Posner himself as he set out to assemble materials for this book. 

79. P. 19. But they are fields that he wants to assure us he knows about, and has thought 
about. Clever students do the same sort of thing on the last part of their law school essay exams. 

80. If the analogy of Renaissance buccaneering seems ungracious, consider the discussion of 
the revival of individualism and the rise of Renaissance humanism in 1 J. BURKHARDT, THE 
CIVILIZATION OF THE RENAISSANCE IN ITALY (1958). See in particular pp. 163-74. 
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neither. Indeed, at the bottom of page one, he refers to the "potential 
links between law and literature" as a "rich but confusing array." A 
younger Posner would have said "a rich but seemingly confusing ar
ray," and then gone on to show us how, in fact, it was not confusing at 
all. 

And so the theme of the "misunderstood relationship" turns out, 
on closer scrutiny, to be no theme at all. That subtitle really gives the 
game away: it is sufficiently abstract to cover almost anything, cor
rectly betraying the inference that almost anything is what the author 
intends to cover. The earlier chapters bear the mark of the "Type 1" 
or "ethical" approach to law and literature, criticizing other writers, 
or criticizing other critics criticizing other writers. Later chapters ex
amine, by turns, strategies of interpretation (Type 2) and judicial rhet
oric (Type 3). The final chapter deals with issues of defamation, 
obscenity and copyright - topics which, as Posner seems to concede, 
are not normally discussed under the rubric of "law and literature" at 
all. While he has scattered worthwhile insights in this final chapter, 
they really belong more to the law of property than to anything associ
ated with literature and I will not discuss them further in this review. 

Further inquiry fails to quash the earlier suspicion of disorder. 
Chapter 1, entitled "Revenge as Legal Prototype and Literary Genre," 
sounds like it promises a theme, but in fact, it offers a peculiarly ran
dom grab-bag of material - a collation of Cliffs' Notes-style plot sum
maries, together with a good-natured chiding of Posner's former 
colleague, James Boyd White, for not discussing revenge in an instance 
where Posner seemingly feels he should have. 81 At best, the chapter 
reads like a continuation of the theme Posner pursued more or less 
perfunctorily in the second quarter of The Economics of Justice. 82 

Still, in both that work and his new one, it is not entirely clear what 
Posner is up to. In fact, I think Posner does have the germ of a unify
ing theme for all this material, although I suspect that he, himself, has 
not understood it yet. In footnote forty-eight on page 161 of the pres
ent book, Posner discusses the (possible) role of revenge in establishing 
the divergence between the tradition of positivism and the tradition of 
natural law. Now, that is a topic with some potential. And, Posner 
might be able to use all the material he seems to have collected on 
revenge. But the notes alone are not sufficient to constitute a text, or 
even an essay on the subject. 

Chapter 2, called "The Reflection of Law in Literature," plows 
some familiar ground: a discussion of literary works that take (or pur
port to take) law as a theme. Posner's choices of subject are for the 

81. The culprit text is an essay by White on the Iliad, though why in heaven's name White 
shoUld be taken to task for not writing about Issue B when he did (concededly) write about Issue 
A is nowhere disclosed. See J.B. WHITE, supra note 73, at 24-58. 

82. R. POSNER, supra note 57, at 119-227. 
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most part pretty predictable - Crime and Punishment, The Merchant 
of Venice, that sort of thing. Once again, however, the crux of the 
matter seems to be tucked away in another chapter. Specifically, Pos
ner says: "The occupational hazard oflawyer-critics is to suppose that 
literature on legal themes represents law more literally than other 
literature represents its themes" - one "might as well read Animal 
Farm as a tract on farm management, or Moby Dick as an expose of 
the whaling industry" (p. 180). But this passage represents precisely 
the trap Posner sets for himself: he seems to think that "legal" literary 
works can be judged on the basis of their factual accuracy. On this 
analysis, a work that fails to represent the legal universe with factual 
accuracy is impaired in its relevance to the lawyer's life. Thus, Posner 
dwells at length on The Merchant of Venice and "[t]he lack of realism 
in the play's treatment oflaw ... " (p. 94). In the same vein, he tries to 
show how Kafka's Trial is a dream-like parody of the "real" judicial 
process, not the thing itself. 83 

Suppose for a moment that Posner is correct in his assessment of 
factual accuracy in books of this sort. 84 What are the implications? 
They are surely interesting and complex; but Posner touches on them 
only indirectly and in the most ill-formed way. Without attempting to 
dispose of the issue as a whole, let me offer two possible lines of 
approach. 

First, even assuming that a particular work (the Merchant of Ven
ice, say) is factually inaccurate, it does not follow in the least way that 
the work is inaccurate in spirit or texture or tone. It may be, and it 
may-not. The issue is difficult, and the possibilities are explosive - it 
is certainly easy to play fast and loose with notions like "spiritual" 
accuracy, as any decent lawyer will understand. But it is an issue -
or if it is not, it rests on the opponent (as it were, Posner), to show just 
why it is not. And Posner here has done nothing of the sort. 

Second, Posner seems to assume (although he doesn't spell this 
out) that if a work has no factual relevance to the life of the lawyer, 
then it can have no more relevance to the life of a lawyer than it may 
to any other person. 85 But this also is undemonstrated. It may be that 
the "ethical core" of each and every great novel is universal. Or it 

83. See, e.g., pp. 119-27. He seems similarly concerned to stress the differences between 
Anglo-American and continental legal procedure, to the disadvantage of the latter. Thus, 
Catnus' L'Etranger provides "a reason, howeve(jpadvertent on Catnus' part, for preferring the 
Anglo-American system" (p. 88). In passages like this, one is tempted to infer that the measure 
of literary merit is the degree to which a work gives grounds for self-congratulation about the 
superiority of the Anglo-American legal system. 

84. In fact, I think that Posner has rather the better of things on matters of fact. 
85. Also (and more tentatively), I would venture that Posner has no very clear notion of why 

literature might be important to anybody. He is generous with words like "marvelous" in label
ing the works that he is skewering (see, e.g., p. 122). But one has the sense that he thinks of 
literature as little more than an entertainment, with no conviction that it might play a part, say, 
in a person's moral education. 
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may be that the ethical challenges presented in certain works of art are 
specially or even peculiarly relevant to the life of the law - whether or 
not they present the law as their "nominal" subject. On this model, 
Billy Budd may be an "important" lawyer novel independent of what 
it may say about the law, or Middlemarch may be an important lawyer 
novel even though it is not "about" law and lawyers at all. 86 They 
may be - but you won't get any discussion on the point, pro or con, 
from Posner, who doesn't seem to have thought of the idea. 87 

Chapter 3 is a deception, but a kind of deception familiar in aca
demic work, for which Posner is no more culpable than anyone else. 
The chapter is called "The Literary Indictment of Legal Injustice." In 
fact, it is no more than an extended book review: the true subject is 
Posner's criticism of Richard Weisberg's criticism of the literary indict
ment of legal injustice - similar to, but hardly the same as, the topic 
promised. Adding my own two cents' worth to these arcanae would 
be unfairly burdensome on the reader here; suffice it to say that I took 
my own shot at Weisberg in a review apparently published about the 
same time as Posner's, and that I think Posner and I parallel each 
other at a number of points. 88 

Chapters 1 through 3 seem to belong more or less to the ethical or 
Type 1 branch of legal studies. The rest of the book largely reposes 
elsewhere. Chapter 6, on "The Judicial Opinions as Literature," 
seems to me to belong to Type 3, or rhetorical studies. This chapter 
seems more superficial than much of the rest of the book, not inviting 
extended comment. Anyone seriously interested in the rhetoric of law 
and economics would do better to start with Donald McCloskey's fine 
article published in this journal two years ago (certainly too late for 
consideration by Posner in his book). 89 

86. Yes, of course, Middlemarch is "about" the law to the extent it is, for example, about a 
society in which divorce is nearly impossible. But by this measure, everything is "about" the law, 
and neither Posner nor I would accept so expansive a definition. 

87. Posner does seem to recognize the possibility in a more or less incidental way at the end 
of the book, but this is so far from his main discussion that it bears all the earmarks of an 
afterthought. Something to improve on in the next draft, if he ever gets to it. 

88. The original of this chapter is Posner, From Billy Budd to Buchenwald, 96 YALE L.J. 
1173 (1987). Ayer, The Very Idea of ''Law and Literature," 85 MICH. L. REV. 895 (1987). 
Risking tedium, I must add that I think Posner's interpretation of Nietzsche in this chapter is 
superficial in the extreme. While he correctly accepts Nietzsche as the author of the notion of 
ressentiment, he seems unclear on whether Nietzsche is the critic of the "resentful" man or is 
himself the man he criticizes. Nietzsche himself had no doubts on the point: he thought the 
"resentful" man was a great betrayal of human possibility. Nietzsche may have been wrong, but 
the point, like many others raised in Posner's book, remains unexplored because it goes unno
ticed. I also think he is far too simplistic in his analysis of Camus' L 'Etranger. For one thing, it 
may be true that Mersault was a culpable wrongdoer (Posner and I agree here). But the fact 
remains that Mersault may have been executed for the wrong reason (Posner seems not to con
sider the point). Moreover, while Camus may or may not be culpable for the views imputed to 
him on the basis of L 'Etranger, it seems to me that at least he had adopted a more sociable point 
of view by the time he wrote La Chute and L 'Homme Revo/ti. 

89. See McCloskey, The Rhetoric of Law and Economics, 86 MICH. L. REV. 752 (1988). 
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In Chapter 5 on interpretation, Posner at once seems to embrace 
and to deny a theory of original intent90 the idea that we must, or can, 
be "bound" by the "intent of the drafter" in construing a legal direc
tive. In this discussion, Posner focuses on two issues while largely 
ignoring (as.if unnoticed) a third. The two that he discusses are: (1) 
whether "original intent" is doable - i.e., whether we can determine 
intent in any useful way; and (2) whether the task of determining in
tent is the same for literature as it is for law. 

The undiscussed third issue is whether any theory of original intent 
- naive or otherwise - makes sense. I don't want to be misunder
stood here: I suspect that some version of originalism probably does 
make sense. But just what version that might be, or on what basis it 
might be justified, is far from clear. Posner, unfortunately, seems to 
regard the case for originalism as self-evident and therefore not in need 
of justification.91 

Posner's failure to explain or justify his version of intentionalism 
cripples his discussion of the two other points. Thus, as to the first -
the feasibility of intentionalism - Posner's answer seems to be: yes, 
there are feasibility problems with intentionalism, but you can do it 
"well enough" (my words). Posner's position seems to me at least ar
guable, but the critical issue is - well enough in terms of what? Par
ticularly if you concede the feasibility problems (as Posner does), then 
the best you can do is a kind of cost-benefit analysis, showing what 
you gain by the compromises you must perforce make. And you can
not do that without knowing the benefits of the intentionalism you are 
trying to protect. 

As to the second - the relation of "literary" interpretation to 
"legal" - Posner's presentation seems to me to betray a fundamental 
misunderstanding. His thesis is that the "literary" interpreter is free 
in a sense that a "legal" interpreter is not-i.e., that the "legal" inter
preter has a social obligation that the "literary" interpreter does not 
share. In a very restrictive sense, Posner is undoubtedly onto some-

90. Once again, this seems to be a familiar Posner rhetorical technique: to make it clear that 
he understands all the sophisticated criticisms of a position, and to say that of course he wouldn't 
believe anything that naive - without ever showing exactly how, and in what way, his own 
position differs from the "naive" position just criticized. This is his tactic with originalism; he 
adopted somewhat the same strategy several years ago in showing why he was not a utilitarian. 
See R. POSNER, supra note 57, at 58-87. 

91. Unless you count a single paragraph on p. 246, which I quote in full: 
I cannot hope in this chapter, or in this book, to persuade doubters that the intentionalist or 
communicative view of statutory and constitutional interpretation is the correct one. That 
would require a book of its own. But I hope I have persuaded the reader that criticisms of 
an intentionalist approach to literature - criticisms I find convincing - do not undermine 
legal intentionalism. 

That paragraph occurs something over halfway through the chapter, which probably is sufficient 
to demonstrate just how improvisational this presentation must be. In any event, it is not the 
least way plausible that a case for interpretation "would require a book of its own." Or at any 
rate, not for so capable a simplificateur as Posner. 
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thing here. That is, a "legal" interpreter can support his interpreta
tions with violence far more easily than his literary counterpart: she 
can call out the bailiffs. But this shows only that she has an obligation 
to interpret rightly. It does not show what right interpretation might 
consist of. Posner, of course, assumes originalism. But he seems to 
assume that a failure to interpret according to original intent is a fail
ure to interpret rightly. This is true only if originalism is itself right, 
which, to repeat, he has not shown, or even attempted to show. 

Posner is also incorrect in assuming that the literary interpreter is 
as free as he seems to suppose. True, the cost of an error in interpreta
tion may be lower when it is the error of some ink-stained scribbler in 
a law review than when it is the error of, say, a Seventh Circuit judge. 
But the ink-stained scribbler has just as great an obligation to truth as 
any judge, no matter how powerful. Posner seems to have confused 
the consequence with the rightness or wrongness of the thing itself - a 

,. vulgar kind of instrumentalism of which he likes to think himself 
free. 92 

This leaves me with Chapter 4, which lies at the (physical) center 
of the book, and seems to me central also to understanding whether it 
is possible that Posner will ever achieve a coherent notion of literature 
and the law. The chapter is called "Two Legal Perspectives on 
Kafka." This is, in a sense, a very odd title, and serves to show just 
how unformed Posner's thought must be. What we have here is Pos
ner's side of the Posner-West debate, discussed above.93 Presumably 
the "two" views are Posner's and West's, although here again (as with 
the Fish essays discussed earlier), we are up against the irritating prob
lem that the adversary does not speak for herself: better to think of it 
as "Posner's view," and "Posner's view of West's view," and remem
ber that within these covers, she does not get a chance to make her 
own case. 

In any event, Posner writes as if the Posner-West debate was about 
Kafka. It is not. In fact, the full title of West's seminal essay is "Au
thority, Autonomy, and Choice: The Role of Consent in the Moral 
and Political Visions of Franz Kafka and Richard Posner. "94 Thus, at 
the very least, it is ·about Posner just as much as it is about Kafka. In 
any event, as the title makes clear, it isn't really about either of them: 
it is about "Authority, Autonomy, and Choice," or "[t]he Role of 
Consent," with Kafka and Posner alike serving as no more than 
examples. 95 

92. I leave aside the question whether the ink-stained scribbler may have more long-run 
influence than the circuit judge. Of course this may be true, but it is also true that I may win $40 
million in the lottery. True, and not worth losing any sleep over. 

93. See supra notes 61-64 and accompanying text. 
94. See West, supra note 61. 
95. Posner got it better in his Harvard response, entitled The Ethical Significance of Free 

Choice: A Reply to Professor West, 99 HARV. L. REv. 1431 (1986). 
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As a rhetorical ploy on West's part, it was grand, which the 
Harvard Law Review editors happily understood: everybody96 knows 
about Kafka, and knows what poor, miserable wretches his characters 
are. Show that Posner's moral vision is Kafkaesque, and you have 
done a great deal to undermine it. It is therefore a matter of great 
interest that Posner chooses to respond with an essay about Kafka, 
rather than going straight to the larger issue. 

A fair-minded reader might object that Posner should be allowed 
to play by West's rules. She tried to show that Posner is like Kafka; 
let him show that he is not. That might, indeed, have been a legitimate 
tactic. But it isn't what Posner has done. Rather, he tries to show 
that West misunderstands Kafka. Still, assume that he is correct in 
this assertion. Even then his decision has nothing to do with her un
derlying point, that Posner's universe is constructed on an impover
ished model of choice. Put simply, what divides the Posnerians, on 
the one hand, from West and her ilk is the question whether all 
choices are alike. The Posnerians say "yes." Their opponents say 
"no." 

There is a great gulf fixed here, and no one has yet figured out how 
to bridge it. You get it in sharpest relief in this passage, just a little 
over halfway through Posner's book: "An alcoholic surrenders an im
portant part of his freedom, and, it might seem, gets little in return. 
Yet to prohibit people from becoming alcoholics would infringe their 
freedom to choose a particular, if to the sober a revolting, mode of 
life" (p. 195). One can pretty well say that if you buy that, then you 
are a confirmed Posnerian. On the other hand, if you believe that the 
Posnerian game makes no sense without some notion as to what it is to 
be a person; that some "choices" expand the person, while some di
minish her; that interfering with the power to choose may be, however 
terrible a risk, still a necessary risk as part of our humanity, then you 
take a different view. The interesting stuff in current legal thought is 
the work (like West's) that is trying to develop just this sort of 
distinction. 

Two points about this work are important. First, it probably owes 
a great deal to "vulgar" law and economics, in that it wouldn't have 
come into being without the spur and goad of a generation of naive 
Posnerians. Legal theorists didn't really worry about what it meant to 
be a person before the economists put the issue in doubt: in adversity 
lies opportunity. 

Second - and this is very important - this new "personalism" is 
by no means the province of any particular political sect. West herself 
seems determined to position herself on the "feminist left."97 Other 
important contributions come from other scholars whose "feminist" 

96. Or at least, the readers of the Harvard Law Review. 
97. See West, Jurisprudence and Gender, supra note 63. By "feminist left," I mean the "left" 
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credentials are not open to doubt. 98 On the other hand, one of the first 
important attempts to outline a rights-based case against vulgar 
economism came from Charles Fried, certainly the bete noir of the 
politically correct.99 And the most eloquent recent statement of a no
tion of personhood is Anthony Kronman's new essay on "Living in 
the Law."100 Indeed, if anyone is missing from this catalog, it is the 
"conventional" (as distinct from the "feminist") left.101 

In my mind, this new literature of "personalism" is very much the 
center of the action in the law reviews today, just as the center was 
with Coase and Calabresi - and the young Posner - a generation 
ago. Increasingly, Posner seems to meet the new critics with some 
very shopworn arguments. Of course it limits the freedom of an alco
holic to constrain his choice. Of course my helper may be my enemy. 
Of course resources are limited and of course paternalism has costs. 
We know that. But it's no longer sufficient as an end to the argument. 
Today, it is just the beginning. 

I don't mean to evoke pity for poor Posner here: I recognize that 
Posner will still be at the head table, giving speeches and accepting 
plaques, while I am eking out my pension by emptying the ashtrays in 
the lobby. But I do think he understands that, in some important 
sense, the game is up, and that the play of Posner-economics will never 
be quite as much fun again as it was before. The boats, the cabs, and 
the donkey carts are loaded; the train is building up steam in the sta
tion, and Posner is rushing to get on board. He probably will get on 
board, too - no, he is on board, fumbling his way down the aisle 
('scuse me; pardon me; 'scuse me please), lugging a fairly large brief
case full of paperwork, and finally he'll find himself a place in the club 
car, near the brandy and good cigars. And inevitably, he'll talk. And 
more and more, he'll talk about how things Used to Be. We all grow 

flank of "feminism" - if, indeed, feminism recognizes a left. The terminology is mine. West 
makes her own attempt to classify feminists in the article just cited. 

98. Heading the list would be Margaret Jane Radin. See, in particular, Radin, Property and 
Personhood, 34 STAN. L. REV. 957 (1982); Radin, Market-Inalienability, 100 HARV. L. REV. 
1849 (1987). 

99. See c. FRIED, RIGHT AND WRONG (1978). 

100. Kronman, Living in the Law, 54 U. CHI. L. REV. 835 (1987). In this essay, Kronman 
argues not just for a particular notion of personality, but also for the relevance of that notion to 
the life of the lawyer. It is possible to embrace the first of his two points while retaining reserva
tions about the second. For the core of his notion of personality and choice, see id. at 850-52. 

101. It seems to me that scholars on the left have been most effective in attacking "vulgar 
economism" when they surprised the enemy in its own tents - le., when they undertook to 
show the incoherence of the economists' analysis from within the premisES of economics itself. 
See, e.g., Kennedy, Cost-Benefit Analysis of Entitlement Programs: A Critique, 33 STAN. L. REV. 
387 (1981). This is not the place to give an account of just why the left has been so silent on the 
concept of the person, but it probably has something to do with the left's skepticism about the 
idea of rights. See, e.g., Gabel, The Phenomenology of Rights-Consciousness and the Pact of the 
Withdrawn Selves, 62 TEXAS L. REV. 1563 (1984); Tushnet, An Essay on Rights, 62 TEXAS L. 
REV. 1363 (1984). 
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older, and the unlucky grow old. First you forget names, they say; 
then faces; then you forget to pull your zipper up; then you forget to 
pull it down. It's a miserable business, and you shield yourself from 
the misery by wrapping yourself in old times - the good times before 
the floods of feminism, of crypto-Marxism, of literary criticism, when 
Milton and Kafka scholars knew how to keep their place. Why, did I 
ever tell you the one about the market for babies? Yes? Well, it's a 
good story, so anyway, but here goes ... 


