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liability. 33 

Consistent with a burgeoning trend in tort law,34 courts, prior to 
the DeShaney decision, carved out an exception to the rule against 
affirmative duties when a special relationship was found to exist be
tween the government and the injured party, such that government 
officials had undertaken to assist or protect particular individuals or 
classes. 35 However, the DeShaney holding seems to invalidate this ap
proach, by holding that the only special relationship the Court recog
nizes is that between a custodian and a person in custody, and that it 
arises solely from the government's act of placing the person in danger 
or otherwise restraining his liberty.36 

In short, the conventional wisdom rests on the efficacy of the dis
tinction between government action and inaction. Government has no 
obligation to act, except, in limited circumstances, to ensure that no 
harm is caused by its previous actions. In order to make the distinc
tion between action and inaction, it becomes crucial to determine what 
constitutes a governmental act, to distinguish the acts of government 
from those of private persons, and to delineate the circumstances in 
which the government has caused harm. Therefore, the distinction 
between action and inaction reappears in other forms: the public/pri
vate distinction; the penalty/subsidy distinction; and the rules of cau
sation. Part II examines the application of the action/inaction 
distinction in its various forms, and seeks to demonstrate that it is 
unworkable and misguided. 

II. THE CHARTER OF NEGATIVE LIBERTIES: THE FLAWED 
NATURE OF THE CONVENTIONAL WISDOM 

The conventional wisdom about governmental duties reflects an 
unfaltering belief in the rightness of certain distinctions. Moreover, it 

33. See Archie v. City of Racine, 847 F.2d 1211 (7th Cir. 1988) (no liability where 911 
dispatcher gave wrong advice to i11 caller and erroneously failed to dispatch an ambulance, and 
caller then died), cert. denied, 109 S. Ct. 1338 (1989); Gilmore v. Buckley, 787 F.2d 714 (1st Cir.) 
(no liability where state knew of threat to specific individual yet released dangerous mental pa· 
tient who murdered her the next day), cert. denied, 479 U.S. 882 (1986); Ellsworth v. City of 
Racine, 774 F.2d 182 (7th Cir. 1985) (no liability when police who were protecting a witness 
failed to do so adequately, resulting in attack); see also RESTATEMENT (SECOND) OF TORTS 
§ 314 (1965). But see Doe v. New York City Dept. of Soc. Servs., 649 F.2d 134 (2d Cir. 1981) 
(liability where foster parent's abuse of child permitted by state agency's failure to monitor home 
adequately); Jackson v. City of Joliet, 465 U.S. 1049 (1984) (White, J., dissenting from denial of 
certiorari). 

34. See, e.g., RESTATEMENT (SECOND) OF TORTS§§ 314-24; 3 F. HARPER, F. JAMES & 0. 
GRAY, THE LAW OF TORTS§ 18.7 (2d ed. 1986 & Supp. I 1990). 

35. See Note, Defining the Scope of the Due Process Right to Protection: The Fourth Circuit 
Considers Child Abuse and Good Faith Immunity, 70 CORNELL L. REV. 940, 948-64 (1985), 

36. DeShaney, 109 S. Ct. at 1005-06. 
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displays great faith in the ability of language to capture those distinc
tions. 37 Its method is to classify claims about governmental obliga
tions according to a simple either-or system. Is the government being 
asked to act or to refrain from acting? To protect from the acts of 
private parties or from its own wrongful acts? To afford positive, af
firmative rights or negative rights? If the former, relief is denied. 

In short, major issues about the scope of constitutional protection 
are resolved by reference to a series of highly rigid and conceptualistic 
distinctions38 which exalt negative over positive rights, and hold that, 
for government, only action is actionable. The purpose of this Part is 
to take a close look at these distinctions which the courts vest with 
such tremendous power. Section II.A argues that the distinction be
tween action and inaction is far too arbitrary and simplistic to describe 
the complex web of acts and omissions through which government 
conducts its business. Sections II.B and II.C examines in detail two 
variations on the distinction between action and inaction: the public/ 
private distinction, with particular attention to its misuse in the 
DeShaney decision; and the penalty/subsidy distinction, in the context 
of the abortion funding cases, most recently Webster v. Reproductive 
Services. My goal is to demonstrate that the Court has relied on con
clusory labels about negative and positive rights instead of articulat
ing, in a principled fashion, the difficult value choices these cases 
require. 

A. The Disappearing Distinction Between Government 
Action and Inaction 

In the conventional wisdom, positive rights are rights to have gov
ernment do or provide something. Negative rights are rights to have 
government refrain from doing something. In cases as diverse as 
DeShaney and Webster, the Court has labeled the plaintiff's complaint 
as a claim for positive rights, or government action, and dismissed it 
with little additional analysis. Are the spheres of positive and nega
tive, inaction and action, so self-contained that this complacency is 
justified? 

The definitional difficulties in distinguishing action from inaction 
are manifold. It would be overstating the case slightly to say that the 

37. See Martha Minow, The Supreme Court, 1986 Term - Foreword: Justice Engendered, 
101 HARV. L. REV. 10, 35-36 (1987). 

38. See Joseph William Singer, The Legal Rights Debate in Analytical Jurisprudence from 
Bentham to Hohfeld, 1982 Wis. L. REV. 975, 1014-18 (description of conceptualism as a belief 
that concepts at a high level of generality and abstractness correspond to elements of the real 
world and can form the basis for numerous and concrete subrules that can be deduced from 
them). 
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distinction is a useless one. It describes a common perception to say 
that a police officer who beats a suspect has acted, whereas a police 
officer who has decided not to interrupt his lunch break to aid an en
dangered citizen has not acted. However, the description alone cannot 
be used to determine the scope of constitutional protections: that de
termination requires a number of value choices. I argue in this section 
not that words like inaction and action should be stricken from the 
language, but that the distinction they describe is incapable of applica
tion without value choices, and ultimately is incapable of serving the 
purposes for which it is employed. It cannot itself justify the choices 
about government responsibility which are made in its name. 

The term "act" is not self-defining. In fact, it is impossible to de
fine without an understanding of the particular purpose for which the 
term is to be used. For example, an act could be defined, as it often is 
in common usage, as a voluntary physical movement, or a " 'willed 
muscular contraction.' " 39 Yet this definition is both atomistic and na
ive. It is atomistic in that it defines conduct as an isolated event apart 
from its effects on others. It is naive because it is simplistic and rests 
on unimportant differences. As Professor George Fletcher observes: 
"Conscious non-motion is a greater assertion of personality than cas
ual acting. One can only be puzzled by the widespread belief that the 
distinction between motion and non-motion is of importance to the 
law.''40 

Whether one has acted might be defined by state of mind, so that a 
conscious decision to pursue or not pursue a certain course of conduct 
would qualify. For example, an act could be defined as an "external 
manifestation of the will.''41 Using this definition, such consciously 
caused harm as a deliberate refusal to make an elevator available to 
people attempting to escape from a mine would be classified as an act, 
though it lacks a physical component.42 

What is apparent from attempts to focus on either physical or 
state-of-mind criteria is that it is difficult to consider the act apart 
from those whom it might affect, that is, apart from the harm it 
caused, was meant to cause, or was likely to cause. The law some
times chooses to focus on the act apart from its consequences, as with 

39. GEORGE FLETCHER, RETHINKING CRIMINAL LAW§ 6.4.1, at 421 (1978). 

40. Id. at 421-22. 
41. Ernest J. Weinrib, The Case for a Duty to Rescue, 90 YALE L.J. 247, 252 n.24 (1980). 

42. Id. 
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strict liability, 43 or attempt, 44 and more often ~hooses to focus on the 
act in relation to its consequences. 45 Which approach is chosen is a 
function of policy choices about duty, causation, fault, and remedy, 
not of the mechanical application of a definition of the term "act." 

The definition of an act is also dependent on the way its scope is 
delineated. That is, whether a defendant has "acted" in the eyes of the 
law depends largely on how far back in the chain of events the court is 
willing to look.46 In Prosser's well-known example of the difficulty of 
distinguishing action from inaction, "[f]ailure to blow a whistle or to 
shut off steam, although in itself inaction, is readily treated as negli
gent operation of a train, which is affirmative misconduct."47 As this 
example illustrates, if a defendant has set a dangerous instrumentality 
in motion, the law must determine whether he should be liable for the 
consequences, though he has done nothing additional which could be 
classified as an immediate cause of harm. 48 

Perhaps it is common ground that the distinction between action 
and inaction is malleable. Even Judge Easterbrook, a zealous oppo
nent of requiring affirmative duties, admits that "it is possible to re
state most actions as corresponding inactions with the same effect, and 
to show that inaction may have the same effects as a forbidden ac
tion."49 Especially in light of their fluidity, the question should be 
why these distinctions are important; what purpose they are meant to 

43. See, e.g., RICHARD A. EPSTEIN, A THEORY OF STRICT LIABILITY: TOWARD A REFOR
MATION OF TORT LAW 51-53 (1980) (arguing that strict liability is preferable to negligence the
ory in tort law). 

44. G. FLETCHER, supra note 39, § 3.3.4. 
45. See id. at§ 6.4, at 420-46, § 8.2.1, at 588-93 (meaning of "act" in criminal law). 
46. Weinrib, supra note 41, at 253-55; see also infra text accompanying note 337 (same point 

in context of causation). 
47. W. PROSSER & W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS§ 56, at 

374 (5th ed. 1984) (footnote omitted). 
48. See, e.g., F. HARPER, F. JAMES & 0. GRAY, supra note 34, § 18.6, at 719-22. 
49. Archie v. City of Racine, 847 F.2d 1211, 1213 (7th Cir. 1988), cerL denied, 109 S. Ct. 

1338 (1989). A few lower court cases, including Archie itself, illustrate the correctness of his 
observation. In White v. Rochford, 592 F.2d 381, 382-83 (7th Cir. 1979), the majority found the 
police liable because they had abandoned children on the highway and deprived them of adult 
protection. The dissent objected that the police had done nothing to the children themselves: it 
was not the children but their uncle whom the police took into custody. The officers simply 
failed to take affirmative steps to protect them. 592 F.2d at 390 (Kilkenny, J., dissenting). In 
Archie, 847 F.2d at 1214-20, a 911 dispatcher gave an ill caller incorrect medical advice and 
failed to send an ambulance. The majority construed this as a mere failure to send rescue serv
ices. The government did not "act" because it neither caused the illness nor interfered with the 
caller's ability to seek other medical help. The dissent argued that the defendant had affirma
tively discouraged the caller from seeking other medical assistance. 847 F.2d at 1228-29 (Ripple, 
J., dissenting). In Bowers v. DeVito, 686 F.2d 616 (7th Cir. 1982), in which the department of 
mental health released a dangerous schizophrenic who then killed someone, the court construed 
the suit as a claim for state protective services, though the state's affirmative act of releasing the 
patient was obviously at issue. 
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serve. In the context of this discussion, the question is what the dis
tinctions are asked to accomplish in the constitutional realm. 

In constitutional law, the relevant question is whether the govern
ment has violated protected rights. The conventional wisdom holds 
that government cannot be held liable for its failure to act, but only for 
its affirmative acts, making it necessary to determine what constitutes 
an affirmative governmental a.ct. In the governmental context, draw
ing a line between action and inaction is particularly problematic. 

First, the determination of governmental liability under the Con
stitution must begin with its provisions, which rarely allow for a neat 
division between action and inaction. Even those constitutional duties 
which are most clearly phrased in the negative may be enforceable 
only through affirmative governmental exertions.50 The first amend
ment exhorts only that "Congress shall make no law," but it has been 
obvious for some time that the mere failure to pass laws restricting 
speech will not relieve government of its responsibility for protecting 
the freedom of speech. Government may be required to take affirma
tive steps and allocate resources to ensure public access to forums and 
information.51 It can be argued persuasively that the purpose of the 
fourth amendment was to keep government out of people's private af
fairs, 52 but enforcement of the protections against unreasonable search 
and seizure depend on the government's observance of affirmative du
ties to obtain warrants based on probable cause. The fifth amendment 
also speaks in terms of freedom from government coercion: "No per
son ... shall be compelled in any criminal case to be a witness against 
himself."53 Yet the Court correctly has recognized that to prevent this 
compulsion effectively, the government must take the affirmative step 
of warning the accused of their rights. 54 Although some members of 
the Rehnquist court disparage the Miranda warnings on the ground 
that they are not mandated by the fifth amendment, but are merely a 
way of enforcing it, 55 the elusiveness of this distinction is precisely the 

50. As discussed earlier, many constitutional duties are phrased in the affirmative, a state of 
affairs which the conventional wisdom explains as anomalous. See supra text accompanying 
notes 24-29. 

51. See, e.g., Schneider v. State, 308 U.S. 147 (1939) (city must expend resources to clean up 
litter rather than deny leafletters access to a public forum); Downie v. Powers, 193 F.2d 760, 763-
64 (10th Cir. 1951) (police have duty to protect speakers from mob action). Tribe notes that 
Professor Zechariah Chafee first identified the need for affirmative government action to facilitate 
expression in 1941. LAURENCE TRIBE, AMERICAN CONSTITUTIONAL LAW§ 12-25, at 998 (2d 
ed. 1988). 

52. See Anthony Amsterdam, Perspectives on the Fourth Amendment, 58 MINN. L. REV. 
349, 395-409 (1974). 

53. U.S. CONST. amend. V. 

54. Miranda v. Arizona, 384 U.S. 436 (1966). 
55. See, for example, Justice Rehnquist's opinion in New York v. Quarles, 467 U.S. 649, 654 
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point. Once it has been observed that some of the Bill of Rights is 
phrased in terms of positive commands56 and some in terms of nega
tive exhortations, the task of interpreting the guarantees remains. The 
scope of the rights, and the means of enforcing them, must be 
ascertained. 

Second, the distinction between action and inaction fails to reflect 
the distribution of power and the ways in which government can cause 
harm in the modern welfare state. In the words of Professor Seth 
Kreimer: 

[T]he conception of negative rights as freedom from coercive violence 
has questionable value in shaping constitutional restraints on a govern
ment that more often exerts its power by withholding benefits than by 
threatening bodily harm . . . . The greatest force of a modem govern
ment lies in its power to regulate access to scarce resources. 57 

The assumption that government can deprive individuals of protected 
rights only by its actions does not take into account government's per
vasive influence through regulatory action and inaction, 58 its displace
ment of private remedies, and, indeed, its monopoly over some 
avenues of relief. 59 

Government can harm by its inertia. When an individual fails to 
act, perhaps he harms only himself. 60 Like a dangerous instrumental
ity set in motion, when government fails to act, its momentum contin
ues. It keeps collecting taxes; its employees continue to perform their 
jobs; its directives continue in force. In short, the bureaucracy contin
ues to function. How it functions, whether it spends its money wisely, 
whether it promulgates rules, abides by them, or discards those which 
need to be discarded, whether it supervises its employees and disci-

(1984), and Justice O'Connor's opinion in Oregon v. Elstad, 470 U.S. 298, 305 (1985). For a 
discussion of the distinction between constitutional interpretation and constitutional common 
law, see Henry Monaghan, The Supreme Court, 1974 Term - Foreword: Constitutional Com
mon Law, 89 HARV. L. REV. 1 (1975). But see Thomas S. Schrock & Robert C. Welsh, Recon
sidering the Constitutional Common Law, 91 HARV. L. REV. 1117 (1978) (discussing dangers of 
assigning Miranda rules subconstitutional status). 

56. See, e.g., the sixth amendment protections, supra text accompanying note 24. 
57. Kreimer, supra note 9, at 1295-96. 
58. Sullivan, supra note 18, at 1451. 
59. See, e.g., Boddie v. Connecticut, 401 U.S. 371 (1971) (state monopoly over avenues for 

obtaining a divorce led to invalidation of requirement for payment of court fees); see also Sulli
van, supra note 18, at 1451 (government has a monopoly on legitimate violence); Richard A. 
Epstein, Unconstitutional Conditions and Bargaining Breakdown, 26 SAN DIEGO L. REV. 189, 
194-96, (1989) (government has monopoly over highways). 

60. Whether he causes harm will depend on the definition of harm, which is linked to the 
question of duty. For example, if under modern tort principles he has a duty to rescue under 
certain circumstances, he will harm those he fails to rescue when those circumstances obtain. 
See infra text accompanying notes 338-39. Under most circumstances, this will not be a large 
group of people in comparison to the size of the group vulnerable to harm from governmental 
wrongdoing. 
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plines them when necessary, all depend on a continuing series of 
choices. Whether these are choices in favor of action or inaction, they 
will have consequences, and in either case the consequences may cause 
harm.61 

Government can harm by its inaction and its inadequate action, as 
well as its direct action. Government can cause harm by failing to 
promulgate and enforce rules62 and failing to supervise. 63 It can harm 
by allocating scarce resources in an arbitrary or discriminatory fash
ion. 64 It can harm by skewing incentives so that its employees find it 
more opportune to fail to protect or assist. 65 It can harm by displacing 
private services and failing to ensure adequate replacement services. 66 

In short, it can harm by its ostensible omissions, as seriously as, and 
often more efficiently than, by its direct, tangible actions. 67 

I referred earlier to the importance of determining the scope of an 
act: the question of how far back in the chain of events a court is 
willing to look. 68 The fact of pervasive and longstanding government 
influence makes this issue particularly complicated when the govern
ment is the actor. If everything hinges on whether government acted 
to deprive an individual of rights, or simply failed to act by ignoring an 
existing deprivation, it becomes crucial to determine whether the dep
rivation occurred before government acted. The action/inaction dis
tinction does not work in part because it fails to provide a baseline, or 
vantage point, for comparison. If the question is whether government 
conduct has placed an individual in a worse position than she would 
have been in otherwise, that conduct must be measured against some 
standard. 69 The conventional assumption is that the baseline should 

61. The Court has held government inaction actionable in some circumstances, but has ex
pressed hesitation in others. See Brandon v. Holt, 469 U.S. 464 (1985) (liability for failure to 
promulgate rules); City of Canton v. Harris, 109 S. Ct. 1197, 1204 (1989) (failure to supervise 
actionable only where motivated by deliberate indifference). 

62. See Kenneth Culp Davis, An Approach to Legal Control of the Police, 52 TEXAS L. REV. 
703, 713-14 (1974). 

63. City of canton v. Harris, 109 S. Ct. 1197 (1989). 
64. Kreimer, supra note 9, at 1295. 
65. As Professor Peter Schuck argues, in a bureaucracy incentives are automatically skewed 

in favor of inaction, since maintenance of the status quo is least likely to bring about visibility or 
personal risk. This natural skewing is greatly exacerbated by legal rules which not only do not 
penalize, but put a premium on, inaction. See PETER SCHUCK, SUING GOVERNMENT 59-81 
(1983); see also Note, A Theory of Negligence for Constitutional Torts, 92 YALE L.J. 683, 688 
(1983). 

66. See infra text accompanying notes 91-94. 
67. Miller, supra note 20, at 209; Kreimer, supra note 9, at 1324-26. 
68. See supra text accompanying notes 46-48. 
69. Professor Kreimer suggests three baselines, which he calls history, equality and predic

tion. See Kreimer, supra note 9, at 1359-74 and Seth F. Kreimer, Government "Largesse" and 
Constitutional Rights: Some Paths Through and Around the Swamp, 26 SAN DIEGO L. REV. 229 
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be complete lack of government involvement. Although this choice of 
baseline is presented as "neutral and natural,"70 it is a choice which is 
difficult to defend. Indeed, the portrayal of government as passive and 
uninvolved is sharply at odds with the reality of government as perva
sive regulator and architect of a vast web of social, economic, and 
political strategies and choices. 

Ultimately, mechanical use of the action/inaction distinction 
masks a failure to address the essential question of government's 
proper role under the Constitution. The distinction is merely a short
hand: it cannot assist in making the value choices necessary to deter
mine the scope of constitutional protections. Consider the proposition 
that government inaction is not actionable because it is not an abuse of 
power. This conclusory proposition begs the question of why inaction 
is not an abuse of power. If government can do harm to constitutional 
values through its inaction, insulating that inaction from judicial scru
tiny has no apparent justification. The question of whether the harm 
should be actionable simply cannot be answered without giving con
tent to the concept of abuse of power and determining whether that 
content is contiguous only with government's actions, or with its inac
tions as well. 

B. The Public/Private Distinction 

The conventional wisdom holds that since the fourteenth amend
ment limits only government and not private action, the state action 
requirement should not be circumvented by permitting liability for of
ficial failure to prevent private activity.71 This limitation is phrased in 
the language of state action, but it is the familiar governmental action/ 
inaction distinction in slightly different linguistic clothing. The realm 
of state action is the realm in which the state has acted affirmatively; 
the private realm is that in which the state has failed to act to protect 
its citizens from harm by other forces. 

This is a highly conceptualistic application of the state action doc
trine. It seeks to identify the sphere of government responsibility 
through a simple bright line: government is accountable only when it 

(1989). Although these baselines have been criticized, the insight that some baseline is needed 
has been widely accepted. See Louis Michael Seidman, Reflections on Context and the Constitu
tion, 73 MINN. L. REv. 73, 78-80 (1988); Sullivan, supra note 18, at 1450 n.150 and Larry 
Alexander, Understanding Constitutional Rights in a World of Optional Baselines, 26 SAN DIEGO 

L. REV. 175 (1989). 
70. Cass Sunstein, Lochner's Legacy, 87 CoLUM. L. REv. 873, 887 (1987). 

71. Currie, supra note 28, at 866. 
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acts visibly and directly.72 It faithfully reflects the belief that the influ
ences of the public and private spheres are neatly severable, and that 
the public sphere intrudes only by its tangible actions. 

The state action doctrine buttresses the action/inaction distinction, 
as Dean Paul Brest perceived: "In our everyday life we notice change 
and movement, while things that do not change fade into the back
ground. It is consistent that we perceive the state as involved in our 
affairs when it assists in changing the status quo, and not when it as
sists in maintaining it."73 

Political philosophers have often emphasized the importance of a 
critical vantage point from which to distinguish public and private, 
noting the relativism and dependence on historical and social circum
stances of the public/private distinction. 74 As a practical matter, 
under current conditions of pervasive government regulation, the state 
may be involved in every sphere in some way, whether actively or 
through tacit approval. It may nevertheless be important to distin
guish the public from the private realms for certain purposes, for exam
ple to ensure that a sphere of individual privacy is protected. 75 But the 
decision to create these spheres has more to do with the substantive 
reach of constitutional protections than with "whether the govern
ment has done anything to which the Constitution speaks. "76 Ulti
mately, the question of the proper reach of governmental power must 
be faced on its own terms, and cannot be avoided through the fiction 
that the public/private distinction is a natural rather than a pragmatic 
construct. 

I will discuss the reach of the public/private distinction, its prem
ises, and its practical consequences in the context of the Court's recent 

72. See Paul Brest, State Action and Liberal Theory: A Casenote on Flagg Brothers v. 
Brooks, 130 U. PA. L. REV. 1296, 1329 (1982). 

73. Id. at 1322; see also Minow, supra note 37, at 22-25 ("neutral" action becomes non
neutral when government fails to recognize pertinent differences). 

74. See, e.g., ANDREW LEVINE, LIBERAL DEMOCRACY: A CRITIQUE OF ITS THEORY 108 
(1981); John Dewey & James H. Tufts, ETHICS, Moral and Social Problems, ch. XVI, at 495, 
reprinted as abr. in SOCIAL AND PoLmCAL PHILOSOPHY 495 (J. Somerville & R. Santoni eds. 
1963). 

75. The state action doctrine and the public/private distinction it has engendered have been 
criticized on many levels. Scholars have questioned the coherence of the rules applying the state 
action doctrine, see, e.g., Charles Black, The Supreme Court, 1966 Term - Foreword: "State 
Action," Equal Protection, and California's Proposition 14. 81 HARV. L. REV. 69 (1967); Robert 
Jerome Glennon & John Nowak, A Functional Analysis of the Fourteenth Amendment "State 
Action" Requirement, 1976 SUP. Cr. REv. 221; the wisdom of the doctrine itself, see, e.g., Brest, 
supra note 72; Erwin Chemerinsky, Rethinking State Action, 80 Nw. U. L. REV. 503 (1985); and 
the philosophical basis for distinguishing public from private action, see ge11eral/y Symposium 011 
the Public/Private Distinction, 130 U. PA. L. REV. 1289 (1982). The focus here is on the ways in 
which the distinction flows from, or reinforces, a theory of negative rights. 

76. L. TRIBE, supra note 51, § 18-7, at 1720; see also Brest, supra note 72, at 1330. 



August 1990] Negative Constitution 2287 

decision in DeShaney v. Winnebago County Department of Social Serv
ices. 77 The DeShaney case is worthy of close scrutiny because it is a 
classic example of the conventional, conceptualist approach and be
cause it places the questions about the legitimacy of that approach in 
sharp relief. It looks to bright lines like state action, causation and 
custody to answer wrenching questions about government respon~ibil
ity. The viability of that approach is considered in the following three 
sections. 

1. The Question of Responsibility 

Joshua DeShaney, the child of divorced parents, was placed in his 
father's custody by a Wyoming court in 1980, when he was one year 
old. His father, Randy DeShaney, then took him to live in Winnebago 
County, Wisconsin. When Joshua was three years old, county officials 
began receiving reports that his father was physically abusing him, and 
the Department of Social Services (DSS) began investigating these re
ports. When Joshua was four, he was hospitalized with suspicious in
juries, prompting the juvenile court to place him in temporary 
custody. The county soon remanded Joshua to his father's custody, 
with certain conditions. For the next fourteen months, the DSS 
caseworker assigned to Joshua's case received reports and made per
sonal observations indicating that the abuse continued, and that the 
county's conditions had not been met, but took no action. In March 
1984, Joshua's father beat him so brutally that he suffered irreversible 
brain damage and will be institutionalized for the rest of his life. 78 

When told of this last beating, the caseworker said: "I just knew the 
phone would ring some day and Joshua would be dead."79 Joshua's 
mother sued on his behalf for damages to assist her in paying for his 
institutionalization. · 

The Court, in an opinion by Chief Justice Rehnquist, rejected the 
claim that the county deprived Joshua of liberty without due process 
of law. Justice Rehnquist reasoned that the state was not implicated 
in the deprivation of Joshua's due process rights because "[the clause] 
forbids the State itself to deprive individuals oflife, liberty, or property 
without 'due process of law,' but its language cannot fairly be ex
tended to impose an affirmative obliga~ion on the State to ensure that 
those interests do not come to harm through other means."8° For Jus
tice Rehnquist, the facts in DeShaney fall into a simple pattern: there 

77. 109 S. Ct. 998 (1989). 
78. 109 S. Ct. at 1001-02. 
79. 109 S. Ct. at 1010 (Brennan, J., dissenting) (quoting 812 F.2d 298, 300 (7th Cir. 1987)). 
80. 109 S. Ct. at 1003. 
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are the things which Randy DeShaney did to his son, Joshua, and 
there are the things the state did not do to help Joshua. The state 
simply failed to protect Joshua from private violence. Since the state 
is not required to provide services, it need not provide them compe
tently. Since it did not itself act violently, it is absolved of 
responsibility. 8 1 

This version of events ignores the complex interaction between the 
state and private entities. The state interviewed Randy DeShaney 
upon receiving the first complaint of abuse. It placed Joshua in tem
porary custody after he was hospitalized. It convened a child protec
tion team to consider Joshua's situation. It released Joshua to his 
father's custody, and placed conditions on that custody. It made regu
lar visits to the home, and kept records of incidents observed on these 
visits and of the father's failure to meet the conditions. In short, the 
state made a series of conscious choices, and performed a series of 
affirmative acts. Throughout, the state also made a series of conscious 
decisions to take no action on its own findings and on reports from 
others.82 

One way to explain the Court's assertion that the state did not act 
is to classify this series of its affirmative acts as beside the point. The 
sole act that mattered was the ultimate beating of Joshua. Since the 
state did not participate directly in this beating, it bears no responsibil
ity for its occurrence. 83 

To dispute this parsimonious view of governmental responsibility, 
one need not argue that the state should be responsible for its failures 
to act, or for the acts of others from which it fails to protect. One need 
only hold the state responsible for the foreseeable consequences of its 
actions.84 

Nevertheless, even the majority's version of the events leading up 

81. 109 S. Ct. at 1004. 
82. 109 S. Ct. at 1001-02; 109 S. Ct. at 1010-11 (Brennan, J., dissenting); see also Minow, 

supra note 1, at 8. 
83. If the state had placed Joshua in a foster home and then taken the same series of steps, 

the result might have been different. The Court specifically declined to address the issue. 109 S. 
Ct. at 1006 n.9. Since the decision, lower courts have reached varying results on the issue. See, 
e.g., Aristotle P. v. Johnson, 721 F. Supp. 1002 (N.D. Ill. 1989) (child in foster care is in state 
custody and has due process right to be free from unreasonable intrusions); B.H. v. Johnson, 715 
F. Supp. 1387 (N.D. Ill. 1989) (same). But see Doe v. Bobbitt, 881 F.2d 510 (7th Cir. 1989) (for 
qualified immunity purposes, it was not clearly established in 1984 that public officials who place 
foster child at risk of violence have violated due process); Milburn v. Anne Arundel County 
Dept. of Social Servs., 871 F.2d 474 (4th Cir. 1989) (when foster child had been voluntarily 
placed by parents, state's failure to protect him from abuse did not violate due process). For pre· 
DeShaney cases holding that foster care constitutes custody for due process purposes, see cases 
cited in DeShaney, 109 S. Ct. at 1002. 

84. The Court sidesteps this mainstream notion of responsibility by its use of a novel causa· 
tion theory which I will discuss shortly. See infra text accompanying notes 95-115. 
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to the final injuries illustrates the artificiality of the distinction between 
state and private action. The state acted by returning Joshua to his 
violent home, which it judged to be safe only if certain conditions were 
met, and by undertaking to ensure that those conditions were indeed 
met. 85 There was a symbiotic relationship between the hospital, which 
often was the first to learn of Joshua's injuries, and the state. The state 
placed Joshua in temporary custody at the hospital, gathered informa
tion from its staff, and assumed the statutory responsibility to act on 
what it learned. 86 These facts belie the notion of a discrete series of 
private acts observed by a passive state. They instead describe an in
tricate series of interlocking acts and omissions by the state, private 
agencies, and citizens. 87 

Moreover, the Court's version of events cannot be accepted at face 
value. As Justice Brennan argued, assumptions about the starting 
point, or baseline, may preordain the conclusion about whether the 
state acted to cause harm. 88 In one sense, the Court was willing to 
trace the chain of events only to the time when the state began its 
efforts to protect Joshua. These failed efforts were the only state "ac
tions" the Court was willing to evaluate. 89 Yet for comparison pur
poses, the Court was willing to start at a time before social services 
existed: it posited a situation in which the state, when faced with re
ports of abuse, would provide no services at all, and concluded that 
Joshua was no worse off than he would have been at that time. 90 

The only starting point the Court did not assume was the descrip
tively accurate one. The DeShaney court failed to place the state ac
tions at issue in the greater context of pervasive social regulation. 
DSS, like other social welfare agencies, has consolidated and, in many 
respects, supplanted, the preexisting web of educational, law enforce
ment and health institutions, relatives, friends and neighbors which 
used to attempt to assist abused children.91 Whether agencies like 

85. 109 S. Ct. at 1010-11 (Brennan, J., dissenting). Apparently, the subsequent failure to 
carry out this undertaking converted this series of acts into a mere failure to protect. 109 S. Ct. 
at 1006. 

86. 109 S. Ct. at 1001-02. 

87. Compare the liability of the auto driver who drives too quickly and then fails to brake. 
See infra text accompanying note 337. 

88. 109 S. Ct. at 1008 (Brennan, J., dissenting). See supra text accompanying notes 69-70. 

89. 109 S. Ct. at 1004. Professor Ernest Weinrib called this device "pseudo-nonfeasance": 
distortion of misfeasance to nonfeasance by starting in the middle, or focusing on only one phase 
of an action. Weinrib, supra note 41, at 253-55. 

90. 109 S. Ct. at 1006. 
91. See Brief for Petitioners at 27, DeShaney v. Winnebago Dept. of Social Servs., 109 S. Ct. 

998 (1989) (No. 87-154); see also Marsha Garrison, Child Welfare Decisionmaking: In Search of 
the Least Drastic Alternative, 15 GEO. L.J. 1745, 1746-57 (1987); Daley, Treating Kin Like Foster 
Parents Is Straining a Child Agency, N.Y. Times, Oct. 23, 1989, at A20, col. 5. 
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DSS have improved the situation is uncertain and perhaps irrelevant; 
the issue is that we cannot know what would have happened to Joshua 
before the state took over the business of child protection, and we can
not pretend it did not do so. In the context of the pervasive regulation 
of child abuse which does exist, DSS clearly made a series of "calami
tous"92 decisions which subjected someone dependent on its assistance 
to "private violence"93 which he otherwise would have been spared. 
At this point, the line between private and public violence, private and 
public responsibility, blurs.94 

2. Causation: The Requirement for Making Things Worse 

When assessing government responsibility, the issue of causation is 
closely intertwined with the state action inquiry. The question is 
whether the government acted in a way that caused harm or whether 
that harm was caused by private parties.95 The DeShaney court ab
solved the state of Wisconsin of responsibility because, although it 
"stood by and did nothing when suspicious circumstances dictated a 
more active role," it did not make things worse.96 Judge Posner, the 
author of the lower court opinion, put the matter less delicately in 
Archie v. City of Racine: "[T]he victim [in Deshaney] ... would proba
bly have been no better off if the negligent caseworker had never inter
vened; he would simply have been beaten into a vegetative state by his 
father that much earlier."97 

Judge Easterbrook seemed to take the proposition a step further, 
arguing that even when a state puts a person in danger its responsibil
ity is to protect him "to the extent of ameliorating the incremental 
risk."98 

The requirement for making things worse is rooted in early com-

92. 109 S. Ct. at 1007. 
93. 109 S. Ct. at 1004. 
94. As Martha Minow argues, the persistent failure of responsible social agencies and society 

in general to respond to such private violence implicates public patterns of conduct and morals. 
Minow, supra note 1, at 8. 

95. For further discussion of causation, see infra text accompanying notes 330-41; see also 
Sheldon Nahmod, Constitutional Accountability in Section 1983 Litigation, 68 IOWA L. REV. 1, 
24-29 (1982). The case of Martinez v. California, 444 U.S. 277 (1980), illustrates the intersection 
between these inquiries. In that case, the parents of a murdered girl sued the parole board of a 
mental hospital for releasing her murderer, a mentally ill man of known dangerous propensities. 
The Court held that the decision to release the parolee was state action, but that his action in 
killing the girl five months later was not, because it was too remote a consequence of the parole 
officers' actions. 444 U.S. at 284-85. 

96. 109 S. Ct. at 1006-07. 
97. Archie v. City of Racine, 847 F.2d 1211, 1225 (7th Cir. 1988) (Posner, J., concurring), 

cert. denied, 109 S. Ct. 1338 (1989). 
98. 847 F.2d at 1223. 
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mon law notions. Prosser notes that the rationale behind the common 
law refusal to recognize liability for nonfeasance is that "by 'misfea
sance' the defendant has created a new risk of harm to the plaintiff, 
while by 'nonfeasance' he has at least made his situation no worse."99 

Once the defendant undertook to rescue someone, his only duty at 
common law was to avoid acts which would make matters worse. too 

Applying the requirement in the constitutional realm is problem
atic for a number of reasons. First, it relies on an oversimplified and 
static version of the common law. Even the early common law found 
liability for failure to rescue under certain circumstances. tot In addi
tion, the inexorable though slow trend in tort law has been to find 
ways of imposing liability for failure to rescue; 102 the no-duty rule may 
be "in the process of being consumed and supplanted by the widening 
ambit of the exceptions."103 

In addition, as the courts repeatedly note, tort principles are not 
always congruent with the scope of constitutional protection. 
Although the courts usually use this incongruence to grant lesser pro
tections in constitutional cases, t 04 it may justify the granting of 
greater, or different protections, particularly when the defendant is not 
an individual but a governmental entity. tos The imbalance of power 
between individual and government, and the nature of government it
self, may justify a different assessment of its responsibilities.106 

Two major problems arise from the requirement for making things 

99. W. PROSSER & W. KEETON, supra note 47, § 56, at 373. 

100. Id. 
101. For example, in those failure to rescue cases in which the defendant had nonnegligently 

placed the plaintiff in peril and then failed to rescue, the early common law held the defendant 
strictly liable for the ensuing harm. R. EPSTEIN, supra note 43, at 53-54; James Barr Ames, Law 
and Morals, 22 HARV. L. REv. 97, 113 (1908). 

102. See, e.g., F. HARPER, F. JAMES & 0. GRAY, supra note 34, § 18.6, at 720-24 (discussing 
enterprise liability, the duty on one who controls a dangerous instrumentality, the duty on volun
teers to complete a rescue, and the growth of special relationships); see also Weinrib, supra note 
41, at 248 (discussing limitation of contributory negligence to cases where plaintiff was reckless, 
fading of voluntary assumption of risk rule, use of reasonable foreseeability doctrine, and in
crease in number of special relationships). 

103. Weinrib, supra note 41, at 248. 
104. See Archie v. City of Racine, 847 F.2d 1211, 1217 (7th Cir. 1988), cert. denied, 109 S. 

Ct. 1338 (1989); Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983), cert denied, 465 
U.S. 1049 (1984). 

105. Monroe v. Pape, 365 U.S. 167, 196 n.5 (1961) (Harlan, J., concurring), revd., 436 U.S. 
658 (1978); Christina Whitman, Government Responsibility for Constitutional Torts, 85 MICH. L. 
REv. 225 (1986); Susan Bandes, Monell, Parratt, Daniels & Davidson, Distinguishing a Custom 
or Policy from a Random, Unauthorized Act, 72 Iow A L. REv. 101, 120-27 (1986); Thomas A. 
Eaton, Causation in Constitutional Torts, 67 IOWA L. REv. 443, 444 (1982). Tort law itself has 
an ambivalent attitude toward governmental defendants. See infra text accompanying notes 294-
99 (discussing public duty doctrine). 

106. See infra text accompanying notes 259-76. 
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worse. First, measurement is difficult. The question of whether the 
government has exacerbated the situation cannot be answered without 
both a baseline, or vantage point, for comparison, and a method of 
quantifying. The notion of "incremental harm" has no built-in time 
limits. For example, it might be logically extended to hold that the 
state need take no action to assist an abused foster child because he 
was also abused by his biological parents. If the question is whether 
Joshua DeShaney was made worse off by the government's conduct, 
the notion of "worse" is meaningless without determining "worse than 
things were at what point?" Worse than things would have been if 
DSS did not exist? If DSS always acted in a professional manner? If it 
had never released him to his father's custody? If the state of Wyo
ming had never awarded his father custody? If he had been removed 
from custody before his father hit him the second time, or the last 
time? We also need some way of quantifying. Would Joshua 
DeShaney have been better off had DSS not existed? Would a relative 
have taken him in had she not been discouraged or prevented from 
doing so because of the pervasive social welfare structure which seeks 
to displace such self-help remedies? 

The Court routinely assumes, as it did in DeShaney, that the stan
dard of comparison for government actions is whether they render the 
plaintiff worse off than she would have been at a time when govern
ment provided no services.107 This assumption is based on a misap
prehension of the nature of government, and certainly of modem 
government. In the aftermath of the New Deal, pervasive government 
regulation and services, rather than lack of government action, has 
been the norm. In light of pervasive government regulation and serv
ices, the baseline of governmental inaction has not described the status 
quo ill at least half a century.1os 

Once inaction is rejected as the status quo, the Court's assumptions 
about state action become questionable. Recognition of pervasive gov
ernment control would lead to an understanding that state action may 
consist, not only of direct state action, but of inaction as well. This is 
so because government is perpetual, and continually makes choices 
which affect its citizens. These choices create the conditions against 
which government's current actions and inactions are measured. 
When government chooses to maintain the status quo, it perpetuates a 

107. See supra text accompanying notes 88-90. 

108. This assumes that the baseline is used by the Court as a reflection of the status quo. It 
may instead be used normatively, as a description of what citizens are entitled to expect from 
government. See infra text accompanying notes 368-69. 
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condition for which it is largely responsible. 109 

Once government is viewed as ongoing, two things become clear. 
First, it can cause harm by its inaction, because its bureaucracy re
mains in motion and its actions and omissions continue to affect peo
ple. Second, it need not make matters worse than they were before 
government existed, since this is an improper baseline. 

The tort law analogy on which courts often rely is that government 
will be charged with an affirmative duty to act only when it has first 
placed an individual in a condition of helplessness or otherwise invited 
reliance on its protection.110 Even if this limitation is accepted, a real
istic view of the ways in which government acts and causes harm dem
onstrates that in the realm of social services, as in numerous other 
realms, government has invited reliance on its protection through reg
ulation and provision of services, and has induced dependence on the 
continuation of those services through displacement of private 
alternatives. 111 

The second problem with the requirement for making things worse 
is that it insulates government from responsibility for its complicity, or 
its contribution to constitutional injury. In state action language, the 
question should not be simply whether the harm would have occurred 
without private action, but whether the government's acquiescence in 
that action infringed constitutional rights. 112 As the Court has some
times recognized, 113 state and private forces may act symbiotically.114 

In such cases, a test focused on sole or immediate cause is misleading. 
By focusing on immediate, physical causes, the Court deflects atten
tion from its complicity in the plight of the powerless. In causation 
language, the question should be whether the government's conduct, 
whether immediate or ongoing, was a substantial factor in causing the 
harm. If so, the government ought not to escape liability simply be
cause other factors also contributed.11s 

109. See Brest, supra note 72, at 1322; Sunstein, supra note 70, at 889. In Sunstein's exam
ple, the traditional treatment of poverty as "simply 'there' " is at odds with what is known about 
government's power to control wealth distribution. 

110. See Currie, supra note 28, at 873 & n.54. 
111. When the government's duty is framed in this way, it becomes clear that a government 

agency can be held responsible for its failure to act competently irrespective of whether it has a 
duty to exist in the first place. Whether, for example, DSS must exist to protect the children of 
Wisconsin is a much more difficult question, see infra note 326, and one whose consideration is 
completely unnecessary to the resolution of the DeShaney case. 

112. See Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961); L. TRIBE, supra 
note 51, § 18-2, at 1692. 

113. 365 U.S. at 724-25. 
114. It can be argued that virtually any private action in which the state acquiesces impli

cates the state. Brest, supra note 72, at 1301; Chemerinsky, supra note 75, at 522. 
115. Eaton, supra note 105, at 452-61. But see Mount Healthy City School Dist. Bd. of Educ. 
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Ultimately, the questions can be reduced to one: Did the govern
ment breach a constitutional duty to the injured party? This question 
can be answered only by reference to a normative conception of the 
scope of the due process clause. The search for bright lines based on 
rules of state action and causation is a poor substitute for asking the 
unavoidable question: Should this harm be chargeable to the state 
under our conception of its proper role in preventing governmental 
harms? 

3. The Custody Limitation: The Requirement 
for Forced Physical Restraint 

The final issue of government responsibility raised by DeShaney is 
the question of the form the state action must take. Can the state 
cause harm only by a tangible, direct and physical interference with 
liberty, such as a beating by a state officer or while the victim is in 
physical custody, or might less tangible forms of harm, coercion and 
restraint be actionable? 

In this regard, the DeShaney court considered an argument by the 
plaintiff which sought to create an exception to the general rule that 
the state has no duty to protect against private dangers. The argument 
was that a special relationship arose between Joshua and the state be
cause it knew he faced a special danger of abuse and promised to pro
tect him against that danger, and that this relationship gave rise to a 
duty to protect. The Court held that this argument is available only to 
persons in custody.116 

The first cases finding a constitutional duty to protect were custody 
cases. In Estelle v. Gamble, 117 the Court held that prison officials must 
provide adequate medical care to those in custody.118 It reasoned that 
inmates must rely on prison authorities to provide medical care or not 
receive it at all; the failure to receive care could result in suffering 
violative of the eighth amendment. 119 In Youngberg v. Romeo, 120 the 

v. Doyle, 429 U.S. 274 (1977). As Professor Eaton discusses in detail, the Mount Healthy stan
dard, which the Court has used in mixed motive employment cases, rejects this notion in favor of 
a restrictive but-for test which imposes liability for discriminatory employment decisions only if 
the decisions would not otherwise have been reached. Eaton argues thnt this approach should 
not be extended beyond the mixed motive employment context, and that it is inconsistent with 
both common law tort causation principles and the goals of§ 1983. 

116. DeShaney v. Winnebago County Dept. of Social Servs., 109 S. Ct. 998, 1004-05 (1989). 
117. 429 U.S. 97 (1976). 
118. However, the failure to do so would be actionable only if it rose to the level of deliberate 

indifference to serious medical needs. 429 U.S. at 106. 
119. 429 U.S. at 104. The eighth amendment states: Excessive bail shnll not be required, nor 

excessive fines imposed, nor cruel and unusual punishments inflicted. U.S. CONST. amend. VIII. 
120. 457 U.S. 307 (1982). 
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Court found a state duty to the involuntarily committed mentally re
tarded arising from the due process clause. It held that when a person 
is institutionalized and wholly dependent on the state a duty arises to 
provide certain minimal services.121 In Smith v. Wade, 122 the Court 
found due process had been violated when a prison guard recklessly 
placed two prisoners who had harassed, beaten and sexually assaulted 
the plaintiff in a cell with him.123 

The DeShaney court traced the origin of the affirmative duty to 
protect to the state's exercise of its power to restrain one's liberty 
through "incarceration, institutionalization, or [some] similar re
straint."124 Therefore, since the state did not take Joshua into custody 
or otherwise play a part in the creation of the dangers he faced, it had 
no duty to protect him.12s 

For a number of reasons, the custody limitation is a problematic 
bright line. As Justice Brennan responded in his DeShaney dissent, 
Estelle and Youngberg do not rely on the state's act of incarceration or 
commitment, but on the failure to provide services once that incarcer
ation has occurred. It was not the initial, unchallenged, deprivation of 
liberty which gave rise to a duty, but the nature of the confinement: 
the fact that it deprived the individual of other sources of aid.126 

By its emphasis on "involuntary commitment,"127 on restraints 
which "render [one] unable to care for himself,"128 and on taking an 
individual into custody "against his will,"129 the Court casts doubt on 
the state's duty to care for those who are so seriously impaired they 
have no choice but to be institutionalized, 130 or for children who have 

121. 457 U.S. at 324. 
122. 461 U.S. 30, 56 (1983). 
123. But see Davidson v. Cannon, 474 U.S. 344 (1986), in which the Court held that no due 

process claim was available to a prisoner who had been injured after he had warned prison 
officials that he had been threatened by another prisoner, when the officials' failure to follow the 
appropriate procedures to protect him was merely negligent. Like its companion case, Daniels v. 
Williams, 474 U.S. 327 (1986), Davidson presages DeShaney's approach. The Davidson opinion 
focused on the prison officials' failures to act, and classified them as negligent, and thus not rising 
to the level of a deprivation of due process. 474 U.S. at 347-48. As in DeShaney, the Court failed 
to see the omissions as conscious choices of a course of action. See Bandes, supra note 105, at 
110, 129. 

124. 109 S. Ct. at 1006. 
125. 109 S. Ct. at 1005-06. 
126. 109 S. Ct. at 1008-09 (Brennan, J., dissenting). 
127. 109 S. Ct. at 1005. 
128. 109 S. Ct. at 1005 (emphasis added). 
129. 109 S. Ct. at 1005. 
130. As Justice Brennan notes in DeShaney, in Youngberg v. Romeo, 457 U.S. 307 (1982), 

Romeo had an "l.Q. of between 8 and 10, and the mental capacity of an 18-month-old child." 
109 S. Ct. at 1009. Thus it was not the state that rendered him incapable of taking care of 
himself. Id. 



2296 Michigan Law Review [Vol. 88:2271 

been voluntarily turned over to foster care.131 Yet these individuals 
are equally cut off by the state from other sources of aid, and depen
dent on the state for protection. It is this condition of dependence 
which requires state assistance to safeguard due process rights. 

When the rationale for the imposition of duty is seen as the depri
vation of other sources of aid, 132 the custody limitation becomes un
workable. When police left children alone on a busy highway by 
arresting their guardian, they deprived the children of aid, although 
they did not put them in custody or even place them on the high
way.133 Likewise, when the state undertook to help Joshua, within a 
regulatory structure which encouraged reliance on its promise to help 
him, it "effectively confined [him] within the walls of Randy 
DeShaney's violent home until such time as DSS took action to re
move him."134 

Even based on the Court's rationale that the state must have 
played a part in the creation of the danger, the custody limitation is 
unsatisfactory. When a parole board releases a prisoner it knows to be 
dangerous, it has performed an affirmative act which creates danger. 
Although admittedly the parole board did not create the dangerous 
prisoner, neither did it do so in Smith v. Wade. 135 It did create a 
changed situation, as the people who failed to protect themselves be
lieving their tormentors were safely in jail would attest. 136 

131. See, e.g., Milburn v. Anne Arundel County Dept. of Social Servs., 871 F.2d 474, 476 
(4th Cir. 1989), a post-DeShaney case which held that no state-imposed restraint of liberty oc
curred when a plaintiff was voluntarily placed by his parents in foster care. It further held that 
since the foster parents' contract with the Department of Social Services did not contain a de· 
scription of the expected foster parent-foster child relationship, the child's physical abuse could 
not be attributed to the state's failure to supervise. Id. at 476-79. This holding is not so surpris
ing in light of the language the DeShaney court used in declining to decide whether foster care 
may constitute custody: "Had the State by the affirmative exercise of its power removed Joshua 
from free society and placed him in a foster home [he might be considered to be in custody]." 
109 S. Ct. at 1006 n.9 (emphasis added). But see Parham v. J.R., 442 U.S. 584, 600 (1979) 
(acknowledging that children have liberty interests in not being institutionalized even when par
ents seek institutionalization). 

132. See Note, supra note 35, at 950-55. 
133. White v. Rochford, 592 F.2d 381 (7th Cir. 1979); DeShaney, 109 S. Ct. at 1008 (Bren

nan, J., dissenting). See supra text accompanying notes 29-33. In the lower court opinion in 
DeShaney, Judge Posner sought to distinguish Rochford by characterizing it as a case in which 
the police placed the victim in a situation of high risk. 812 F.2d 298, 303 (7th Cir. 1987). 
Whether they indeed placed the children in the situation, or merely left them in it, as the Roch
ford dissent argues, 592 F.2d at 392, (Kilkenny, J., dissenting), is exactly the sort of "tenuous 
metaphysical" debate which the action/inaction distinction necessitates, and which the Rochford 
majority declined to enter. 592 F.2d at 384. 

134. DeSlzaney, 109 S. Ct. at 1011 (Brennan, J., dissenting). 
135. 461 U.S. 30 (1983). See text accompanying notes 122-23. 
136. Federal courts have uniformly refused to find a duty under federal law to protect the 

general public from released prisoners or mental patients. See Martinez v. California, 444 U.S. 
277 (1980); Fox v. Custis, 712 F.2d 84 (4th Cir. 1983); Bowers v. De Vito, 686 F.2d 616 (7th Cir. 
1982). Cases like Martinez have indicated that the result might be different where the state knew 
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The custody limitation is the product of the Court's preoccupation 
with state actions which are not only affirmative in the traditional 
sense, but physically tangible. 137 Although the custody limitation is 
too narrow even in light of these criteria, the criteria themselves bear 
no relationship to the concerns of due process. The state decided to 
leave Joshua in a violent home, subjecting him to known danger. 
Whether the state acted or failed to act, whether it placed him at risk 
or left him at risk, whether Joshua's confinement was physical or 
based on practical, social, economic and emotional forces, 138 the result 
is the same. The state abused its power by subjecting Joshua to a 
known risk without giving him the help it had ensured only it could 
offer. 

C. The Penalty/Subsidy Distinction 

Another, closely related assumption which flows from the action/ 
inaction distinction is that although government may not penalize 
constitutionally protected activity, it is under no obligation to subsi
dize it. To illustrate the facile cruelty of this questionable distinction, 
I turn to the abortion funding decisions which engendered it. 

In the first abortion funding cases, Beal v. Doe, 139 and Maher v. 

of a specific threat to a known person. See 444 U.S. at 285; DeShaney, 109 S. Ct. at 1004 n.4; see 
also Tarasoff v. Regents of the Univ. of Cal., 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 
(1976) (duty of psychiatrist to warn person of specific threat grounded in tort). But see Estate of 
Gilmore v. Buckley, 787 F.2d 714 (1st Cir. 1986) (no federal liability where state knew of specific 
threat to victim yet released dangerous mental patient), cert. denied, 479 U.S. 882 (1986). 

137. 109 S. Ct. at 1009 (Brennan, J., dissenting); see also C. MACPHERSON, Berlin's Division 
of Liberty, in DEMOCRATIC THEORY: EssAYS IN RETRIEVAL 117 (1973). As Professor Tribe 
points out, the custody cases fail to provide a helpful framework for resolving the DeShaney case 
because they do not recognize the harms a state can inflict, not merely on individuals, but sys
temically, as a result of its structure. Laurence Tribe, The Curvature of Constitutional Space: 
What Lawyers Can Leamfrom Modem Physics, 103 HARV. L. REv. 1, 11-12 (1989). 

138. In the context of upholding the practice of juvenile preventive detention, Justice Rehn-
quist evinced an understanding that custody need not be physical: 

[J]uveniles, unlike adults, are always in some form of custody. Children, by definition, are 
not assumed to have the capacity to take care of themselves. They are assumed to be subject 
to the control of their parents, and if parental control falters, the State must play its part as 
parens patriae. 

Schall v. Martin, 467 U.S. 253, 265 (1984) (citations omitted). See also The Supreme Court -
Leading Cases, 103 HARV. L. REv. 174 (1989) (Court's recognition of state's broad parens pa
triae interest at odds with DeShaney Court's view of private sphere of child rearing insulated 
from state intervention). 

Borrowing from fourth amendment law, the issue might be framed as whether Joshua was 
free to leave. The Court has long recognized that one need not be physically restrained to be 
seized or arrested: the question is whether under the circumstances a reasonable person would 
believe he was free to leave. United States v. Mendenhall, 446 U.S. 544 (1980). It is difficult to 
imagine where Joshua could have gone without state assistance. See also Palko v. Connecticut, 
302 U.S. 319, 327 (1937) (liberty is more than just exemption from physical restraint). 

139. 432 U.S. 438 (1977). Beal held that the Social Security Act does not require states that 
participate in Medicaid to provide funding for nontherapeutic abortions. 


