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EGALITARIANISM AND THE WARREN COURTY
Philip B. Kurland*

s late as 1966, an English philosopher could say that the word
A “equality,” unlike the words “freedom,” “liberty,” and “jus-
tice,” was not a “value word” but only a descriptive one.! He was
not denigrating the term or the concept. He was saying that “when
people talk about equality in a political or moral context what they
really mean to talk about is some closely evaluative concept, such
as impartiality or justice.”? What may have been true in England
in 1966 was only partially true in the United States. While the word
“equality” may still be used here to invoke other notions, it has
now developed charisma—to use another word that became pop-
ular at the same time. Equality is the banner behind which there
have been, both literally and figuratively, many marchers. In consti-
tutional terms, “equality” has become the first freedom.? It is a
goal—a value—in itself that, to many, needs little or no justifica-
tion.

The difficulty, of course, is that, even if it is self-justifying, the
concept is not self-defining. A century ago, Sir James Fitzjames
Stephen wrote that “equality is a word so wide and vague as to be
by itself almost unmeaning . . , .”* A plethora of recent literature
on the subject confirms both Stephen’s dictum and the widespread
interest that has developed in the subject.® These writings make it
abundantly clear that there is vast disagreement about the word’s

1 Copyright © 1970 by The University of Chicago. This Article was the basis
for the fourth of the Thomas M. Cooley lectures delivered at The University of
Michigan Law School on September 15-19, 1969, and will be one chapter in the
forthcoming book, Politics, the Constitution, and the Warren Court, to be published
in fall 1970 by The University of Chicago Press.

* Professor of Law, University of Chicago. A.B. 1942, University of Pennsylvania;
LL.B. 1944, Harvard University.—Ed.

1. J. WiLson, EquarLiry 17-18 (1966). Id. at 18:

“[E]quality” is primarily at least, a descriptive and not an evaluative term. It

may be more reasonable to suppose that equality is the corner-stone of a building

whose more obvious features are made up of other political concepts; that the
notion of equality, just because it is descriptive, is the essential point of depart-
ture of the road to liberalism.

2. Id. at 19,

8. See Kurland, “Equal in Origin and Equal in Title to the Legislative and
Executive Branches of Government”, 78 HArv. L. Rev. 143 (1964).

4. LiBErTY, EQUALITY, AND FRATERNITY 201 (1873).

5. See, e.g., A. GRiMEs, EQUALITY IN AMERICA (1964); R. HARRis, THE QUEST FOR
EquALiTy (1960); S. LAROFF, EQUALITY IN POLITICAL PHILosoPHY (1964); Nomos IX:
Equavrry (J. Pennock & J. Chapman ed. 1967); J. TENBROEK, EQUAL UNDER LAW (en-
larged ed. 1965); J. WiLsoN, supra note 1.
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connotations. If it is “value free,” it nevertheless engenders much ex-
citement among both its proponents and its opponents. Indeed, the
time has come when to speak out against “equality” is to invite the
same reaction as once was evoked by condemning Prohibition.

For my purposes, I prefer to accept the suggestion made by Chief
Judge Cardozo almost fifty years ago, when a different demand for
equality was filling the air—a demand for equality of bargaining
power to combat the constitutional concept of freedom of contract.
He said then: “The same fluid and dynamic conception which un-
derlies the modern notion of liberty, as secured to the individual
by constitutional immunity, must also underlie the cognate notion
of equality.”® Like the due process clause, the equal protection
clause, which must bear most of the burden for translating the var-
ious notions of equality into constitutional sanctions, must be rec-
ognized as “fluid and dynamic.” Certainly such a reading leads to
a broad judicial authority. At the same time, it might be noted that
the background for Cardozo’s statement was provided by Coppage
v. Kansas,” a knowledge of which might give rise to some arguments
for judicial restraint.

There are those, including some who have served on the Warren
Court, who have found justification for the contemporary egalitar-
ianism in the origins of the Constitution. For the most part, this
attitude has been based on what Professor Alfred Kelly has appro-
priately termed “law office” history.® It was just such history, history
that asks too much justification from the past, that Justice Goldberg
was relying on both in his 1964 Madison lecture® and in his 1964
opinion in Bell v. Maryland,*® which read very much alike. He as-
serted “that equality and liberty were the ‘twin themes’ of the Amer-
ican Revolution.”* Liberty and equality may well have been themes
struck by some of the revolutionaries, but certainly not liberty or
equality as their advocates presently conceive them. Justice Gold-

6. B. CArp020, THE NATURE OF THE JUDIGIAL Process 81-82 (1921).

7.236 US. 1 (1915) (state statute forbidding an agent of any employer from
coercing, requiring, demanding, or influencing any person to enter an agreement
not to join a labor organization held to violate the due process clause of the
fourteenth amendment).

8. Clio and the Gourt: An Illicit Love Affair, 1965 Sup. Ct. Rev. 119, 122.

9. Equality and Governmental Action, 39 N.Y.U. L. Rev. 205 (1964). The April
dateline on the issue of the review in which Justice Goldberg’s lecture appeared is
reminiscent of the T. S. Eliot’s lines: “April is the cruellest month . . . mixing Memory
and desire.” The Waste Land, in CoMPLETE POEMs AND PLAYs 37 (1958).

10. 878 U.S. 226, 286 (1964). The lecture was delivered on February 11, 1964; the
opinion came down on June 22, 1964.

11. Goldberg, supra note 9, at 205.
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berg did concede that equality was not mentioned in the Consti-
tution. But this was due, he stated, to the fact that the founders
“naturally assumed [that equality] was encompassed within the con-
cept of liberty whose blessings they heralded in the preamble to
the Constitution and later specifically guaranteed in the due pro-
cess clause of the fifth amendment.”*? The character of his argu-
ment was best revealed when he invoked Magna Carta as providing
one of the traditions of equality on which the American Revolution
rested. Magna Carta may have become a noble myth,'® but the no-
tion that King John and the barons were concerned about their
equality with the people would be difficult to justify.'*

Of course, there is evidence that some kinds of equality were
sought to be achieved at Philadelphia in 1787, and, as Goldberg
noted, some are in fact stated in the Constitution. He found solace,
for example, in the privileges and immunities clause of article 1V,
which equated citizens of one state with citizens of the other states.
But as to who were citizens, the Constitution was silent. Even the
privileges and immunities provided, to the extent they were defined,
seem trivial when compared with the egalitarian aspirations of to-
day.’® Goldberg also referred to article IV’s guarantee of a repub-
lican form of government. But he did not talk about the limited
franchise then available in most jurisdictions, the structure of the
upper houses of the state legislatures, or of the elitist character of
the United States Senate.

One can find forms of equality everywhere, if those are what
he is looking for. At the Convention itself, Benjamin Franklin sug-
gested that the pressure for a monarchy was based on the desire for
equality. He said that “there is a natural inclination in mankind
to Kingly Government. It sometimes relieves them of Aristocratic
domination. They had rather have one tyrant than five hundred. It
gives more of the appearance of equality among Citizens, and that
they like.”?® Indeed, the distinction between equality and the ap-
pearance of equality is an important one, as we have come to learn.

The Constitution did abolish titles of nobility, and its provi-
sion in article I, section 9, for the apportionment of direct taxes

12, Id. at 207.

13. See S. THORNE, A. DuNuAM, P. KURLAND & I. JENNINGS, THE GREAT CHARTER
48-74 (1965).

14. The arguments about, and the ambiguities of, Magna Carta have been can-
vassed in J. HOLT, MAGNA CARTA (1965).

15, See Corfield v. Coryell, 6 F. Cas. 546 (No. 3230) (C.C.E.D. Pa. 1828).

16. THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 83 (rev. ed. M. Farrand
1937) [hercinafter Farrand].
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was also egalitarian in its direction. So, too, were the abolition of
bills of attainder and the ban on a religious test for office. Even the
necessary and proper clause and the supremacy clause might be con-
strued as egalitarian, insofar as they contribute to a national uni-
formity of applicable rules of law.

The sticking point always comes with the recognition that the
Constitution also dealt with slavery. Justice Goldberg disposed of
that problem in this way:

In sum, then, the Constitution of the new nation, while heralding
liberty, in effect declared all men to be free and equal—except black
men, who were to be neither free nor equal. This inconsistency re-
flected a fundamental departure from the American creed, a de-
parture which it took a civil war to set right.1?

Which was the creed and which the aberration appears to have
been easier for Justice Goldberg to be sure of than it is for many
historians, professional as well as amateur. Nor did the Givil War
“set [it] right.”

At the time of the Revolution, however much one man was the
equal of the other, it was not thought to be the role of government
to effect that equality. It was expected only that the government
would treat one man as it would another. But that meaning of
equality is a far cry from the one that the Warren Court con-
fronted. A description of the Revolutionary scene more fitted to
the facts and less to the wish may be found in Professor John
Roche’s remarks:

If one were to have the temerity to translate this portion of The
Declaration [of Independence] into operational political theory, a
different proposition would emerge—the proposition which, I sub-
mit, is basic to an understanding of the development of equality
in America over the past three centuries. It would run roughly as
follows—uall those who have been admitted to membership by the
political community are equal. In other words, men achieve equality
as a function of membership in the body politic—and this member-
ship is mot an inherent right, but a privilege which the majority
accords on its own terms.

The myth of the libertarian past dies hard, but if we are going
to grasp historical reality, we must once and for all lay to rest the
notion that our forefathers built a pluralistic society around the
principles of liberty and equality.l8

The phrase in the Declaration of Independence to which Pro-

17. Goldberg, supra note 9, at 208.
18. Equality in America: The Expansion of a Goncept, 43 N.C. L. Rev. 249, 251-52
(1965).
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fessor Roche referred—that “all men are created equal”—has been
the keystone on which the myth has been built by the Justices of
the Warren Court, both on and off the bench.’® But the phrase
took hold, so far as I know, only orice in the early history of this
country: in the 1783 Massachusetts case of Quock Walker v. Na-
thaniel Jennings?® the opinion in which did not see the light of
day until 1874. Furthermore, the Declaration’s assertion of the
equal rights of all men referred only to their rights “to life, liberty,
and the pursuit of happiness,” and it is doubtful that it encompas-
sed any more. In any event, this happy phrase—"all men are cre-
ated equal”—saw no consequence in the Constitution.?

It is far easier to accept the proposition that the founders con-
templated an open society than it is to argue that they anticipated
a classless one. Pinckney certainly spoke for an open society at the
Convention when he said:

The people of the U. States are perhaps the most singular of any
we are acquainted with. Among them there are fewer distinctions
of fortune & less of rank, than among the inhabitants of any other
nation. Every freeman has a right to the same protection & security;
and a very moderate share of property entitles them to the possession
of all the honors and privileges the public can bestow: hence arises
a greater equality, than is to be found among the people of any
other country, and an equality which is more likely to continue—I
say this equality is likely to continue, because in a new Country,
possessing immense tracts of uncultivated lands, where every tempta-
tion is offered to emigration & where industry must be rewarded
with competency, there will be few poor, and few dependent—Every
member of the Society almost, will enjoy an equal power of arriving
at the supreme offices & consequently of directing the strength &
sentiments of the whole Community. None will be excluded by
birth, & few by fortune, from voting for proper persons to fill the
offices of Government—the whole community will enjoy in the fullest
sense that kind of political liberty which consists in the power the
members of the State reserve to themselves, of arriving at the public
offices, or at least, of having votes in the nomination of those who fill
them 22

This was the attitude of one whom Professor Morgenthau has
labeled an outstanding egalitarian of his time.23 There is some evi-
dence, however, of a similar attitude in the expressed views of Alex-

19. See notes 9-10 supra.

20, See DOCUMENTS OF AMERICAN HisTory 110 (8th ed. H. Commager 1968).
21. See C. BEcKER, THE DECLARATION OF INDEPENDENCE, 234 (reprint ed. 1942).
22. 1 Farrand, supra note 16, at 398.

23, See H. MORGENTHAU, THE PURPOSE OF AMERICAN Porrrics 11-18 (1960).
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ander Hamilton, who hardly can be characterized in the same way.
For example, as Professor Rossiter has pointed out:

Article II, section 1 of [Hamilton’s] draft constitution placed the
vote for members of the House in “the free male citizens and in-
habitants of the several States comprehended in the Union, all of
whom, of the age of twenty-one years and upwards shall be entitled
to an equal vote.” Other articles set a modest property qualification
for voters in senatorial and presidential elections, and this may be
an accurate measure of how far Hamilton was prepared to go in
making popular government truly popular. While he welcomed some
political democracy in his ideal polity, he certainly did not want it to
take command.?*

If the Warren Court’s egalitarian bent cannot find specific jus-
tification in the language or history of the Constitution as origi-
nally framed, it is equally bereft of assistance from the history and
purpose of the equal protection clause of the fourteenth amend-
ment, the place at which the doctrine of equality specifically en-
tered constitutional language.. Again, however, the Warren Court
preferred to indulge its liking for rewriting history. In Brown w.
Board of Education,?s the unanimous Court took solace in the am-
biguity of the amendment’s history. Since that time, however, a
divided Court has purported to resolve contemporary problems by
finding words here and there in congressional debates and reports
or in polemical writings of that time and this.?®

There are few things in the history of the equal protection
clause that are clear. One is that it was aimed at the destruction of
the Black Codes of the South. A second is that it, along with other
provisions of the fourteenth amendment, was intended to protect
the terms of the 1866 Civil Rights Act against judicial invalidation
and legislative repeal. How far beyond legislative and administra-
tive discrimination which is openly based on race the amendment
was intended to go cannot be told from the language or spirit of

24. C. ROSSITER, ALEXANDER HAMILTON AND THE CONSTITUTION 158-59 (1964). Pinckney
had also proposed a property requirement for office holders—not less than $50,000 for
legislators and judges and not less than $100,000 for the executive. 2 Farrand, supra
note 16, at 248. This proposal may have been foresighted, but it was hardly egalitarian.

25. 347 U.S. 483, 489 (1954). See Bickel, The Original Understanding and the Seg-
regation Decision, 69 HArv. L. Rev. 1 (1955).

26. See, e.g., Lewis, The Sit-In Cases: Great Expectations, 1963 Sup. Cr. Rev. 101;
Paulsen, The Sit-In Cases of 196¢4: “But Answer Came There None”, 1964 Sup. CT.
Rev. 137; Van Alstyne, The Fourteenth Amendment, the “Right” To Vote, and the
Understanding of the Thirty-Ninth Congress, 1965 Sup. CT. REv. 33; Kelly, supra note
8, at 142-49; Karst & Horowitz, Reitman v. Mulkey: A Telophase of Substantive Equal
Protection, 1967 Sup. Ct. Rev. 39. The relevant cases and the vast literature on the
subject may be garnered from the footnotes in these articles.
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the times. Nor is the intended scope of the 1866 Act clear from the
legislative history either of the Act or of the amendment.?” But, as
Dean Francis Allen has stated in his summary of the role of the
fourteenth amendment,

the great moral imperatives of due process and equal protection
could not be confined to their historical understandings when ap-
plied to the emerging issues of modern American life. There is
evidence that those who drafted Section 1 intended that the mean-
ings of these phrases should evolve and expand with the passage of
time and changes of circumstance.28

If the legislative history and the language of the fourteenth
amendment’s equal protection clause afforded scant support to the
Warren Court’s resolution of the specific problems that came be-
fore it, little more solace could have been gained from that kind
of history in which the Court is supposed to be expert—earlier
decisions construing the clause. The prime limitation on the ap-
plication of the clause-—that it barred only state action—was estab-
lished early® and had not yet been rejected by the time of Warren’s
accession to the bench, although it may have been seriously under-
mined by Shelley v. Kraemer.3® On the other hand, the equal pro-
tection clause itself had been expanded in a direction uncalled for
by either its history or its language. In the Slaughter-House Cases,3*
with a prescience that the New Yorker usually takes note of under
the rubric “The Clouded Crystal Ball,” the Court expressed doubt
that “any action of a State not directed by way of discrimination
against the negroes as a class, or on account of their race, will ever
be held to come within the purview of this provision.”?? It would
have been better had this focus been maintained. As it turned out,
for most of the amendment’s history, Negroes were only inciden-
tally afforded the benefits of the clause. In part, this anomaly oc-
curred because the judicial process is not self-starting. Except in
criminal cases, it takes an interested person with adequate resources

217. See Casper, Jones v. Mayer: Clio, Bemused and Confused Muse, 1968 Sup. CT.
Rev, 89.

28. The Constitution: The Civil War Amendments: XIII-XV, in 1 D. BOORSTIN,
AN AMERICAN PRIMER 165 (1966).

29. See, e.g., Virginia v. Rives, 100 U.S. 313, 318 (1880); Ex parte Virginia, 100 U.S.
389 (1880); Civil Rights Cases, 109 U.S. 3 (1883). For the strongest argument advanced
on behalf of the abolition of the restriction, at least in race relations cases, see Black,
“State Action,” Equal Protection, and California’s Proposition 14, 81 HArv. L. Rev. 69
(1967).

30. 334 US. 1, 22 (1948).

31. 83 US, (16 Wall) 36 (1873).

32. 83 US, (16 Wall)) at 8L.
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to initiate and carry on judicial proceedings to protect his rights.
Unlike the Chinese in California,?® Negroes as a class could not
secure their rights judicially before they had the resources to sup-
port litigation or legislation, and they could not get the resources
before they had secured their rights. But the early cases hardly in-
dicate a certainty of much success even if they had had the oppor-
tunity to utilize the courts freely.

The nadir of protection for Negroes came in 1883, with the
invalidation of congressional legislation in the Givil Rights Cases.3*
Thereafter, although moving with all the deliberate speed of a
glacier, the Court proceeded in the right direction. From the be-
ginning, the Court, with the support of Congress, was prepared to
confer on Negroes the dubious privilege of serving on juries.?® Zon-
ing laws providing for segregation of neighborhoods were inval-
idated in 1917.%¢ And racially restrictive covenants became unen-
forceable in 1948, thanks to Shelley v. Kraemer37

On the other hand, the Court borrowed from Massachusetts®
the “separate but equal” doctrine and applied it both to transpor-
tation facilities®® and to education*® whence it had come. But the
doctrine had been—if I may use the word—disintegrating in both
of these areas long before the era of the Warren Court.#* Still, the
use of the equal protection clause to protect the political rights of
Negroes was essentially abortive,®2 until the cases dealing with all-

83. The very large number of cases in which the Chinese attempted to use the
courts—often successfully—for the protection of their legal and constitutional rights is
detailed at length in H.N. Janish, The Chinese, the Courts, and the Constitution
(1969) (dissertation submitted in partial fulfillment of the requirements for the J.S.D.
degree, on file in the library of The Law School, University of Chicago).

34. 109 U.S. 3 (1883).

85. See, e.g., Virginia v, Rives, 100 U.S. 313 (1880); Pierre v. Louisiana, 306 U.S. 354
(1939); Smith v. Texas, 311 U.S, 128 (1940); Hill v. Texas, 316 U.S. 400 (1942); Patton
v. Mississippi, 332 US. 463 (1947); Cassell v. Texas, 339 US. 282 (1950); Avery v.
Georgia, 345 U.S. 559 (1953).

86. Buchanan v. Warley, 245 US. 60,

37. 834 U.S. 1 (unenforceable in state courts); HFurd v. Hodge, 334 U.SS. 24 (1948)
(unenforceable in the District of Columbia). See also Barrows v. Jackson, 346 U.S. 249
(1953).

88. Roberts v. City of Boston, 59 Mass. 198, 209 (1849). See also People ex rel. King
v. Gallagher, 93 N.Y. 438 (1883).

39. Plessy v. Ferguson, 163 U.S. 537 (1896).

40. Cumming v. Richmond County Bd. of Educ., 175 U.S. 528 (1899); Gong Lum v.
Rice, 275 US. 78 (1927).

41. See Missouri ex rel. Gaines v. Canada, 305 US. 337 (1938); Sipuel v. Board of
Regents, 832 U.S. 631 (1948); Sweatt v. Painter, 339 US. 629 (1950); McLaurin v.
Oklahoma State Regents, 339 U.S. 637 (1950); ¢f. Morgan v. Virginia, 328 US, 373
(1946); Henderson v. United States, 339 U.S. 816 (1950).

42. Pope v. Williams, 193 US, 621 (1904); Giles v. Harris, 189 U.S. 475 (1903);
Williams v, Mississippi, 170 U.S. 213 (1898). But see Guinn v. United States, 238 U.S.
347 (1915) (grandfather clause invalidated).
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white primaries came before the Court.** In sum, prior to 1954,
the equal protection clause had not been effectively used by the
Court for the protection of Negro rights, although by that year the
climate had changed and a recognition of this function was begin-
ning to be acknowledged.

Other minorities did not fare much better under the equal pro-
tection clause even though the Chinese had successfully evoked the
classic decision of Yick Wo v. Hopkins:**

Though the law itself be fair on its face and impartial in its ap-
pearance, yet, if it is applied and administered by public authority
with an evil eye and an unequal hand, so as practically to make
unjust and illegal discriminations between persons in similar circum-
stances, material to their rights, the denial of equal justice is . . .
within the prohibition of the Constitution.4

This case left the Court with a powerful doctrine for the restraint
of state power, but it did not say on whose behalf that doctrine
would be used. As it turned out, the doctrine was not used to pro-
tect other racial minorities, as is evidenced by the Japanese exclu-
sion cases;*® nor was it used to protect women*’ or aliens.*® But,
at least as to the Japanese-Americans and the aliens, the trend in
the other direction had started before 1954.%

To the extent that it performed any function, the equal protec-
tion clause was a supplementary device for protecting business ac-
tivities against state exercises of police® and taxing® powers. With
the ipse dixit that corporations are “persons” protected by the equal

43. Nixon v. Herndon, 273 U.S. 536 (1927); Nixon v. Condon, 286 US. 73 (1932);
¢f. United States v. Classic, 313 U.S. 299 (1941); Smith v. Allwright, 321 U.S. 649 (1944).

44. 118 U.S. 356 (1886).

45. 118 U.S. at 373-74.

46. Hirabayashi v. United States, 320 U.S. 81 (1948); Korematsu v. United States,
323 US. 214 (1944). See E. Rostow, The Japanese American Cases—A Disaster, in
‘THE SOVEREIGN PREROGATIVE 193 (1962). The argument that the equal protection clause
is not applicable to the national government is effectively answered by Hurd v. Hodge,
834 U.S. 24 (1948), and by Bolling v. Sharpe, 347 U.S. 497 (1954).

47. See, e.g., Goessaert v. Cleary, 335 U.S. 464 (1948).

48, See Ohio ex rel. Clarke v. Deckenbach, 274 US. 392 (1927); Terrace v. Thomp-
son, 263 U.S, 197 (1923); Crane v. New York, 239 U.S. 195 (1915); Heim v. McCall, 239
U.S. 175 (1915); Patsone v. Pennsylvania, 232 U.S. 138 (1914).

49. See Ex parte Endo, 323 U.S. 283 (1944); Takahashi v. Fish & Game Commn., 334
U.S, 410 (1948); Oyama v. California, 332 U.S. 633 (1948).

50, See, e.g., Hartford Steam Boiler Inspection & Ins. Co. v. Harrison, 301 U.S. 459
(1937); Mayflower Farms v. Ten Eyck, 297 US. 266 (1936); Smith v. Cahoon, 283 US.
553 (1931).

51. See, e.g., Valentine v. Great Atl. & Pac. Tea Co., 299 U.S. 32 (1936); Stewart Dry
Goods Co. v. Lewis, 294 US. 550 (1935); Concordia Fire Ins. Co. v. Illinois, 292 U.S.
535 (1934); Louis K. Liggett Co. v. Lee, 288 U.S. 517 (1933); Quaker City Cab Co, v.
Pennsylvania, 277 U.S. 389 (1928); Royster Guano Co. v. Virginia, 253 U.S. 412 (1920);
Southern Ry. v. Greene, 216 U.S. 400 (1910).



638 Michigan Law Review [Vol. 68:629

protection clause,? Chief Justice White made them the primary
beneficiaries of that provision. But essentially, the clause was only
a tail to the due process kite, as was implicit in Justice Holmes’
remark in Buck v. Bell that the equal protection clause was the
“usual last resort of constitutional arguments,”’® With the decline
of substantive due process in the economic realm® went the fall of
the equal protection clause in the same area. It is clear, then, that
prior to the Warren Court, the equal protection clause was not a
strong element in the Supreme Court’s arsenal. The egalitarian
movement was not yet a part of the American Zeitgeist. But equal-
ity was beginning to cast its shadow. Its entrance on the scene at
center stage was heralded by Brown v. Board of Education.s

It was appropriate that the resurrection of the equal protection
clause should be the result of the Negro Revolution of the 1950’
and 1960’s. Indeed, in a way, Chief Justice Warren was wrong when
he suggested in Brown that the Court could not turn back the
clock. For the Court was doing exactly that. It was returning to a
recognition of the central purpose of the equal protection clause—
to protect Negroes from discrimination at the hands of legislative,
administrative, and judicial bodies controlled by white majorities.
It was a return to the understanding of the Slaughier-House Cases
as to the use for which the clause was framed. What could not be
done was to treat the problems as the Court might have treated
them earlier, under different circumstances, in an essentially differ-
ent society.

Certainly the central problem of equality in this country has
always concerned the Negro’s right of access to American society.
This fact was recognized early by Tocqueville®® and too late by
Myrdal.’? By 1954, the resolution of the American dilemma had
been postponed until it could be postponed no longer. If other gov-
ernmental bodies did not see this necessity, at least the Supreme
Court’s eyes were open.

In 1835, Tocqueville anticipated the problem with which the

52. Santa Clara County v. Southern Pac. R.R., 118 US. 394 (1866). But sec
Connecticut Gen. Life Ins. Co. v. Johnson, 303 U.S. 77, 85 (1938) (Justice Black,
dissenting); Wheeling Steel Corp. v. Glander, 337 US. 562, 576-80 (1949) (Justice
Douglas, dissenting).

53. 274 U.S. 200, 208 (1927).

54. McCloskey, Economic Due Process and the Supreme Court: An Exhumation and
Reburial, 1962 Sup. Cr. REV. 84,

55. 347 US. 483 (1954).

56. See text accompanying note 59 infra.

57.1 G. MyroaL, AN AMERICAN DiLEMMA: THE NEGRO PROBLEM AND MODERN
DemMocrAcy xli-lv (1944).
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country is now faced: “If ever America undergoes great revolu-
tions, they will be brought about by the presence of the black race
on the soil of the United States: that is to say, they will owe their
origins, not to the equality but to the inequality of condition.”s®
Earlier in his epochal work he had written:

As long as the Negro remains a slave, he may be kept in a con-
dition not far removed from that of the brutes; but with his liberty
he cannot but acquire a degree of instruction that will enable him
to appreciate his misfortunes and to discern a remedy for them.
Moreover, there exists a singular principle of relative justice which
is firmly implanted in the human heart. Men are much more forcibly
struck by those inequalities which exist within the same class than
by those which may be noted between different classes. One can un-
derstand slavery, but how allow several millions of citizens to exist
under a load of eternal infamy and hereditary wretchedness? . . .

As soon as it is admitted that the whites and the emancipated
blacks are placed upon the same territory in the situation of two
foreign communities, it will be readily understood that there are
but two chances for the future: the Negroes and the whites must
either wholly part or wholly mingle. . . . I do not believe that the
white and black races will ever live in any country upon an equal
footing. But I believe the difficulty will be still greater in the United
States than elsewhere.5?

It is not hard to understand why the problem was not faced be-
fore 1954. What is more difficult to comprehend is why it had to be
faced in that year. The answer is probably contained in Tocque-
ville’s statement. Despite the emancipation, it was not until the
migration to the cities that the Negroes came face to face with the
awful realities of discrimination, for the migration brought them
close to, but not into, the community that the fourteenth amend-
ment intended that they share. Why then was the central question
posed in terms of public education? Essentially the answer is that
that area is one of the last realms of state competence and is one,
as the Supreme Court told us in the last term of the Warren Court,
which is basic to many of the other disqualifications that are im-
posed on Negroes.?

This Article deals with the Warren Court’s desegregation cases
in some detail, for they form the basis of its contributions to con-

58, 2 A. TOCQUEVILLE, DEMOCRACY IN AMERICA 256 (P. Bradley ed. 1945).

59. 1 id. at 373. Tocqueville’s doleful prediction was shared, as he remarked, by
Thomas Jefferson. Id. at 373 n46.

60, See Gaston County v. United States, 395 U.S, 285 (1969) (literacy test for voting
held invalid because of prior educational deprivation). See also Gould, Racial Equality
in Jobs and Unions, Collective Bargaining, and the Burger Court, 68 MicH. L. REv.
237, 254-57 (1969).
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temporary egalitarianism. At the core of this new constitutional
jurisprudence are the school desegregation cases; then come cases
that do not involve education; and the third layer is provided by
the cases concerned with national legislation dealing with this in-
tractable problem. All of these cases demonstrate that rapid move-
ment toward equality of the races is not attainable through the
judicial process. The Court has moved faster than society is pre-
pared to go. This is not to denigrate the Court’s efforts. The goal
is certainly closer than it would have been, and the situation is less
explosive than it might have been, without the Court’s efforts. We
are, after all, dealing with problems of a social revolution, and
such problems are not the usual grist for the judicial mill.

Brown v. Board of Education opened a Pandora’s box that was
about to release its contents without judicial prying. What the en-
suing years were to reveal was essentially that the Court, by itself,
is incapable of effecting fundamental changes in society. Of course,
it can spark explosions. But the special problems of school integra-
tion have remained largely unchanged, with small exceptions like
Berkeley, California, and Washington, D.C.;% and they have done
so even though the other branches of the national government
have joined the attempt to bring about change. When counsel for
the State of South Carolina suggested to the Supreme Court that
it would take sixty to ninety years to bring public opinion around
to acquiescence in school .desegregation,’? his statement sounded
like forensic hyperbole. Today it has all the appearance of stark
reality.

The immediate result of the Brown decree was to shift the bat-
tlefield from the heights of the Supreme Court to the foxholes of
the federal district courts.®® In 1958, the issue was back in the Su-
preme Court under highly explosive conditions. Cooper v. Aaron%
arose out of a conflict between good and evil in the city of Little
Rock, Arkansas. After the Brown decision, Little Rock’s school
board prepared a plan for the gradual integration of its school sys-
tem, although Arkansas had not been a party to the Brown litiga-

61. See J. COLEMAN, EQUALITY OF EDUCATIONAL OPPORTUNITY 1 (1966); U.S. CoMMN.
oN CiviL RIGHTS, SOUTHERN SCHOOL DESEGREGATION, 1966-67, at 90-91 (1967).

62. ARGUMENT: THE ORAL ARGUMENT BEFORE THE SUPREME COURT IN BROWN V.
Boarp oF EpUCATION OF TOPERA, 1952-55, at 412, 419-21 (L. Friedman ed. 1969). This
suggestion was made during the 1955 reargument of Briggs v. Elliott, which was
decided with Brown, when the Court was considering the appropriate remedy to grant
in these cases.

63. See J. PELTAsSON, FIFTY-EiGHT LONELY MEN (1961).

64. 358 U.S. 1 (1958).
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tion and was not subject to the Brown decree. The plan called for
the integration of the upper grades at the outset and annual addi-
tions of immediately lower grades until the entire program was
covered. Some Negro citizens of Little Rock complained in a suit
in the district court that the plan was too gradual, and they sought
a decree ordering an increased pace. The trial court declined this
relief and approved the plan, and its decision was affirmed by the
United States Court of Appeals.’® At the state level, however, a
razorback governor, with the unlikely name of Orville Faubus, led
an insurrection against the Supreme Court’s decision in Brown. In
1956, the Arkansas constitution was amended to call for resistance
to Brown, and legislation was enacted by which it was hoped to
prevent desegregation. Nevertheless, the city of Little Rock, cogni-
zant of the meaning of the Constitution’s supremacy clause, pro-
ceeded with its plan.

The day before the first Negroes were to enter a previously
white high school in Little Rock, Faubus sent national-guard troops
to prevent their entrance. What had been peaceful became chaotic.
The district court ordered the integration to proceed; the national
guard prevented it. The court then entered an injunction against
any interference by Faubus and his troops. Accordingly, the na-
tional guard was withdrawn, but it was too late. The mob had been
aroused. Only the arrival of federal troops permitted the Negro
students to enter the high school. Little Rock had become an armed
camp; law and order had disappeared. On petition of the school
board, the district court granted permission to postpone the ef-
fectuation of the plan for two and one-half years.®” The court of
appeals, however, reversed the trial court’s judgment,® and the Su-
preme Court affirmed the judgment of the court of appeals.®® The
Supreme Court recognized the problems of federalism that were
involved in Brown, but it was steadfast in its adherence to its ear-
lier position.? Its opinion was issued with the name of every Justice
listed among its authors:

The constitutional rights of respondents are not to be sacrificed
or yielded to the violence and disorder which have followed upon
the actions of the Governor and the Legislature. As this Court said

65. Aaron v. Cooper, 143 F. Supp. 855 (E.D. Ark. 1956).
66. 243 F.2d 361 (8th Cir. 1957).

67. Aaron v. Cooper, 163 F. Supp. 13 (ED. Ark. 1958).
68. 257 F24d 33 (8th Cir. 1958).

69. 358 U.S. 1 (1958).

70. 358 US. at 19-20.
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some 41 years ago in a unanimous opinion in a case involving
another aspect of racial segregation: “It is urged that this proposed
segregation will promote the public peace by preventing race con-
flicts. Desirable as this is, and important as is the preservation of the
public peace, this aim cannot be accomplished by laws or ordinances
which deny rights created or protected by the Federal Constitution.”
Buchanan v. Warley, 245 U.S. 60, 81. Thus law and order are not
here to be preserved by depriving the Negro children of their consti-
tutional rights. The record before us clearly establishes that the
growth of the Board’s difficulties to a magnitude beyond its unaided
power to control is the product of state action. Those difficulties,
as counsel for the Board forthrightly conceded on oral argument in
this Court, can also be brought under control by state action.

Article VI of the Constitution makes the Constitution the
“supreme Law of the Land.” In 1803, Chief Justice Marshall, speak-
ing for a unanimous Court, referring to the Constitution as “the
fundamental and paramount law of the nation,” declared in the
notable case of Marbury v. Madison, 1 Cranch 187, 177, that “It is
emphatically the province and duty of the judicial department to
say what the law is.” This decision declared the basic principle that
the federal judiciary is supreme in the exposition of the law of the
Constitution, and that principle has ever since been respected by
this Court and the Country as a permanent and indispensable feature
of our constitutional system. It follows that the interpretation of
the Fourteenth Amendment enunciated by this Court in the Brown
case is the supreme law of the land, and Art. VI of the Constitution
makes it of binding effect on the States “anything in the Constitution
or Laws of any State to the Contrary notwithstanding.” Every state
legislator and executive and judicial officer is solemnly committed
by oath taken pursuant to Art. VI, cl. 8, “to support this Constitu-
tion.” Chief Justice Taney speaking for a unanimous Court in 1859,
said that this requirement reflected the framers’ “anxiety to preserve
[the Constitution] in full force, in all its powers, and to guard against
resistance to or evasion of its authority on the part of a State .. .."”
Ableman v. Booth, 21 How. 506, 524.

No state legislator or executive or judicial officer can war against
the Constitution without violating his undertaking to support it.
Chief Justice Marshall spoke for a unanimous Court in saying that:
“If the legislatures of the several States may, at will, annul the judg-
ments of the courts of the United States, and destroy the rights
acquired under those judgments, the constitution itself becomes a
solemn mockery . . . .” United States v. Peters, 5 Cranch 115, 136.
A Governor who asserts a power to nullify a federal court order is
similarly restrained. If he had such power, said Chief Justice Hughes,
in 1932, also for a unanimous Court, “it is manifest that the fiat of a
state Governor, and not the Constitution of the United States, would
be the supreme law of the land; that the restrictions of the Federal
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Constitution upon the exercise of state power would be but impotent
phrases . . . .” Sterling v. Constantin, 287 U.S. 878, 397-398.7

The Court in this case was being carried away with its own
sense of righteousness if, by the preceding paragraphs, it meant
that a decision of the Supreme Court is supreme law in the same
way that a legislative act of Congress is supreme law. The judgment
in Brown was not binding on the state of Arkansas which was not
a party to it. It was, however, binding precedent on any court be-
fore which the same question should arise. Such a court, whether
it be federal or state, would be bound to choose the declaration of
principle by the Supreme Court rather than the announced law of
the state. Here Arkansas was a party to the litigation in the United
States district court in Little Rock; and while it had the right to
appeal the case in order to secure a reversal of position by the Su-
preme Court, it had no right to flout the order of the lower federal
court. Thus, the “supreme law of the land” was not the Brown de-
cision, but the order of the trial court issued in the course of that
court’s duty to follow Brown. This, and this alone, is the meaning
of Peters, of Ableman, and of Sterling—the cases the Court quoted
and relied upon.™

The state of Louisiana took a different route than Arkansas, al-
though its goal was the same. Louisiana actually sought to invoke
the ante bellum doctrine of interposition to avoid the Supreme
Court’s school desegregation efforts. The state legislature passed
three statutes. The first provided for segregation of all public
schools and the withholding of funds from any integrated school.
The second authorized the governor to close all public schools if
any one of them was integrated. The third provided for the take-
over by the governor of any school board which was under a deseg-
regation order. In a suit to enjoin the enforcement of these statutes,
a three-judge district court held them invalid.”™ Pending disposition
of the case in the Supreme Court, the state sought a stay of the injunc-
tion. In denying the stay, the Court rendered a per curiam opinion
giving short shrift to the ancient arguments.™ It exorcised quickly,
if not finally, the ghosts of the Hartford Convention and the Ken-

71. 358 U, at 16-19.

72. See text accompanying note 71 supra.

73. Bush v. Orleans Parish School Bd., 188 F. Supp. 916 (E.D. La. 1960).
74. Bush v. Orleans Parish School Bd., 364 US. 500 (1960).
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tucky and Virginia Resolutions. Later the Supreme Court affirmed
the district court’s decision without opinion.”™

So far as the hard-core opposition to desegregation was con-
cerned, however, the repeated decisions of the Supreme Court were
of little avail. What Arkansas and Louisiana had failed to accom-
plish in the courts, Virginia tried to achieve. In Griffin v. County
School Board of Prince Edward County,” a case involving one of
the school districts involved in the original Brown decision, the
Court was called on to review the closing of the public schools in
Prince Edward County, Virginia,” In addition to closing the schools,
the county provided financial assistance to students attending pri-
vate segregated schools. The Court held it unconstitutional for one
county to close its public schools while all the other public schools
in the state remained open. The Court was unanimous in rejecting
the tactic as unconstitutional, but it was divided as to the appro-
priate remedy. In an opinion by Justice Black, the Court said:

the record in the present case could not be clearer that Prince Ed-
ward’s public schools were closed and private schools operated in
their place with state and county assistance, for one reason, and one
reason only: to ensure, through measures taken by the county and the
State, that white and colored children in Prince Edward County
would not, under any circumstances, go to the same school. Whatever
nonracial grounds might support a State’s allowing a county to
abandon public schools, the object must be a constitutional one,
and grounds of race and opposition to desegregation do not qualify
as constitutional.?®

Justices Clark and Harlan disagreed “with the holding that the fed-
eral courts are empowered to order the reopening of the public
schools in Prince Edward County.”” They apparently believed that
the state retained the option under the equal protection clause
either to open the Prince Edward County schools or to close all the
rest, in order to assure equality of treatment.

The Court in Griffin also indicated that its patience was at an
end: “The time for mere ‘deliberate speed’ has run out, and that
phrase can no longer justify denying these Prince Edward County
school children their constitutional rights to an education equal to

75. Orleans Parish School Bd. v. Bush, 365 U.S. 569 (1961).
76. 877 U.S. 218 (1964).

77. See also Louisiana Financial Assistance Commn. v. Poindexter, 389 U.S. 571
(1968); St. Helena Parish School Bd. v. Hall, 368 US. 515 (1962).

78. 377 US. at 231.
79. 877 US. at 234,
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that afforded by the public schools in other parts of Virginia.””8?
This attitude was confirmed when the Court refused to stay the
Fifth Circuit’s order to all the southern states within its domain
to desegregate by the autumn of 1967.8 In the autumn of 1969,
at the end of Warren’s tenure, the order was still uneffected, but
the Government was hopeful.s2

The last of the Warren Court’s major school desegregation cases
were decided in 1968.83 At issue were the so-called “freedom of
choice” and “freedom of transfer” programs, which allowed par-
ents to choose the school they wanted their children to attend or
permitted them to transfer the children if the children were as-
signed to a school not of their choice. These programs were the
last of the devious resorts of state legislatures to avoid desegrega-
tion. They certainly had not worked to accomplish desegregation.
In dealing with them, the Supreme Court equivocated. Justice
Brennan, in Green v. County School Board wrote the opinion
for a Court that was again unanimous. He suggested that the meas-
ure of the validity of a “free choice” system was the extent to which
it eliminated a “dual system” of schools within the jurisdiction:

It is incumbent upon the school board to establish that its proposed
plan promises meaningful and immediate progress toward disestab-
lishing state-imposed segregation. It is incumbent upon the district
court to weigh that claim in light of the facts at hand and in light
of any alternatives which may be shown as feasible and more
promising in their effectiveness. Where the court finds the board to
be acting in good faith and the proposed plan to have real prospects

80. 877 US. at 234.

81. Caddo Parish School Bd. v. United States, 386 U.S. 1001 (1967).
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note 83 infra.
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for dismantling the state-imposed dual system “at the earliest practi-
cal date,” then the plan may be said to provide effective relief. . . .

‘We do not hold that “freedom of choice” can have no place in
such a plan. We do not hold that a “freedom-of-choice” plan might
of itself be unconstitutional, although that argument has been urged
upon us. Rather, all we decide today is that in desegregating a dual
system a plan utilizing “freedom of choice” is not an end in itself.80

Brennan went on to show in detail how the particular plan that
was the subject of review in the Green case failed to meet the
Court’s standards:

The New Kent School Board’s “freedom-of-choice” plan cannot
be accepted as a sufficient step to “effectuate a tranmsition” to a
unitary system. In three years of operation not a single white child
has chosen to attend Watkins school and although 115 Negro
children enrolled in New Kent school in 1967 (up from 35 in 1965
and 111 in 1966) 85%, of the Negro children in the system still
attend the all-Negro Watkins school. In other words, the school
system remains a dual system. . . . The Board must be required to
formulate a new plan and, in light of other courses which appear
open to the Board, such as zoning, fashion steps which promise
realistically to convert promptly to a system without a “white”
school and a “Negro” school, but just schools.8?

The Court then held, in Raney v. Board of Education®® and Monroe
v. Board of Commissioners,® that the respective “freedom of choice”
and “freedom of transfer” plans under attack did not effectively
change the “dual” systems into unitary systems and that those plans
were therefore invalid. Moreover, it ordered the district courts to
retain jurisdiction to ensure that desegregation took place imme-
diately.®°

The Court’s commitment to “disestablishmentarianism” has
been, from the beginning, confined to the problems arising in
states in which school segregation was compelled by law before the
Brown decisions. It has said nothing about the so-called de facto
segregation in nonsouthern communities. Yet this problem is under
vigorous attack by way of legislation,?® and sooner or later the Court
will have to pass on questions arising under that legislation and
under its administration by the Department of Health, Education,

86. 391 U.S. at 439-40.
87. 391 USS. at 441-42.
88. 391 U.S. 443 (1968).
89. 391 US. 450 (1968).
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and Welfare.?2 Meanwhile, the Court seemed inclined to leave the
burden of implementing desegregation to the legislative and exec-
utive branches of the national government.?®

Although the Court has long been engaged in the transfer of
power from the states to the national government, the school deseg-
regation cases marked the first time that it used the equal protec-
tion clause so fundamentally. Never before had the knife gone so
deeply into the fabric of society as it did in those cases. Surgical
excision of a cancer is a tricky thing. It is not clear that the prog-
nosis is favorable.

Equality as a judicial mandate is certainly not readily accom-
plished. Indeed, the Court’s own efforts have brought about little
change. Prior to congressional action by the passage of the 1964
Civil Rights Act,®* desegregation had been minimal. Since the Civil
Rights Act, the change has been better but still not good. Clearly,
the legislature with its power over the purse, has more effective
instruments in its hands than does the Court for bringing about
the change. On the other hand, Congress is far less committed to
the metamorphosis than the Court has been. Whether any action at
the national or state levels would have been forthcoming had not
the Court taken the first step, no one will ever be able to say. Cer-
tainly Congress was not ready to act when the Court acted. The
question also remains for some whether the desegregation rule was
a better first step than an attempt at enforcement of the separate-
but-equal doctrine would have been. Most “right thinking” people
believe that it was. But there are reasonable men, blacks as well
as whites, who believe that the conditions of the Negro in America
would have improved faster if concentration had been placed on
the improvement of Negro education in the black schools, that
such improved education would have soon resulted in integration
not only in the schools but throughout American life. On the other
hand, the advice that Learned Hand gave to the President of Har-
vard University in 1922 still sounds persuasive even in a different
context:

. .. I cannot agree that a limitation based upon race will in the end

92. See, e.g., Office for Civil Rights, U.S. Dept. of Health, Education & Welfare,
Policies on Elementary and Secondary School Compliance with Title VI of the Civil
Rights Act of 1964, 83 Fed. Reg. 4955 (1968).

93, See, e.g., Bell v. School City of Gary, 324 F.2d 209 (7th Cir. 1963), cert. denied,
377 US. 924 (1964). But see note 83 supra.

94, Act of July 2, 1964, Pub. L. No. 88-352, 78 Stat. 241, codified in 5 US.C.
§§ 2204-05 (1964), 28 US.C. § 1447(d) (1964), 42 US.C. §§ 1971, 1975a-d, 20002 to h-6
(1964).
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work out any good purpose. If the Jew does not mix well with the
Christian, it is no answer to segregate him. Most of those qualities
which the Christian dislikes in him are, I believe, the direct result
of that very policy in the past. Both Christian and Jew are here; they
must in some way learn to live on tolerable terms, and disabilities
have never proved tolerable. It seems hardly necessary to argue that
they intensify on both sides the very feelings which they are designed
to relieve on one. If after acquaintance, the two races are irretrievably
alien, which I believe unproven, we are, it is true, in a bad case, but
even so not as bad as if we separate them on race lines. Along that
path lie only bitterness and distraction.?s

The problems of segregation obviously extended far beyond
the public schools. Although the rationale of the Brown case was
limited to the field of education, the Court was soon faced with a
series of problems not resoluble in terms of the arguments made in
Brown.?® In most of these cases, including all of the early ones, the
Court took the easy way out. It struck down state-imposed segrega-
tion by means of per curiam orders which failed to explain how
the carefully contained Brown opinion opened like an umbrella to
bring these other matters under its shelter. Some friends of the
Court complained about this evasion of responsibility.?” Others,
more result-oriented, and pleased with the result, criticized the
critics.®®

Whatever the propriety of the means, the Court made it clear
through a series of unexplained decisions that the separate-but-equal
notion was, indeed, dead. According to the Court, the state could
not require segregation in public auditoriums,® on public beaches,1%°
on municipal golf courses,’®* in state-sponsored athletic events,102
in buses,% or even in jails.’®* The requirement of nonsegregated
courtrooms was a fortiori.l® The failure to desegregate public

95. THE Seivit oF LiBerTy 21 (2d ed. I. Dilliard 1958).
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parks by 1963 finally evoked a full-dress opinion by a unanimous
Court, but that opinion was directed solely to the issue of inordinate
delay.’¢ By 1963, the Court could properly rely on the fact that
everyone knew or should have known that the result reached in
Brown—if not its reasoning—governed the right of access to pub-
licly owned and controlled facilities.19?

The Court, however, was quickly moved into a new and even
more difficult series of problems. Like the bans in the Bill of Rights,
which are directed to actions of the national government and not
to those of its citizens, so the equal protection clause of the four-
teenth amendment is directed, by its terms, to the actions of states
themselves and not to those of their residents. This restriction
created hard issues for the Court in its attempts to solve the racial
problems of the country, because the essence of racial discrimina-
tion was social, not political. No laws were required to effectuate
segregation; it would exist without them. Jim Crow was not the
creature of state governments; state governments were the creatures
of Jim Crow. Litigation that resulted in a ban solely on state ac-
tivity—even when the decrees were effective—could reach only the
surface of the problem. The Court found itself compelled more
and more to deal with the actions of individuals as though they
were subject to the limitations of the fourteenth amendment. It
made for the hardest kind of opinion writing, for it meant writing
about one thing while acting on another.

Just as the Warren Court’s predecessor had given it a leg up in
the school segregation area, so too, in the area of state action, ear-
lier Courts had started moving down the path in the direction that
the Warren Court wanted to take. By the time of the Warren Court,
it could be said that state action included not only activities car-
ried out by governmental officials pursuant to a legislative mandate,
but actions of officials even in contravention of state law,1% actions
of private citizens carrying out state functions,’®? and at least some
actions of state courts in enforcing private agreements.!2® Still, these
cases, like those to be decided by the Warren Court, afforded no
clear rationale for the concept of state action.

In the 1956 term, the Court was faced with the question whether

106. Watson v. Memphis, 373 U.S. 526 (1963).
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a private school whose trustees were members of the Board of Di-
rectors of City Trusts, an official municipal agency, would be re-
quired to desegregate.!!! The segregation had resulted not from any
decisioni of the Board of Directors, but because of the terms of the
trust establishing the school. The Court held that, even though no
discretion was exercised by the state to exclude Negroes, the state
could not properly be the means for effecting such discrimination.
Later, however, when the school was removed from the control of
the official agency by action of the probate court, the Pennsylvania
Supreme Court held that desegregation was no longer required;
and the Supreme Court refused to review that decision.?

Then, in 1961, came Burton v. Wilmington Parking Author-
ity.113 A private restaurant in a municipally owned and operated
parking facility, which was built on land condemned by the state
and financed by tax-exempt bonds, refused service to a Negro. The
Negro brought suit in the state courts seeking a declaratory judg-
ment of his right to service, but the Delaware supreme court re-
jected his claim on the ground that the restaurant was acting in
a “purely private capacity.”*** The Supreme Court of the United
States reversed that decision and, in a rather murky opinion, held
the discrimination unconstitutional. Without isolating the factors
that transmuted the action of the restaurateur into state action,
Justice Clark, for a divided Court, held that the whole situation
amounted to state action:

By its inaction, the Authority, and through it the State, has not
only made itself a party to the refusal of service, but it has elected to
place its power, property and prestige behind the admitted dis-
crimination. The State has so far insinuated itself into a position
of interdependence with Eagle that it must be recognized as a
joint participant in the challenged activity, which, on that account,
cannot be considered to have been so “purely private” as to fall
without the scope of the Fourteenth Amendment.

Because readily applicable formulae may not be fashioned, the
conclusion drawn from the facts and circumstances of this record
are by no means declared as universal truths on the basis of which
every state leasing agreement is to be tested. Owing to the very
“largeness” of government, a multitude of relationships might

111. Pennsylvania v. Board of Directors of City Trusts, 353 U.S. 230 (1957).

112. Pennsylvania v. Board of Directors of City Trusts, 357 U.S. 570 (1958).
Ultimately the school was desegregated by a reinterpretation of the trust by the
Court of Appeals for the Third Circuit. Pennsylvania v. Brown, 392 F.2d 120 (3d
Cir. 1968); cf. Sweet Briar Institute v. Button, 387 U.S. 423 (1967).

113. 365 U.S. 715.

114. 157 A.2d 894 (Del. 1560).
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appear to some to fall within the Amendment’s embrace, but that it
must be remembered, can be determined only in the framework of
the peculiar facts or circumstances present. Therefore respondents’
prophecy of nigh universal application of a constitutional precept
so peculiarly dependent for its invocation on appropriate facts fails
to take into account “differences in circumstances [which] beget ap-
propriate differences in law,” Whitney v. State Tax Comm’n, 309
U.S. 530, 542. Specifically defining the limits of our inquiry, what we
hold today is that when a State leases public property in the manner
and for the purpose shown to have been the case here, the prescrip-
tions of the Fourteenth Amendment must be complied with by the
lessee as certainly as though they were binding covenants written
into the agreement itself.118

The Court’s opinion in Burton is pregnant with possibilities for a
broad expansion of the state action doctrine. But its concluding
language made it unlikely that the case would spawn anything but
further litigation.

At the following term of the Court, however, a case was disposed
of on the authority of Burton, although the only analogous factor
was that the restaurant was leased from a municipal facility. In
Turner v. Memphis*'® the appellant had not been refused service
but had been offered segregated service. The result was, appro-
priately, the same. What was surprising was that the divided Bur-
ton Court had turned into a unanimous Court in disposing of the
Turner case. This change could hardly be explained by the fact
that the restaurant was located within a municipal facility, because
that situation existed in both cases; but it might be explained by
the fact that the restaurant in Twurner was under compulsion to
desegregate because of its airport location, a factor the Court did not
mention.

The increasingly active nature of the Negro Revolution brought
the Court more difficult problems in a series of “sit-in cases” in
the 1962 term. In those cases, Negroes who had “sat in” at lunch
counters and restaurants that had refused to serve them and had
ordered them to leave had been convicted of criminal trespass
under state laws. Here the restaurants were not located in state
buildings or on state property. But while the earlier cases had in-
volved relief sought by the persons discriminated against, in these
cases it was the discriminating party who invoked the law that
resulted in the criminal convictions.

115. 365 U.S. at 725-26.
116. 369 U.S. 350 (1962).
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In Peterson v. City of Greenville " ten Negroes had refused
to leave a lunch counter at an S. H. Kress store after service had
been refused to them and the manager had ordered them to go.
The manager called the police who arrested the Negroes for
criminal trespass, and the Negroes were convicted. The manager
said that he had ordered them to leave solely because they were
Negroes; no other objection to their presence was offered. An
ordinance of Greenville made it illegal to serve ‘“white persons
and colored persons in the same room [except] where separate
facilities are furnished.”*'® The Supreme Court’s opinion, written
by Chief Justice Warren for all the members of the Court except
Harlan, upset the convictions entirely on the basis of the uncon-
stitutionality of the ordinance. The Court conceded that the four-
teenth amendment did not inhibit private conduct, but it stated
that the restaurant’s action in this case could not be considered
private conduct:

It cannot be denied that here the City of Greenville, an agency of
the State, has provided by its ordinance that the decision as to
whether a restaurant facility is to be operated on a desegregated
basis is to be reserved to it. When the State has commanded a partic-
ular result, it has saved to itself the power to determine that result
and thereby “to a significant extent” has become “involved” in it,
and, in fact, has removed the decision from the sphere of private
choice. It has thus effectively determined that a person owning,
managing or controlling an eating place is left with no choice of his
own but must segregate his white and Negro patrons. The Kress
management, in deciding to exclude Negroes, did precisely what
the city law required.i1®

The decision in Lombard v. Louisiana*®® decided the same day,
was more difficult to reach. In that case, the defendants were con-
victed under the state “criminal mischief” statute for refusing to
leave a lunch counter after being requested to do so. The Court,
again speaking through Chief Justice Warren, managed to discover
what it considered an equivalent of the ordinance in Peterson in
proclamations issued by the mayor and chief of police to the effect
that they would not condone sit-ins and would enforce the law
against those who engaged in the practice:

A State, or a city, may act as authoritatively through its executive

117. 373 U.S. 244 (1963).

118. Code of Greenville § 31-8 (1953), as amended (1958), quoted in 373 US. at
246-47.

119. 873 USS. at 247-48.
120. 373 U.S. 267 (1963).
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as through its legislative body. . . . As we interpret the New Orleans
city officials’ statements, they here determined that the city would
not permit Negroes to seek desegregated service in restaurants.
Consequently, the city must be treated exactly as if it had an
ordinance prohibiting such conduct. 121

Justice Douglas, who joined Warren’s opinion, was prepared to
expand the state action doctrine considerably further. He would
have found that any use of the state’s judiciary to enforce private
discrimination—at least in a place of public accommodations—was
a violation of the fourteenth amendment. Moreover, he would
have ruled that

[t]his restaurant is . . . an instrumentality of the State since the
State charges it with duties to the public and supervises its per-
formance. The State’s interest in and activity with regard to its
restaurants extends far beyond any mere income-producing licensing
requirement.122

Justice Harlan’s separate opinion set forth the basis for his
concern and for his unwillingness to join the opinions offered by
the majority of the Court:

Underlying the cases involving an alleged denial of equal protection
by ostensibly private action is a clash of competing constitutional
claims of a high order: liberty and equality. Freedom of the indi-
vidual to choose his associates or his neighbors, to use and dispose
of his property as he sees fit, to be irrational, arbitrary, capricious,
even unjust in his personal relations are things all entitled to a large
measure of protection from governmental interference. This liberty
would be overridden, in the name of equality, if the strictures of
the Amendment were applied to governmental and private action
without distinction. Also inherent in the concept of state action are
values of federalism, a recognition that there are areas of private
rights upon which federal power should not lay a heavy hand and
which should properly be left to the more precise instruments of
local authority.223

Harlan did not disagree, hardly anyone could, with the rationale of
the Court in these cases, which was simply that state action encom-
passed action taken by individuals under the compulsion of state
law. His concern came over the question whether there was such
compulsion in the particular case. He agreed that there was in
Peterson, but he felt that there was not in Lombard.

121. 873 U.S. at 273.
122. 8373 US. at 282-83.

128. Peterson v. City of Greenville, 373 U.S. 244, 250 (1968) (concurring in Peterson,
dissenting in Lombard).
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The problem of a lack of the traditional type of state action
appeared on the Court’s doorstep again in the 1963 term. The
issue, phrased as narrowly as possible, was “whether the Fourteenth
Amendment provides the Negro with a self-executing federal right
to equal treatment by the proprietors of private establishments
catering to all the public except Negroes.”!?* Again the Court
managed to evade the troublesome question, as it disposed of a
series of cases on one ground or other that found state action else-
where than in the judicial enforcement of the trespass laws. In
Robinson v. Florida* for example, the Court found that health
regulations caused such burdens to desegregated restaurants that
they, in effect, compelled the proprietors to exclude Negroes. In
fact, however, the evidence in the case that the health regulations
had anything to do with the segregation was no more than fanciful.
In another case, the Court reversed the defendants’ convictions on
the equally ephemeral grounds that the defendants did not have
adequate notice that they were breaking the law.2?¢ In a third case,
the Supreme Court found the evidence insufficient to support the
conviction, despite the state court’s decisions to the contrary.?*” In
still another decision, the Court pinned the responsibility for the
exclusion on the state because the amusement park employee who
issued the eviction notice was a deputy sheriff.?*® The opinions in
these cases were not convincing of anything except the Court’s
patent desire to avoid deciding the troublesome question of the
scope of state action for purposes of the fourteenth amendment.
Any broadening of the state action concept to include the action of
restaurant and amusement park proprietors would, as Harlan had
suggested, have impinged on individual freedom of association. On
the other hand, to permit the conviction of these peaceful demon-
strators to stand would have caused the Court’s collective gorge
to rise.

The principal case on this issue during the 1963 term, Bell v.
Maryland,*®® looked like a four-square confrontation. But that
anticipation underestimated the Court’s capacity for evasion. In
Bell, twelve Negro students had been convicted under the state’s
criminal trespass laws for engaging in a restaurant sit-in. They

124, Lewis, The Sit-In Cases: Great Expectations, 1965 Sup. CT. Rev, 101,
125. 378 U.S. 153 (1964).

126. Bouie v. City of Columbia, 378 U.S. 347 (1964).

127. Barr v. City of Columbia, 378 U.S. 146 (1964).

128. Griffin v. Maryland, 378 U.S. 130 (1964).

129, 878 U.S. 226 (1964).
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unsuccessfully challenged their convictions on both due process and
equal protection grounds through the courts of Maryland. Justice
Brennan, writing for the Court, did not “reach the questions that
have been argued under the Equal Protection and Due Process
Clauses of the Fourteenth Amendment.”?3® Avoidance of the ques-
tions was based on the fact that, subsequent to the time at which
the convictions were affirmed by the Maryland Court of Appeals,
both a city ordinance and a state statute had been passed making it
illegal to discriminate against Negroes in restaurants in the city and
the state. It took some very fancy construction to read Maryland law
as providing that a conviction which was affirmed by the highest
state court was subject to attack on the ground that it was incon-
sistent with a subsequently enacted public-accommodations law.
But the Supreme Court did not itself undertake to rewrite Maryland
law. It sent the case back to the Maryland courts with a blueprint
for doing so.

Although the majority opinion in Bell was supported by six
members of the Court—the Chief Justice, Douglas, Clark, Brennan,
Stewart, and Goldberg—several Justices spoke out on the substantive
constitutional issues in their own separate opinions. Douglas, as
he had earlier, was prepared to go as far as was necessary to inhibit
discrimination in places of public accommodation. He was eager
to do so especially because this important issue was not being faced
by the legislative branch:

We have in this case a question that is basic to our way of life and
fundamental in our constitutional scheme. No question preoccupies
the country more than this one; it is plainly justiciable; it presses
for a decision one way or another; we should resolve it. The people
should know that when filibusters occupy other forums, when op-
pressions are great, when the clash of authority between the indi-
vidual and the State is severe, they can still get justice in the courts.
When we default, as we do today, the prestige of law in the life of
the Nation is weakened.!!

The demands of justice were equally clear to Douglas. He would
have utilized the equal protection clause to put “all restaurants . . .
on an equal footing”!*? by making the state compel all of them
to serve Negroes. What the state of Maryland did by legislative
action, Douglas was prepared to have the Court do by constitutional
compulsion. There is no conflict, he asserted, between the right

130. 378 U.S. at 228.
131. 378 U.S. at 244-45.
132. 378 U.S. at 246,
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of the Negro to service and the personal preference of the restaurant
owner not to serve him, because many, if not most, restaurants are
owned by corporations: “Here, as in most of the sit-in cases before
us, the refusal of service did not reflect ‘personal prejudices’ but
business reasons. . . . The truth is, I think, that the corporate
interest is in making money, not in protecting ‘personal prej-
udices.” ”1%8 But even if the choice were between the personal
prejudices of the storekeeper and the right of the Negro to service,
the answer in Douglas’ view should be the same. As President
Johnson said in his State of the Union Message on January 8,
1964, “[sJurely [Negroes and whites] can work and eat and travel
side by side in their own country.”** Such rights are, for Douglas,
federally created rights of citizenship that must be enforced: “Sel-
dom have modern cases . . . so exalted property in suppression of
individual rights.”1%% “Apartheid”—a word Douglas reiterated—
is barred by the common law and must not “be given constitutional
sanction in the restaurant field.”13¢ There was, for Douglas, no
problem concerning the existence of state action. Convictions for
trespass, he stated, clearly fall within the ban of Skelley v. Kraemer:13
“Why should we refuse to let state courts enforce apartheid in resi-
dential areas of our cities but let state courts enforce apartheid in
restaurants? If a court decree is state action in one case, it is in the
other. Property rights, so heavily underscored, are equally involved
in each case.”?3® To reject this theory, the Justice suggested, is to
enhance the power of corporate management to a greater degree
than ever before: “Affirmance would make corporate management
the arbiter of one of the deepest conflicts in our society . . . .”*%
According to Douglas, most corporations are already suffering the
results of absentee management. When “the corporation is little
more than a veil for a man and wife or brother and brother . . .
disregarding the corporate entity often is the instrument for achiev-
ing a just result. But the relegation of a Negro customer to second-
class citizenship is not just. Nor is fastening apartheid on America
a worthy occasion for tearing aside the corporate veil.”40

Justice Goldberg, always a joiner, joined Douglas’ opinion as

133. 878 US. at 246 (footnote omitted).
134. Quoted in 378 U.S. at 247.

135. 378 US. at 253.

136. 378 U.S. at 254.

187. 334 U.S. 1 (1948).

138. 378 U.S. at 259.

139. 878 US. at 264.

140. 878 US. at 271.
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well as Brennan’s. But he also proceeded to write one of his own
in which he was joined by Douglas and the Chief Justice. Goldberg
found the answer to the problem as much in the aura of the Consti-
tution as in its words and its history. His novel argument was that
the Civil Rights Cases*** should be read as sustaining the conclusion
that he and Douglas offered, since in those cases Justice Bradley had
premised the Court’s position on the assumption that “[i]nnkeepers
and public carriers, by the laws of all the States, so far as we are
aware, are bound to the extent of their facilities, to furnish proper
accommodations to all unobjectionable persons who in good faith
apply for them.”42 Goldberg obviously believed that, where this
is untrue, as it is with regard to restaurants in most states, the
Civil Rights Cases should be stood on their heads. In any event, he
told us, John Marshall Harlan I, was right, and Bradley was wrong.
There can be no recognized conflict, Goldberg continued, between
the rights of Negroes to enjoy public accommodations and the rights
of the owners to exclude Negroes. The owners have no such rights.
In Goldberg’s view, the Constitution commands that the state
compel the owner to serve the Negro; it certainly cannot aid the
owner in his refusal to do so by permitting him to invoke the state
trespass laws. Indeed, Goldberg implied, if the owner resorts to
self-help to remove the unwanted visitors from the premises, it is
he and not the patron who should be subjected to the sanction of
the laws. In the context of such a case, then, the constitutional right
of privacy, which Goldberg was later to embrace with vigor,*® was
nowhere to be found:

[Certainly there are] rights pertaining to privacy and private as-
sociation . . . themselves constitutionally protected liberties.

We deal here, however, with a claim of equal access to public
accommodations. This is not a claim which significantly impinges
upon personal associational interests; nor is it a claim infringing
upon the control of private property not dedicated to public use. A
judicial ruling on this claim inevitably involves the liberties and
freedoms both of the restaurant proprietor and of the Negro citizen.
... The history and purposes of the Fourteenth Amendment indicate,
however, that the Amendment resolves this apparent conflict of
liberties in favor of the Negro’s right to equal public accommoda-
tions. . . . The broad acceptance of the public in this and in other
restaurants clearly demonstrated that the proprietor’s interest in
private or unrestricted association is slight.14¢

141. 109 U.S. 38 (1883).
142. 109 U.S. at 25,

143. See Goldberg’s opinion in Griswold v. Connecticut, 381 U.S. 479, 486 (1965),
in which privacy becomes a ninth amendment right.

144, 378 US. at 318-14.
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It came as a surprise to many that it was Justice Black who
picked up the gauntlet thrown down by Douglas, Goldberg, and
Warren. Black was joined by Harlan and White. For the senior
Justice there was no state action in Bell. Skelley v. Kraemer, Black
felt, was inapposite, for in that case, the Court properly held that

state enforcement of the covenants had the effect of denying to the
parties their federally guaranteed right to own, occupy, enjoy, and
use their property without regard to race or color. . . . When an
owner of property is willing to sell and a would-be purchaser is
willing to buy, then the Civil Rights Act of 1866 . . . prohibits a
State, whether through its legislature, executive, or judiciary, from
preventing the sale on the grounds of the race or color of one of
the parties.145

Obviously the same situation was not present in Bell. Black’s inter-
pretation of Shelley was interesting, but was certainly not the
classic or even a persuasive one. Yet neither was the construction
given by Douglas to the same case a convincing one. The Court,
Justice Black went on, is not Congress; each has its own role to play:

This Court has done much in carrying out its solemn duty to
protect people from unlawful discrimination. And it will, of course,
continue to carry out this duty in the future as it has in the past.
But the Fourteenth Amendment of itself does not compel either a
black man or a white man running his own private business to
trade with anyone else against his will. . . . The case before us does
not involve the power of the Congress to pass a law compelling
privately owned businesses to refrain from discrimination on the
basis of race and to trade with all if they trade with any. We express
no views as to the power of Congress, acting under one or another
provision of the Constitution, to prevent racial discrimination in the
operation of privately owned businesses, nor upon any particular
form of legislation to that end.14¢

Thus, the judicial phase of the right to equal treatment in
places of public accommodation came to an end, with a majority
of the Court never deciding the question on the merits. The Givil
Rights Act of 1964'*" became law and, for a while, took the spotlight.
The Civil Rights Act did not solve the problem of state action.
It only amended it a bit. Since the Court could work only with the
fourteenth amendment, the question which the Court faced was
whether it could impose a rule of nondiscrimination on individuals

145. 378 U.S. at 330-31.
146. 878 U.S. at 342-43.

147. Act of July 2, 1964, Pub. L. No. 88-352, 78 Stat. 241, codified in 5 US.C.
§§ 2204-05 (1964), 28 US.C. § 1447(d) (1964), 42 US.C. §§ 1971, 1975a-d, 2000a to h-6
(1964).
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solely because of the language and purpose of section 1 of that
amendment. With the new statute, however, the question became
whether Congress could impose such a rule of nondiscrimination.
Two major differences were clear. Congress was not limited to the
fourteenth amendment in seeking to eliminate discrimination; and
congressional authorization under the fourteenth amendment came
by way of section 5 as well as by reason of section 1. Whether section
5 authorized action that section 1 did not was a question that had
not yet been answered by the Warren Court. 248

It was with inordinate haste that the GCivil Rights Act was
tested in the Supreme Court. Seldom is a statute authoritatively
validated by the Court in the same year that it is enacted into law.
But that was the case with the Civil Rights Act. Section 201(a) of
the law provides:

All persons shall be entitled to the full and equal enjoyment of
the goods, services, facilities, privileges, advantages, and accommoda-
tions of any place of public accommodation, as defined in this section,
without discrimination or segregation on the ground of race, color,
religion, or national origin.14?

The test cases involved a restaurant and a motel. Restaurants and
motels were declared by the statute to be public accommodations
within the meaning of the statute if their operations “affect com-
merce” or if they are supported by “State action.”?%® Motels affect
commerce by definition. Restaurants affect commerce if they serve
or offer to serve food to interstate travelers or if “a substantial pro-
portion of the food served” has “moved in interstate commerce.”1%

In Heart of Atlanta Motel, Incorporated v. United States5? the
Court upheld the validity of the statute as applied to a motel because
of the “overwhelming evidence” presented to Congress that racial
discrimination in motels had an adverse effect on interstate com-
merce.’® Some may find the evidence less than overwhelming,
manufactured in some measure by federal executive officials at the
command of their superiors. But it does not take overwhelming
evidence to justify congressional findings of fact. Thus, the Court
rested on the commerce clause rather than on the fourteenth

148, See Burt, Miranda and Title II: A Morganatic Marriage, 1969 Sup. CT. REv. 81.
149, Act of July 2, 1964, Pub. L. No. 88-352, 78 Stat. 243, 42 U.S.C. § 2000a(a) (1964).

150. Act of July 2, 1964, Pub. L. No. 83-352, § 201(b), 78 Stat. 243, 42 US.C.
§ 2000a(b) (1964).

151. Act of July 2, 1964, Pub. L. No. 88-352, § 201(c), 78 Stat. 243, 42 US.C.
§ 2000a(c) (1964).

152, 879 U.S. 241 (1964).
158, 379 US. at 253.



660 Michigan Law Review [Vol. 68:629

amendment to justify the federal rule of nondiscrimination in
places of public accommodation.

Katzenbach v. McClung'® involved a restaurant—Ollie’s Bar-
becue. Again the evidence was far from “overwhelming” that *a
substantial portion of food served” at Ollie’s Barbecue came from
interstate commerce, or that, if it did, the portion was of such mag-
nitude as to affect interstate commerce. But the Court dispensed
with this necessity by invoking the principles of Wickard v. Fil-
burn®® Ollie’s interstate purchases might be insignificant, but all
barbecue stands together consume enough food through interstate
commerce as to have a serious effect. Again there were findings of
fact by Congress, dubious but desirable, that restaurants which
discriminate sell less food than would nondiscriminatory restaurants,
because interstate travel by Negroes was inhibited by discrim-
inatory action which cut off part of the potential market. Since
people tend to eat wherever they happen to be, however, it is not
quite clear how interstate commerce would be enhanced by this
compelled nondiscrimination. To the extent that they ate at Ollie’s,
they would be forsaking some other seller of the same kind of goods.
But there is no arguing by the Court with Congress when Congress
has reached conclusions that the Court admires. Indeed, the Court
itself readily acknowledged that the objective of the statute was not
really the enhancement of interstate commerce:

In framing Title II of this Act Congress was also dealing with what
it considered a moral problem. But that fact does not detract from
the overwhelming evidence of the disruptive effect that racial dis-
crimination has had on commercial intercourse. It was this burden
which empowered Congress to enact appropriate legislation, and,
given this basis for the exercise of its power, Congress was not
restricted by the fact that the particular obstruction to interstate
commerce with which it was dealin