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reasoned that Dewey “should not be penalized for first proceeding
with his contractual remedies through the arbitration process, as
preferred and indeed mandated by federal labor law.”% The court
buttressed this latter conclusion by reasoning that, since the arbitra-
tion proceeding was not purely private but served also as a substitute
for traditional judicial remedies, the first amendment was applicable;
the court held, therefore, that “[t]he right in question, freedom to
exercise one’s religion, is too precious to require plaintiff to accept
an arbitrator’s decision regarding it.”’5*

In its second decision,® the district court found that the Company
had clearly discriminated against Dewey. In reaching this result, the
court placed principal reliance on two sources: first, the United
States Supreme Court’s decision in Sherbert v. Verner® striking
down as unconstitutional South Carolina’s scheme of unemployment
compensation because it denied benefits to a Seventh Day Adventist
who had refused as a matter of religious principle to work on
Saturday; and, second, the more recent 1967 EEOG guidelines re-
quiring an employer to make reasonable accommodations to the
religious needs of its employees unless such accommodations impose
an “undue hardship” on the employer.5 The court ruled that Rey-
nolds had discriminated against Dewey because its compulsory
overtime requirement had the effect of forcing Dewey to choose
between his religion and his job; this discriminatory impact, the
court reasoned, violated the Supreme Court’s holding in Sherbert.
Moreover, the court held that Reynolds had not carried its burden
of proof under the EEOC guidelines; that is, that Reynolds’ evidence
that ten years ago it had experienced some difficulty in scheduling
production on Sunday was not sufficient to demonstrate a current
business “hardship.” In addition, the court emphasized that the
Company rule that allowed Dewey to find a qualified replacement
was an insufficient accommodation, since a fundamental part of

the context of private employment and in the absence of governmental action; the
Sixth Circuit was no more helpful in its off-handed dismissal of any first amendment
considerations because of the lack of state action. 429 F.2d at 329. But cf. Linscott
v. Miller Falls Co., 316 F. Supp. 1369 (D. Mass. 1970). In any event, the district court’s
reliance on the first amendment in the arbitration context, 291 F. Supp. at 789-90, has
serious implications—such as the incorporation of constitutional guarantees into arbi-
tration—that certainly are not adequately dealt with in its opinion. Cf. Edwards, Due
Process Considerations in Labor Arbitration, 25 Awrs. J. (n.s) 141 (1970).

50, 291 F. Supp. at 789.

51. 291 F. Supp. at 790.

52. Dewey v. Reynolds Metals Co., 300 F. Supp. 709 (W.D. Mich 1969).
53. 874 U.S. 398 (1963).

b4, See note 44 supra.
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Dewey’s religious beliefs prohibited him from asking anyone else to
work on Sunday.5

The fashioning of proper relief posed some difficulty for the
court, because it recognized that the 1966 EEOG guidelines,’® which
were in effect at the time when Reynolds discharged Dewey, pre-
scribed a scheme for reasonable accommodation that was far less
stringent than the 1967 guidelines relied on by the court. In effect,
the court suggested, without so stating, that Reynolds’ conduct was
not an unlawful employment practice under the 1966 guidelines.
The court therefore ruled that, while reinstatement was appropriate,
back pay would be accorded Dewey only for the period of his dis-
charge subsequent to August 1, 1967, when Reynolds should have
had notice of the new guidelines.5” Furthermore, by failing to strike
down the compulsory overtime provision, the court left it to the
parties to work out a reasonable accommodation for the future.

In its third decision in the case,% the district court refused to
stay Dewey’s reinstatement, although it stayed the money judgment,
and ruled, again adversely to Reynolds, that good faith on the part of
the employer is not a viable defense to a suit brought under title
VIL®® It found that Reynolds had engaged in an unlawful employ-
ment practice by intentionally discharging Dewey for his refusal to
work Sunday and to find a replacement.

On appeal, the United States Court of Appeals for the Sixth Cir-
cuit, in a two-to-one decision, reversed.®® The Sixth Circuit found
Sherbert inapplicable because it involved state action, whereas this
case involved private action.®? It also found inapposite the 1967
EEOC guidelines relied on by the district court, ruling that the 1966
guidelines, in effect at the time of Dewey’s discharge, were con-

55. Dewey claimed that asking someone else to work on Sunday was as much a
sin as was working himself. 300 F. Supp. at 715.

56, See note 43 supra.

57. 800 F, Supp. at 715 nl. The present guidelines became effective July 10, 1967.
The court never explained, however, why an award for back pay of the entire period
could not have been ordered on the basis of Sherbert v. Verner, which the court relied
on along with the guidelines. Perhaps the district court’s reliance on Sherbert was
more apparent than real.

58, Dewey v. Reynolds Metals Co., 304 F. Supp. 1116 (W.D. Mich. 1969).

59. 304 F. Supp. at 1121. See 42 US.C. § 2000e-5(g) (1964). Cf. Richards v. Griffith
Rubber Mills, 300 F. Supp. 338 (D. Ore. 1969).

60, 304 F. Supp. at 1121, The district court’s treatment of the issue of intent was
less than satisfying. Implicit from the court’s sparse discussion is the adoption of the
intent standard that is applied under the NLRA, which is the common-law test of
natural and foreseeable consequences. See Radio Officers’ Union v. NLRB, 347 US.
17 (1954).

61. 429 F.2d 324 (6th Cir. 1970).

62. 429 F2d at 329.
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trolling.®® 'The court held that, in any event, the Company rule that
permitted Dewey to find a replacement was a reasonable accommoda-
tion to Dewey’s religious beliefs even under the new guidelines and
thus Reynolds was under no present duty to alter its rules.% The
court also disagreed with, and expressed grave concern about, the
district court’s finding that the Company had intentionally engaged
in an unlawful employment practice, especially in light of the fact
that the Michigan Civil Rights Commission, the Office of Federal
Contract Compliance, the arbitrator, and the regional director of
the EEOC had all opined that Reynolds had not discriminated
against Dewey.®® The Sixth Circuit also amplified its dissatisfaction
with the trial court’s ruling on the intent issue by referring to the fact
that the district court had based its decision, in large part, on the ex
post facto application of the new EEOC guidelines.®

In addressing itself to the issue of discrimination, the court of
appeals declared that title VII did not ban neutral actions by an
employer, such as the compulsory overtime requirement in issue in
Dewey. The court ruled that the ban extended only to those actions
taken with the intent of denying employment opportunity because
of the enumerated proscribed criteria. In this regard the court said:

The reason for Dewey’s discharge was not discrimination on
account of his religion; it was because he violated the provisions of
the collective bargaining agreement entered into by his union with
his employer, which provisions were applicable equally to all em-
ployees. The violation consisted not only of his refusing to work
on Sundays, but also his refusing to arrange for a replacement,
which was an alternate procedure. He did arrange for five replace-
ments, but later refused even to do this, claiming that it was a sin.
He apparently did not regard it as sinful for him to collect wages
from an employer who was compelled to schedule overtime produc-
tion in order to meet its contractual commitments and eventually
meet its payroll.

To accede to Dewey’s demands would require Reynolds to dis-
criminate against its other employees by requiring them to work
on Sundays in the place of Dewey, thereby relieving Dewey of his
contractual obligation. This would constitute unequal administra-
tion of the collective bargaining agreement among the employees,
and could create chaotic personnel problems and lead to grievances
and additional arbitrations.s?

63. 429 F.2d at 329.
64. 429 F.2d at 331.
65. 429 F2d at 331.
66. 429 F.2d at 330.
67. 429 F.2d at 330.
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On the issue of election of remedies, the Sixth Circuit ruled that
Dewey had made a final and binding election of remedies by taking
his grievance to arbitration.®® Finding it anomalous that, under the
Steelworkers Trilogy,®® the employer would be unable to relitigate
the discrimination question if the arbitrator had ruled against it, the
court ruled: “Where the grievances are based on an alleged civil
rights violation, and the parties consent to arbitration by a mutually
agreeable arbitrator, in our judgment the arbitrator has a right to
finally determine them.”?°

On rehearing, the court of appeals again split two to one in
reversing the district court decision.” Emphasizing that the Act does
not require accommodation, the majority reiterated its opinion that
title VII prohibits only discrimination by design, rather than by
effect, and that under this standard the compulsory-overtime provi-
sion of the contract discriminated “against no one.”?? On the issue
of election of remedies, the majority noted two recent Fifth Circuit
cases” that were at odds with its previous decision, but nevertheless
refused to reverse itself on the question.

Dewey thus brings into sharp focus some of the serious legal
questions that are necessarily involved in the enforcement of the title
VII prohibition of religious discrimination in employment. What
follows is an examination of the most important of these difficulties.

68. 429 F.2d at 331-32.

69. The Steelworkers Trilogy consists of three cases decided by the Supreme Court
in 1960, which defined the scope of arbitration of labor contract disputes: Steelworkers
v. American Mfg. Co., 363 U.S. 564 (1960); Steelworkers v. Warrior & Gulf Nav. Co., 363
U.S. 574 (1960); Steclworkers v. Enterprise Wheel & Car Corp., 863 U.S. 593 (1960).

70. 429 F.2d at 331. Judge Combs, dissenting from the Sixth Circuit’s decision,
emphasized the deference to be shown an administrative agency’s interpretation
of the act it administers and noted that the prior EEOC guidelines also required
an “accommodation,” albeit far less demanding than the accommodation mandated by
the 1967 guidelines. 429 F.2d at 333. Reiterating that Dewey’s religious beliefs pre-
cluded his finding a replacement to work on Sunday, and finding no evidence offered
by Reynolds to indicate undue hardship, Judge Combs reasoned that Dewey’s dis-
charge violated title VII. 429 F.2d at 333-34. He also disagreed with that portion of
the majority opinion that ruled on the issue of election of remedies, noting that
Dewey’s rights under the contract and under title VII were separate and distinct;
he noted that the Court of Appeals for the Seventh Circuit, in Bowe v. Colgate-
Palmolive Co., 416 F.2d 711 (7th Cir. 1969), had ruled that a plaintiff could utilize dual
prosecutions so long as the windfall of duplicate relief was not allowed. 429 F.2d at
334,

71. 429 F.2d at 334, In the interim, Judge Combs had resigned from the federal
bench to run for Governor of Kentucky; Judge McCree replaced Judge Combs on the
panel. Judge McCree dissented from the denial of rehearing. 429 F.2d at 337.

72. 429 F.2d at 336.

73. Hutchings v. United States Indus., Inc., 428 F.2d 303 (5th Cir. 1970); Culpepper
v. Reynolds Metals Co., 421 F.2d 888 (5th Cir. 1970).
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II. THE DEFINITION OF RELIGION

One problem that both courts avoided in Dewey was the defini-
tion of the term “religion.” The district court found that there was
“no dispute as to the sincerity” of Dewey’s religious beliefs,” and
this finding was not overturned on appeal. The court’s finding is
significant not because it was determinative in Dewey, but rather
because it raises the question whether an employer could ever
launch a successful attack on the “religious” character of an asserted
religion or on the sincerity of an individual’s professed religious be-
liefs. If religion is indeed to be defined with reference to an individ-
ual’s “views of his relations to his Creator,”? then there is no purely
objective standard available to judge the existence of the thing
against which discrimination is prohibited. Since religion under the
law may involve nothing more than a “deeply and sincerely”?® held
belief, which may be “purely ethical or moral in source and con-
tent,”?” the mere assertion of belief will serve as prima facie evidence
of its genuineness. Unless the employer can point to some previous
specific and overt behavior that is patently inconsistent with the
individual’s professed beliefs, it is questionable whether he can suc-
cessfully challenge the employee’s sincerity. Even overt conduct may
be insufficient, because consistency of conduct cannot be the test of
sincerity of belief since, under the law, the individual “must accom-
modate [his] idiosyncrasies, religious as well as secular, to the com-
promises necessary in communal life.”?

The cornerstone to any discussion of law and religion may be
found in the often-quoted words of Justice Miller: “The law knows
no heresy, and is committed to the support of no dogma, the estab-
lishment of no sect.”” Justice Jackson, in West Virginia State Board
of Education v. Barnette,®® put forward this same proposition in his
highly stylized prose: “If there is any fixed star in our constitutional
constellation, it is that no official, high or petty, can prescribe what
shall be orthodox in politics, nationalism, religion, or other matters
of opinion or force citizens to confess by word or act their faith

74. 300 F. Supp. at 711.

75. Davis v. Beason, 133 U.S. 333, 842 (1890).

76. Welsh v. United States, 398 U.S. 333, 840 (1970).

77. Welsh v. United States, 398 U.S. 383, 840 (1970).

78. Otten v. Baltimore & O.R.R., 205 F.2d 58, 61 (2d Cir. 1953).
79. Watson v. Jones, 80 U.S. 679, 728 (1871).

80. 319 U.S. 624 (1948).
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therein.”® Freedom of religion, Justice Douglas emphasized in
United States v. Ballard,s?

embraces the right to maintain theories of life and death and of the
hereafter which are rank heresy to followers of the orthodox faiths
.+ .. Men may believe what they cannot prove. They may not be put
to the proof of their religious doctrines or beliefs. Religious ex-
periences which are as real as life to some may be incomprehensible
to others. Yet the fact that they may be beyond the ken of mortals
does not mean that they can be made suspect before the law.83

Given these judicial pronouncements, it is not surprising that the
Supreme Court has declared that “it is no business of courts to say
that what is a religious practice or activity for one group is not reli-
gion under the protection of the First Amendment.”8*

Built on the establishment and free exercise clauses of the first
amendment, this broad laissez-faire definition of religion is a reflec-
tion not only of the tolerance accorded differing beliefs in this
country, but of the virtual impossibility of distinguishing between
sincere and insincere religious beliefs. Based more on faith than on
reason, all religion, by definition, is somewhat irrational. For this
reason, erratic and inconsistent courses of action are meaningless in
testing the sincerity of one’s religious beliefs; hence, the “reasonable
man,” that amorphous, all-purpose source of guidance, is no help.
Perhaps no case better illustrates the irrationality of sincere religious
belief than Dewey itself.85 Prior to his conversion in 1961 to the Faith
Reformed Church, Dewey worked Sunday overtime without objec-
tion. Afterward, however, he perceived Sunday work as sinful and
stubbornly refused to perform it. Dewey did, however, allow Zagman
to replace him five times, until he came to view this substitution as
a sin also and told Zagman not to serve as his replacement. It is exas-
perating to ask how Zagman’s replacement of Dewey was religiously
acceptable on August 14, 1966, but not so two weeks later. Although
Dewey’s actions appear to brim with irrationality, they are no more
unreasonable than the practices of adherents of other religious sects.
For example, how can one rationally explain the practice of many
persons of the Jewish faith who maintain kosher homes, but who

81. 319 U.S. at 642,

82. 322 US. 78 (1944).

83. 822 U.S. at 86-87.

84. Fowler v. Rhode Island, 345 US. 67, 70 (1953).
85. Dewey is discussed in pt. L. supra.
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eat nonkosher food regularly at restaurants? Each has, after all, but
one stomach.

In short, since religion is based on a sometimes irrational faith,
consistency of belief cannot serve as a litmus paper test of conviction
or hypocrisy. The sincerity of one’s religious beliefs simply cannot be
measured by mere mortals. As one commentator has aptly put it:

How sincere in his religious beliefs is a person who, while pro-
fessing belief in the immortality of his soul and in rewards and
punishments in the next world seemingly spends his time doing
nothing but accumulating the things you can’t take with you, or a
preacher who in the same breath will say that God is love and that
sinners are in the hands of an angry God? Who can weigh and
measure the quantity and quality in professions of religious faith?88

Moreover, religious sincerity and religious verity are not sepa-
rate and distinct; examination of the former must inevitably lead to
scrutiny of the latter.8? Indeed, it seems somewhat fatuous to talk,
as do the EEOC guidelines,® of reasonable accommodation without
first asking against whose standards the accommodation should be
measured. Applying its own standard of reasonableness, the Sixth
Circuit Court of Appeals felt, and not without some justification,
that the scheme utilized by Reynolds that allowed employees to find
a replacement for Sunday overtime was more than reasonable. On
the other hand, as the district court quite properly pointed out,
under Dewey’s religious scruples, which viewed allowing another
person to work in one’s place as a sin equivalent to doing the work
oneself, Reynolds’ accommodation was anything but reasonable.

The difficulty the courts have in judging the sincerity of an in-
dividual’s religious beliefs, and their consequent general refusal to do
so, is compounded by the expansive definition recently accorded the
term “religion” by the Supreme Court in a somewhat different context.
In Welsh v. United States,3® the Court was confronted with the defi-
nition of “religious” under section 6(j) of the Military and Selective
Service Act of 1967, which provides for the exemption of conscien-
tious objectors from the draft.®® Quoting its earlier holding in United
States v. Seeger®! that traditional or parochial concepts of religion—
including belief in a Supreme Being—result in too narrow a defini-

86. Konvirz, supra note 13, at 101.

87. See, e.g., United States v. Ballard, 322 U.S. 78, 93, 95 (1944) (Justice Jackson,
dissenting).

88. See note 44 supra.

89. 398 U.S. 333 (1970).

80. 50 U.S.C. App. § 456(j) (Supp. V, 1965-1968).

91, 380 US. 163 (1965).
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tion, the Court in Welsk reiterated the Seeger definition of the term
“religious”: “The test might be stated in these words: A sincere and
meaningful belief which occupies in the life of its possessor a place
parallel to that filled by the God of those admittedly qualifying for
the exemption comes within the statutory definition.”®? The Court
then clarified this definition by stating that

[m]ost of the great religions of today and of the past have embodied
the idea of a Supreme Being or a Supreme Reality—a God—who
communicates to man in some way a consciousness of what is right
and should be done, of what is wrong and therefore should be
shunned. If an individual deeply and sincerely holds beliefs which
are purely ethical or moral in source and content but which never-
theless impose upon him a duty of conscience to refrain from par-
ticipating in any war at any time, those beliefs certainly occupy in
the life of that individual “a place parallel to that filled by ... God”
in traditionally religious persons. Because his beliefs function as a
religion in his life, such an individual is as much entitled to a
“religious” conscientious objector exemption under § 6(j) as is some-
one who derives his conscientious opposition to war from traditional
religious convictions,93

Although the Supreme Court in Welsk limited the scope of the
religious exemption to exclude those persons “whose beliefs are not
deeply held and those whose objection to war does not rest at all
upon moral, ethical, or religious principle but instead rests solely
upon considerations of policy, pragmatism, or expediency,’®* the
Court’s statutory interpretation nevertheless gave such a broad defini-
tion to “religion” that it may have opened a Pandora’s box
of analogous definitional problems under title VII with respect
to religion. It is true that Welsh, in dealing with the con-
scientious-objector exemption from the draft, applies a statutory
scheme that is entirely different than the Givil Rights Act. However,
it is significant that both Welsk and Dewey deal with federal legisla-
tive schemes that, in effect, add flesh to the bare bones of the first
cmendment. In each case the statute seeks to guarantee protection
for religious beliefs—protection against the draft requirement in
Welsh and protection against employment discrimination in Dewey.
Since the definition of ‘“religious” or “religion” is crucial to an
explanation of the scope of the statutory protections under both the
Military and Selective Service Act and title VII, it would not be

92, 398 U.S. at 839.
93. 398 U.S. at 340.
94, 398 US. at 342-43,
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surprising to find the broad Welsk definition adopted in future title
VII cases.

For title VII purposes, the comprehensive definition of religion
in Welsh is no doubt quite proper;® however, a total incorporation
of the broad Welsh definition of religion with no concomitant re-
striction in the statutory construction of “discrimination” or “intent”
would produce some horrendous results in religious-discrimination
cases under title VII. For example, an employee could well feel that
going bowling every Wednesday night is central to his existence and
well-being, and that for him not to do so would constitute a sin. Is
he required to work overtime Wednesday nights? Absurd? Yes, but
is this example any more absurd than Dewey’s belief? What if, in-
stead of praying every Wednesday night, an employee believes that
working overtime in itself is sinful; or an employee shows up for
work only on those days when he doesn’t hear the “call”? More
realistically, must an employer, under title VII, allow a Moslem em-
ployee to pray the five times a day required by his faith? What if we
call the employee’s action a slowdown instead of prayer? This short
series of hypotheticals, while at first blush rather nonsensical, is not
so unrealistic. To many, Robert Dewey might appear to be an excep-
tion. But given a sufficiently expansive definition of religion and the
utter futility of challenging the sincerity of an individual’s religious
beliefs, there will be countless Robert Deweys in this diverse coun-
trY.QB

Arbitrator Kahn indicated in his decision that he was troubled by
these problems. He observed:

It is worth noting, perhaps, that Article IX, Section 3 [of the
collective bargaining agreement], applies explicitly to “all straight
time and overtime work.” Suppose that an employee decided to join
a religious organization with a Wednesday Sabbath, and that he
thereafter refused to work on Wednesdays. It would be obvious, I
think, that the Company could properly find this employee in vio-

95. That title VII meant to incorporate a broad definition of religion is beyond
dispute. This conclusion is supported by the legislative history, which indicates that
an amendment to exempt atheists from the protection of title VII was defeated. See 110
Cong. Rec. 6568, 7217 (1964). See also Opinion Letter of EEOC General Counsel, Aug.
2, 1966, in BNA Las. PoLicy & Prac. 401:3013 (1966); Note, Title VII—Religious Dis-
crimination in Employment—Is “Effect on Individual Religious Belief* Discrimination
Based on Religion Under the Civil Rights Act of 19642, 16 WAYNE L. Rev, 327, 333
(1969).

96. See, e.g., A.C. Rochat Co., 165 N.LR.B. 421 (1967), in which bargaining with
a union was claimed to contravene the religious beliefs of an employer. Cf. Church of
Scientology v. Richardson, 39 U.S.L.W. 2402, 2403 (9th Cir. Jan. 11, 1971) (holding
that an instrument allegedly essential to the practice of Scientology could be barred
from importation upon administrative determination as a misbranded device without
evaluation of the “truth or falsity of any related ‘religious’ claims”).
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lation of Rule 11; yet, the language of this Agreement makes no
distinction for this purpose between straight time and overtime
work assignments.®7

On rehearing, the Sixth Circuit also alluded to this and other un-
orthodox religious practices and ruled: “The employer ought not
to be forced to accommodate each of the varying religious beliefs and
practices of his employees.”’9

In sum, the necessarily broad definition of religion has a serious
impact on the sweep and possible effect of asserted title VII rights. In
defining the scope of those rights, this expansive and malleable
definition of religion cannot be ignored. Indeed, it serves to buttress
the argument, to which we next turn, that the definition of “dis-
crimination” under title VII should be narrow and encompass only
intentional discrimination, rather than be the broader one of reason-
able accommodation or the still broader one of discrimination by
effect.

III. DEFINITION OF DISCRIMINATION

One of the central problems faced in Dewey was the definition of
religious discrimination under title VII. At least three such defi-
nitions are possible. First, title VII could be interpreted to pro-
hibit only intentional and willful acts of discrimination—that is,
discrimination by intent—such as an employer’s refusal to hire Jews
or Catholics because of their religion. Second, it would be possible
to construe title VII as prohibiting an employer action or rule that is
otherwise neutral on its face, such as a requirement that all workers
must work on Sunday, if the action is not uniform in its impact on
employees holding differing religious beliefs—in other words, dis-
crimination by effect. Third, title VII could be construed as incor-
porating the more recent 1967 EEOC guidelines, which adopt the
discrimination-by-effect standard, but which allow for exculpation
(1) if the employer has made an effort reasonably to accommodate
the religious needs of the employee, or (2) if an accommodation can-
not be made without undue hardship to the employer.

In Dewey, the Sixth Circuit on rehearing unmistakably limited
title VII's proscription to the intentional religious-discrimination
standard. Although the court toyed with the reasonable-accommoda-
tion theory in its first opinion, only to conclude, contrary to the
district court, that Reynolds had made such an accommodation,® its

97. Kahn, supra note 27, at 7.
98. 429 F.2d at 385.
99. 429 F.2d at 331.
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second decision rejects any such requirement.®® The district court,
on the other hand, adopted both the EEOGC standard of accommoda-
tion and, by badly straining Sherbert v. Verner, the discrimination-
by-effect standard.®* Thus, the series of opinions in Dewey brings
into focus the conflicting definitions of discrimination and illustrates
the scope that can be given to each. In order to resolve this conflict,
it is useful to look at the sources from which the proper definition of
discrimination can be gleaned.

A. The Legislative History

The most readily available source is, of course, the Act itself. At
first blush, however, title VII provides little help. Section 703(a)02
prohibits discrimination “because” of the categories there enumer-
ated. What “because” means surely is open to dispute. Was Dewey
discharged because he refused to work Sundays or because of his re-
ligious beliefs? Or because Reynolds refused to make a reasonable
accommodation? Or because of all three? The word “because” is
simply too ambiguous to provide guidance.

Considerably more helpful are sections 703(h) and 706(g). The
former section declares that an employer is not guilty of unlawful
discrimination under the Act if he provides for different terms and
conditions of employment for his employees working at different
locations, “provided that such differences are not the result of an
intention to discriminate because of race, color, religion, sex or na-
tional origin.”%® The latter section allows for remedial relief in title
VII cases if it is found that the employer “has intentionally engaged
in or is intentionally engaging in an unlawful employment prac-
tice.”2%¢ Both sections seem to be directed only at discrimination by
intent. Indeed, this conclusion seems to be buttressed by some of
the legislative history of the Act.

The legislative history is admittedly sparse on this point, but
interpretative statements made by proponents of the Act give some
clues to the meaning of discrimination under title VIIL. For example,
some comments by Senator Hubert Humphrey—one of the principal
architects of the 1964 Civil Rights Act—lend support to the more
restrictive definition of “discrimination”:

A new subsection 703(h) has been added, providing that it is not

100. 429 F.2d at 335.

101. 300 ¥. Supp. at 713-15.

102. 42 US.C. § 2000e-2(a)(1) (1964).
103. 42 US.C. § 2000e-2(h) (1964).
104. 42 US.C. § 2000e-5(g) (1964).



March 1971] Religious Discrimination 621

an unlawful employment practice for an employer to maintain
different terms, conditions, or privileges of employment either in
different locations or pursuant to a seniority, merit, or other incen-
tive system, provided the differences are not the result of an inten-
tion to discriminate on grounds of race, religion, or national origin.
For example, if an employer has two plants in different locations,
and one of the plants employs substantially more Negroes than
the other, it is not unlawful discrimination if the pay, conditions,
or facilities are better at one plant than at the other unless it is
shown that the employer was intending to discriminate for or
against one of the racial groups. Thus this provision makes clear
that it is only discrimination on account of race, color, religion, sex,
or national origin, that is forbidden by the title. This change does
not narrow application of the title, but merely clarifies its present
intent and effect.1%

In regard to section 706(g), he added:

Section 706(g) is amended to require a showing of intentional
violation of the title in order to obtain relief. This is a clarifying
change. Since the title bars only discrimination because of race,
color, religion, sex, or national origin it would seem already to
require intent, and, thus, the proposed change does not involve any
substantive change in the title. The express requirement of intent is
designed to make it wholly clear that inadvertent or accidental dis-
criminations will not violate the title or result in eniry of court
orders. It means simply that the respondent must have intended to
discriminate 106

If by “inadvertent or accidental discriminations” Senator Humphrey
had in mind neutral employer acts that are nondiscriminatory in ap-
plication but discriminatory in effect, then his statements do indeed
give credence to the view that “discrimination” under title VII means
only discrimination by intent.

Further support for this narrow definition of discrimination can
be found in the views expressed by Senators Joseph Clark and Clifford
Case, the floor managers of the Givil Rights Act. In their interpreta-
tive memorandum concerning title VII, they noted, inter alia:

It has been suggested that the concept of discrimination is
vague. In fact it is clear and simple and has no hidden meanings.
To discriminate is to make a distinction, to make a difference in
treatment or favor, and those distinctions or differences in treatment
or favor which are prohibited by section 704 are those which are
based on any five of the forbidden criteria: race, color, religion, sex

105. 110 Cono. Rc. 12,723 (1964).
106. 110 Cone. Rec. 12,723-24 (1964) (emphasis added).
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and national origin. Any other criterion or qualification for employ-
ment is not affected by this title.207

Under this narrow view, Reynolds surely did not discriminate against
Dewey, since it applied its compulsory overtime requirement and
replacement scheme evenhandedly. Indeed, under the Clark-Case
standard, Reynolds, by accommodating Dewey’s religious beliefs as
it was required to do under the EEOC guidelines, would arguably be
guilty of an unlawful employment practice under title VII, for such
an accommodation would seemingly constitute favored treatment.

This narrow definition of discrimination is also sustained by a
memorandum prepared by the Justice Department in reply to Sen-
ator Lister Hill’s argument that title VII would undermine seniority
systems. This memorandum noted:

Title VII is directed at discrimination based on race, color, reli-
gion, sex or national origin. It is perfectly clear that when a worker
is laid off or denied a chance for promotion because under estab-
lished seniority rules he is “low man on the totem pole” he is not
being discriminated against because of his race. Of course, if the
seniority rule itself is discriminatory, it would be unlawful under
Title VIL If a rule were to state that all Negroes must be laid off
before any white man, such a rule could not serve as the basis for a
discharge subsequent to the effective date of the title.108

In distinguishing between a system that is based on the equal ap-
plication of a rule—for example, seniority—and one that relies on
the prohibited categories—for example, requiring all Negroes to be
laid off first—the Justice Department’s memorandum is clearly
premised on the narrow definition of discrimination.

B. The Problem of Race Discrimination

While the legislative history of title VII appears to support the
narrow view of discrimination—and it surely does not give explicit
support to the broader discrimination-by-effect view—the courts have
nevertheless been reluctant to embrace the former definition, prob-
ably because of the difficult and subtle problems posed by racial,
rather than religious, discrimination under the Act.'®® Even before

107. 110 Cone. REc. 7218 (1964).

108. 110 Cone. Rec. 7207 (1964).

109. On March 8, 1971, as this Article was going to print, the Supreme Court
rendered its first significant interpretation of title VII in Griggs v. Duke Power Co.,
39 U.S.L.W, 4317 (U.S. March 8, 1971). In Griggs the Court was faced with a case in-
volving the present effects of past willful race discrimination against black workers.
After the employer abandoned his policy of overt discrimination, he initiated a new
policy that required a high-school diploma and completion of intelligence tests for all
jobs from which blacks had previously been excluded. In holding these requirements
to be in violation of title VII, the Court ruled:

The objective of Congress in the enactment of Title VII is plain from the language
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the passage of the Civil Rights Act of 1964, the federal courts at-
tempted to curb racial bigotry by finding discrimination in cases in
which a requirement that was nondiscriminatory on its face led in
practice to a discriminatory result. The decision of the Fifth Circuit
Court of Appeals in Meredith v. Fair'*® is a good example of this ap-
proach. Meredith involved a requirement at the University of Missis-
sippi that, in order to be admitted to the university, an applicant
was required to furnish the names of six university alumni who could
attest to the applicant’s good character. On its face such a require-
ment appears nondiscriminatory; but since there were no Negro
graduates of the university, it was virtually impossible for a Negro
applicant to have six alumni attest to his good character. Conse-
quently, the requirement was found to be discriminatory.

Given the historical patterns and traditions of racism in the United
States, and in light of the strong congressional mandate embodied in
the Civil Rights Act to eliminate the “glaring . . . discrimination
against Negroes,”*! it is not surprising that some federal courts have
adopted the broad definition of discrimination in title VII cases.?
But this judicial approach may be unnecessary, a possibility that can
be demonstrated again with reference to Meredith. While Meredith
seems to support the broad discrimination-by-effect definition, it may
actually be a better example of the narrow discrimination-by-intent
view. The rule being challenged in Meredith was innocuous on its
face, but the court recognized that the rule was deliberately estab-
lished for the purpose of discriminating against Negroes.*'3 Thus, it
can be legitimately asserted that the case really involved intentional
discrimination; it would be a good example of discrimination by
effect only if the court had assumed that the University of Mississippi
had established the alumni rule without intending to discriminate.

of the statute. It was to achieve equality of employment opportunities and remove
barriers that have operated in the past to favor an identifiable group of white
employees over other employees. Under the Act, practices, procedures, or tests
neutral on their face, and even neutral in terms of intent, cannot be maintained if
they operate to “freeze” the status quo of prior discriminatory employment prac-
tices. . . . What is required by Congress is the removal of artificial, arbitrary, and
unnecessary barriers to employment when the barriers operate invidiously to dis-
criminate on the basis of racial or other impermissible classification. . . . The Act
proscribes not only overt discrimination but also practices that are fair in form,
but discriminatory in operation. The touchstone is business necessity. If an em-
ployment practice which operates to exclude Negroes cannot be shown to be
related to job performance, the practice is prohibited.
39 US.L.W, at 4319,

110. 298 F.2d 696 (5th Cir. 1962).
111. H.R. Rep. No. 914, 88th Cong., Ist Sess. 18 (1968).

112. See, e.g., United States v. IBEW, Local 38, 428 F.2d 144 (6th Cir. 1970); Gregory
v. Litton Systems, Inc.,, 316 F. Supp. 401 (C.D. GCal. 1970); Dewey v. Reynolds Metals
Co., 300 F. Supp. 709 (W.D. Mich, 1969).

113, 298 Fad at 701.
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That assumption, however, would surely have been contrary to fact.

The point of this analysis is to suggest that the courts need not
adhere to a broad definition of discrimination in race cases under
title VII because the desired results may be satisfactorily achieved
under the more limited heading of discrimination by intent. In other
words, in the race cases, a finding of an unlawful employment practice
based on the present effects of past acts of willful discrimination*
should be classified as discrimination by intent, not by effect;1% the
discriminatory effects in such cases are premised, in the first instance,
on an intent or design to treat Negroes differently from whites. Either
definition scheme will lead to the same result in cases of racial dis-
crimination, but the adoption of a standard of discrimination by in-
tent will produce entirely different results in religious-discrimination
cases than will a standard of discrimination by effect.

C. The Role of the EEOC in Fashioning a Definition
of Discrimination

In grappling with the problem of defining religious discrimina-
tion under title VII, another source of guidance is, of course, the
EEOC. As the Supreme Court has noted, “When faced with a prob-
lem of statutory construction, this Court shows great deference to
the interpretation given the statute by the officers or agency charged
with its administration.”*1¢

Although the EEOQC is surely a source of guidance in construing
title VII, there are two compelling reasons here to suggest that the
role of the Commission, in fashioning a definition of “discrimina-
tion,” should be somewhat circumscribed. One of these reasons was

suggested long ago by the Supreme Court:

We consider that the rulings, interpretations and opinions of the
Administrator under this Act, while not controlling upon the courts
by reason of their authority, do constitute a body of experience and
informed judgment to which courts and litigants may properly resort
for guidance. The weight of such a judgment in a particular case
will depend upon the thoroughness evident in its consideration, the
validity of its reasoning, its consistency with earlier and later pro-
nouncements, and all those factors which give it power to persuade,
if lacking power to control. 117

Thus, in a case such as Dewey, the weight of judicial deference to be

114, See Local 189, Papermakers v. United States, 416 ¥.2d 980 (5th Cir. 1969), cerz.
denied, 397 U.S. 919 (1970).

115. This point is amplified in the text accompanying notes 175-83 infra.

116. Udall v. Tallman, 380 US. 1, 16 (1965). 4ccord, Phillips v. Martin Marietta
Corp., 39 US.L.W. 4160, 4161 (U.S. Jan. 25, 1971) (Justice Marshall, concurring in the
per curiam decision); Idaho Sheet Metal Works v. Wirtz, 383 U.S. 190, 205 (1966).

117. Skidmore v. Swift & Co., 328 U.S. 134, 140 (1944) (emphasis added).
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accorded the Commission’s judgment is a function of the thorough-
ness, validity, and consistency in the EEOC reasoning. In Dewey there
were two sets of EEOC guidelines for religious discrimination that
seriously conflicted with one another: the earlier 1966 guidelines
that limited the proscription to intentional discrimination and
arguably did not require accommodation in a Dewey-type situa-
tion;18 and the more recent 1967 guidelines that broadened the im-
pact of the former guidelines to require accommodation in such cir-
cumstances.*® Given this reversal of position by the EEOG, there is
a serious question whether the EEOC’s judgment lacks “consistency
with earlier and later pronouncements.”*? Moreover, as will be
shown,'*! the EEOC has been inconsistent in applying its accommoda-
tion formulation: it has treated a charge of religious discrimination
differently when the charge is based on the application of a union
shop provision than when based on other provisions of a collective
bargaining contract, such as the compulsory overtime provision in
issue in Dewey.

The second reason suggesting that the role of the EEOC should be
circumscribed here is the statutory scheme of enforcement under
title VII. Under the Act, the EEOGC has no enforcement power;!??
moreover, under its own interpretation of the statute, the Commis-
sion is without power to prevent a party from bringing a court action
if the party himself rejects the settlement reached between the EEOC
and the employer.1?® The Commission’s view is in accord with court
decisions'? that have emphasized that “under Title VII, the charging
party and suing plaintiff acts as a private attorney general”*?s and
that the primary responsibility for the adjudication of rights under
title VII rests with the courts, not with the Commission.?2¢ This view
also comports with the legislative history of the Act, which indicates

118. 31 Fed. Reg. 8370 (1966), set forth in note 43 supra. See text accompanying
note 132 infra.

119. 29 C.F.R. § 1605.1 (1970), set forth in note 44 supra. See text accompanying
notes 133-39 infra.

120. See text accompanying note 117 supra.

121, See text accompanying notes 142-46 infra.

122, The United States Senate recently voted to give the EEOC the power to issue
cease-and-desist orders in order to enforce title VII. Equal Employment Opportunity
Enforcement Act of 1970, S. 2453, 91st Cong., 2d Sess. (1970). However, the House ver-
sion of the bill stalled in the Rules Committee and did not clear the House before

expiration of the 91st Congress. Proponents of the legislation thus will have to begin
again and win both Senate and House passage in the new Congress.

123, Letter from the EEQOGC Director of Compliance to US. Gypsum Co., June 19,
1967, cited in Cox v. United States Gypsum Co., 284 F. Supp. 74, 84 (N.D. Ind. 1968).

124, See, e.g., Flowers V. Local 6, Laborers, 431 F.2d 205 (7th Cir. 1970).
125. Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 715 (7th Cir. 1969).

126. Fekete v. United States Steel Corp., 424 F.2d 331 (3d Cir, 1970); Culpepper
v. Reynolds Metals Co., 421 F.2d 888 (5th Cir. 1970).
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that Congress did not intend to place “the Commission in the Court
House door.”127
Given this lack of enforcement power and the inconsistent be-

havior of the EEOC, perhaps it is not surprising to find that the
Commission, which filed an amicus brief to the Sixth Circuit in sup-
port of Dewey’s petition for a rehearing, implicitly urged the court to
ignore its guidelines.2?8 Recognizing that the 1966 guidelines, not the
more stringent 1967 guidelines relied on by the district court, were
in effect when Dewey was discharged,'?® the EEOC attempted in its
brief to soft-pedal the significance of the district court’s ex post facto
application of the later 1967 guidelines, arguing that

[t]he timing of the Commission interpretations is irrelevant, since as

the Court of Appeals for the Third Circuit stated in Fekete v. U.S.

Steel, 2 FEP Cases at p. 543:

But in this role of investigator and conciliator, the Commission
is not the final arbiter of an individual’s grievance.

Although the Court is to accord great weight to the Commission’s
interpretation of the statute . . . it may not deprive the plaintiff of
relief from the unlawful employment practice by turning to a de-
funct Commission guideline.130

In circumstances such as these, when the EEOC itself has argued that
its guidelines should be ignored, the courts should show grudging, if
any, deference to the Commission’s judgment.

Since the courts may decide that, despite the preceding arguments,
the Commission does have a purposeful role to play in construing
religious discrimination under the Act, it may be useful here to re-
view some of the EEOC interpretations concerning the obligations
of an employer under title VII. The Commission’s first religious
guidelines, issued June 15, 1966,'%* required an employer to make
only very limited accommodation for his employees’ religious be-

127. Cox v. United States Gypsum Co., 284 F. Supp. 74, 84 (N.D. Ind. 1968). The
district court in United States Gypsum derived its “Court House door” phrase from a
comment by Senator Javits that illustrated that the EEOGC was not intended to be the
only party with standing to sue under title VII: “The Commission may find the claim
invalid; yet the complainant still can sue, and so may the Attorney General, if he
finds reasonable cause for doing so. In short the Commission does not hold the key
to the courtroom door.” 110 Conc. REc. 13,697 (1964), quoted in 284 F. Supp. at 83,

128. Brief for EEOC as Amicus Curiae at 10-11, Dewey v. Reynolds Metals Co.,
429 F.2d 324 (6th Cir. 1970).

129. Under the Act, an employer is relieved from liability under title VII for the
alleged commission of an unlawful employment practice if he “pleads and proves that
the act of omission complained of was in good fzith, in conformity with and in
reliance on any written interpretation or opinion of the commission.” 42 U.S.C.
§ 2000e-12(b)(1) (1964).

130. Brief for EEOC as Amicus Curiae at 10-11, Dewey v. Reynolds Metals Co.,
429 F.2d 324 (6th Cir. 1970).

131. 31 Fed. Reg. 8370 (1966). See note 43 supra.
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liefs, and required none at all if the result would be either serious
inconvenience to the employer or disproportionate allocation of un-
favorable work. Moreover, the 1966 guidelines stated that an em-
ployer could prescribe a work week applicable to all employees, even
though such a schedule did not operate with uniformity in its effect
upon the religious beliefs of all employees. Of greatest importance in
the Dewey situation, the guidelines provided:

(8) The employer may prescribe the normal work week and fore-
seeable overtime requirements, and, absent an intent on the part of
the employer to discriminate on religious grounds, a job applicant
or employee who accepted the job knowing or having reason to
believe that such requirements would conflict with his religious

obligations is not entitled to demand any alterations in such require-
ments to accommodate his religious needs.32

At the time of Dewey’s conversion the compulsory overtime require-
ment was part of the collective bargaining agreement; therefore,
under the Commission’s 1966 guidelines, Reynolds was not guilty of
discrimination.

Under the new guidelines, effective July 10, 196723 the reason-
able-accommodation provision is far more stringent; an employer can
avoid the requirement that he make reasonable accommodation only
by carrying the burden of proving undue hardship. Employers have
been able to meet this burden only in truly compelling cases—for
example, when the job required availability on a seven-day-a-week,
round-the-clock basis,!? or when a short harvesting season necessitated
attendance every day for six weeks.’3® In more pedestrian cases—for
example, when an Orthodox Jew?®® or a member of the Radio Church
of God*37 wanted to leave work early on Friday nights, or when an
employee was absent several Saturdays because of his religious be-
liefs'3®—the Commission has found that the employer had not met its
burden of proving undue hardship. In fact, in the last case, the Com-
mission used rather sweeping language in defining discrimination.
It ruled: “[W]hile a rule may apply equally to all employees, it may
well have unequal impact on them. . . . A rule which forces a person
to choose between his religion and his job limits that person’s exer-
cise of his religion and is thereby discriminatory in its effect.”13?

182. 31 Fed. Reg. 8370 (1966). See note 48 supra.

133. 29 CF.R. § 1605.1 (1970). See note 44 supra.

134, EEOC Dec. No. 70773, 2 FAlR EmpL. PrAC. Cas. 686 (May 7, 1970).
135, EEOG Dec. No. 7099, 2 FAIrR EMpL. PrAC. Cas. 227 (1969).

136. EEOC Dec. No. 70716, 2 FAIR EMpL. Prac, Cas. 684 (April 23, 1970).
187. EEOG Dec. No. 70670, 2 FAIR EmrpL. Prac. Cas. 586 (March 30, 1970).
138. EEOG Dec. No. 70580, 2 FAIR ErmpL. Prac. Cas. 516 (March 2, 1970).
139. 2 FAR EMPL. PrAC. Cas, at 516.
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D. The Impact of the EEOC Definition of Discrimination

Before moving on, it might be useful to consider the impact and
breadth of the Commission’s rules. Assume that an employer operates
a seven-day-a-week operation, that he has entered into a collective
bargaining contract with a union, and that the contract provides for
shift preference by seniority. What if a low-seniority employee, who
works a shift that includes Saturday and Sunday, converts to a religion
that requires him not to work on one of those days? Must the em-
ployer then transfer this employee out of a Sunday or Saturday shift
even though numerous employees with greater seniority are required
to work over the weekend? Under the EEOG guidelines, the transfer
of one employee could hardly be said to create an “undue hardship”
for the employer, but what of the other employees? What of the hard-
ship imposed on the employee who waited a long time to acquire
sufficient seniority in order to avoid weekend work and is now forced
back into it because of someone else’s religious beliefs? Are the
religious beliefs of one individual so weighty that they supersede the
lack of religious beliefs of another? Or suppose a job applicant in-
forms his prospective employer that he cannot work Sundays, a day
that he would be expected to work because of his lack of seniority.
Does the employer discriminate by not offering the applicant a job?
Again, in the absence of “undue hardship”—which is nearly im-
possible to demonstrate if the work force is large enough—the em-
ployer would be guilty of discrimination unless he gave the job ap-
plicant a non-Sunday shift, something to which the applicant would
not be entitled but for his religious beliefs. Compare this problem
with that of an employee who wants to take a few weeks off for a
pilgrimage or one who refuses to work Sunday overtime, as Dewey
did.

The thrust of this argument is that the reasonable-accommoda-
tion formulation imposes a priority of the religious over the secular.
Freedom of religion necessarily includes the freedom not to believe,
as well as the freedom to believe.14® Who is to say that the desire to
stay home Sunday and do nothing is any less worthy of protection
than is the need to attend church that same day? But the EEOC’s
standard clearly chooses the one over the other. In so doing, it mis-
conceives not only title VII but the delicate balance between the free
exercise of religion and the operation of a secular society.1#*

140. The first amendment guaranty of religious freedom has been recognized as
extending protection to members of secular society against governmental action that
- is invoked “because of their faith, or lack of it.” Everson v. Board of Educ., 330 US.
1, 16 (1947).
141. Cf. Reynolds v. United States, 98 U.S. 145 (1878).
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It is curious, however, that the Commission has not applied its
reasonable-accommodation standard uniformly to all provisions of a
collective bargaining contract. In fact, the Commission has opined
from the outset that an employer who, pursuant to a union shop
provision, requires an employee to join a union contrary to the
employee’s religious beliefs does not discriminate against that em-
ployee by discharging him for refusing to join the union.*? The
Commission’s General Counsel has taken the position that, since
the National Labor Relations Act (NLRA) specifically permits union
shop agreements without providing for religious exemptions,¥® a
discharge for failure to join a union does not constitute discrimina-
tion under title VIL.1#* The EEOC has never satisfactorily explained,
however, why a union shop provision should be treated differently
from any other provision in a collective bargaining contract—for
example, a compulsory overtime provision. Granted, the NLRA
specifically allows a union shop agreement, but section 8(d)**5 of the
same Act has been construed to permit union and employer agree-
ments on compulsory overtime; indeed, an employer violates the
Act if he refuses to bargain over such a clause.#¢ If there is a dis-
tinction between the two types of provisions, it is one without a
difference.

Union shop provisions have, of course, been upheld under both
the Railway Labor Act'#” and the NLRA® as not infringing the first
amendment rights of employees who refused to join, and were later
discharged, because of their religious scruples. These decisions have
recently received implied support from the Supreme Court’s denial
of certiorari in Russell v. Catherwood,**? a case in which a New York
appellate court disallowed unemployment compensation eligibility

142. The Commission adopted this position prior to the promulgation of any
guidelines. See Opinion of the EEOC General Counsel, G.C. 641-65, Dec. 29, 1965,
in BNA Las. PoLicy & Prac. 401:1006 (1967). The Commission’s position remained un-
changed after the 1966 guidelines were formulated. See Opinion Letter of EEOC Acting
General Counsel, Jan. 26, 1967, in BNA Las. PoLicy & Prac. 401:3033 (1967).

143. National Labor Relations Act § 8(2)(3), 29 U.S.C. § 158(2)(3) (1964).

144. Opinjon Letter of EEOC Acting General Counsel, Jan. 26, 1967, in BNA Las.
PoLicy & Prac. 401:3033 (1967).

145, 29 US.C. § 158(d) (1964).

146. See, e.g., NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342 (1958);
NLRB v. Century Cement Mfg. Co., 208 F.2d 84 (2d Cir. 1953).

147. See, e.g., Gray v. Gulf, M. & O.R.R., 429 F.2d 1064 (5th Cir. 1970), cert. denied,
39 U.S.L.W. 3208 (U.S. Jan. 12, 1971); Wicks v. Southern Pacific Co., 231 ¥.2d 180 (9th
Cir. 1856); Otten v. Baltimore & O.R.R., 205 F.2d 58 (2d Cir. 1953).

148. Linscott v. Millers Falls Co., 316 F. Supp. 1369 (D. Mass. 1970).

149, 83 App. Div. 2d 592, 304 N.Y.5.2d 415, cert. denied, 399 U.S. 936 (1970). See also
Stimpel v. California State Personnel Bd., 6 Cal. App. 3d 206, 85 Cal. Rptr. 797, cert.
denied, 400 U.S. 952 (1970).



