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miliar to administrative lawyers.130 These surveys of past cases will then 
provide a basis for analysis of possible new ethics rules. 

A. Ethics Enforcement Cases 

Undue influence is a relatively new subject on the agendas of the 
congressional ethics committees. As recently as a decade ago, there had 
never been a disciplinary case raising the issue, and even advisory gui
dance was quite limited. 

For many years, the most authoritative pronouncement on point 
was Advisory Opinion No. 1 of the House Ethics Committee.131 Issued 
in 1970, the advisory opinion seemed largely devoted to setting forth a 
strong defense of congressional casework. The Committee added only a 
few qualifying admonitions; for present purposes, the most relevant of 
these was that "[d]irect or implied suggestion of either favoritism or re
prisal in advance of, or subsequent to, action taken by the agency con
tacted is unwarranted abuse of the representative role." 132 The House 
has subsequently published and periodically updated an ethics manual, 
which primarily summarizes existing legal limitations on casework, but 
also contains brief advice as to its proper exercise.133 

In addition, Congress has long had available the highly regarded 
and thoughtful writings of the late Senator Paul H. Douglas. The sena
tor initially published his ideas in a report that he wrote in 1951 on be
half of a special subcommittee looking into ethical problems of govern
ment at large.134 He elaborated on the subject in lectures published 

130. The literature contains several helpful surveys of the case law, including 
MORTON ROSENBERG & JACK H. MAsKELL, CONGRESSIONAL INTERVENTION IN 
THE ADMINISTRATIVE PROCESS: LEGAL AND ETIIlCAL CONSIDERATIONS (Cong. 
Res. Serv. No. 90-440A, 1990); Mark E. Solomons et al., Agency Diplomacy: Relations 
with Congress and the White House, and Ethics in the Administrative Process, 4 An
MIN. LJ. AM.. U. 3, 27-38 (1990) (comments of David M. Klaus) [hereinafter Klaus]; 
Brett G. Kappel, Comment, Judicial Restrictions on Improper Congressional Influence 
in Administrative Decision-making: A Defense of the Pillsbury Doctrine, 6 JL. & POL. 
135 (1989). 

131. Advisory Opinion No. 1, House Comm. on Standards of Official Conduct, 
1 16 CONG. REc. 1077 (1970) [hereinafter Advisory Opinion No. 1]. 

132. The opinion also cautioned that "[t]he overall public interest . . •  is primary 
to any individual matter," and that "[a] Member's responsibility in this area is to all his 
constituents equally • . •  irrespective of political or other considerations." Id. at 1078. 
The former admonition is discussed briefly infra at notes 197, 208 and accompanying 
text; the latter is discussed in Part IV. 

133. HOUSE COMM. ON STANDARDS OF OFFICIAL CONDUCT, 1020 CONG., 2o 
SESS., ETIIlCS MANuAL FOR MEMBERS, OFFICERS, AND EMPLOYEES OF THE U.S. 
HOUSE OF REPRESENTATIVES, 241-62 (1992) [hereinafter HOUSE ETIIlCS MANuAL]. 

134. SUBCOMMITfEE OF THE SENATE COMM. ON LABOR & PUB. WELFARE, 
820 CONG., lST SESS., PROPOSALS FOR IMPROVEMENT OF ETIIlCAL STANDARDS 


