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3. Subsections (e) and (n): Time for Removal of
“Nonconforming” Signs

Subsection (e) of title I states flatly that

[a]ny sign, display, or device lawfully in existence along the Inter-
state System or the Federal-aid primary system on September 1, 1965,
which does not conform to this section shall not be required to be
removed until July 1, 1970. Any other sign, display, or device law-
fully erected which does not conform to this section shall not be
required to be removed until the end of the fifth year after it be-
comes nonconforming.

The House report explains that the purpose of this subsection
“is to allow the advertising business to amortize, in so far as possible,
its existing investment in the signboards before they are removed.””#4
The Report also states that the subsection provides a “5-year period
before existing signs [made nonconforming by title I] actually will
have to come down,”® and that the last sentence is designed to cover
lawfully existing signs that become nonconforming in the future as
aresult of (1) incorporation of a part of the secondary highway system
into the primary system and (2) later revision of regulations issued
at the outset of the advertising control program.*s

The reference in the House report to the five-year grace period as
designed to allow amortization is puzzling. In zoning law the concept
of “amortization” has generally been used to allow the owner of a
nonconforming building or of the situs of any nonconforming use to
continue the nonconformance for a designated period of time before
being compelled to discontinue it, without compensation, by an
application of the police power.#” Since subsection (g) of title I pro-

By the time of the 1969 hearings of the Senate and House Subcommittees on Roads,
the Roadside Business Association, representing the major commercial interests opposed
to the Secretary’s “absolute requirement” of “at least one commercial activity” as a basis
for defining “unzoned commercial and industrial areas,” was advocating a major revision
of title I, under which off-premises advertising signs would be excluded only from scenic
areas, areas zoned for residential use, or other locations designated by state statute or
local ordinance. The principal effect of such a revision, of course, would be to open up
all nonscenic rural areas to off-premises advertising. It is conceivable that the Commis-
sion on Highway Beautification, see text accompanying notes 317-24 infra, may recom-
mend a shift to this approach, but it seems unlikely in view of the federal highway
authorities’ recent success in overcoming the resistence of many states to the restrictive
definition of “unzoned commercial and industrial areas” championed by the former
Bureau of Public Roads and the present Federal Highway Administration.

44, 1965 House REPORT, supra note 7, at 5.
45, Id.
46. Id. at 5-6.

47. For a good judicial discussion of the “amortization” concept in connection with
nonconforming uses under zoning ordinances, see Harbison v. City of Buffalo, 4 N.Y.2d
553, 152 N.E.2d 42, 176 N.Y.8.2d 598 (1958).



1308 Michigan Law Review [Vol. 71:1295

vides for the payment of just compensation when nonconforming
signs are removed, it is hard to see the relevance of the amortization
concept. It is possible that the House committee had in mind the fact
that most advertising “leases” initially run for five years. But since
the value of all periods for which the “lessee” has the option to renew
must be included in valuing the “leasehold,” it is still difficult to
see the relevance of the five-year period. It is also possible that the
House committee thought that advertising sign owners, when faced
with a requirement that all nonconforming signs should ultimately
be removed, might allow their nonconforming signs to deteriorate
during the five-year minimum period allowed under subsection (e),
thus reducing the amount of compensation that would ultimately
have to be paid.®® But it is hard to see why a sign owner would find it
advantageous to allow its signs to deteriorate during the grace period,
since in any case it would be assured of just compensation based on
their value at the date of removal. And, for reasons which will be
stated in the next section of this Article,* it does not seem that the
Committee intended that partial, or even full, amortization of the
sign owners’ interests might be accomplished so that full payment
would become unnecessary. It seems probable, therefore, that the
five-year grace period was provided to allow the states a reasonable
time in which to adopt compliance laws, make inventories of con-
forming and nonconforming signs, enact desired zoning regulations
for industrial and commercial areas, negotiate necessary agreements
with the federal authorities, set up plans for the orderly removal of
nonconforming signs, and actually carry out the removal. The adop-
tion in 1968 of subsection (n), which provides that no removal shall
be required under title I until the federal compensation funds are
available,5° further extended the time, since substantial federal fund-
ing of the removal program was delayed until fiscal 1970.52 The
Federal Highway Administration now estimates that, at the 1973

48. For a discussion favoring this theory, see Lamm & Yasinow, The Highway Beau-
tification Act of 1965: A Case Study in Legislative Frustration, 46 DENVER L.J. 437, 444-45
(1969).

49, See text accompanying notes 53-114 infra.

50. Federal-Aid Highway Act of 1968, Pub. L. No. 90-495, § 6(d), 82 Stat. 817 (codified
at 23 U.S.C. § 181(n) (1970)).

51. See 23 US.C. § 181(m) (1970), which now provides:

There is authorized to be appropriated to carry out the provisions of this section,
out of any money in the Treasury not otherwise appropriated, not to exceed
$20,000,000 for the fiscal year ending June 30, 1966, not to exceed $20,000,000 for
the fiscal year ending June 30, 1967, not to exceed $20,000,000 for the fiscal year
ending June 30, 1970, not to exceed $27,000,000 for the fiscal year ending June 30,
1971, not to exceed $20,500,000 for the fiscal year ending June 80, 1972, and not to
exceed $50,000,000 for the fiscal year ending June 30, 1973.



June 1973] Billboard Control 1309

fiscal year funding level, the sign removal program, nationwide, will
take five to six years.5

Although it may be largely academic in view of the understand-
able reluctance of most states to proceed with compensated removal
of nonconforming signs before funding of the seventy-five per cent
federal share, it seems clear that the states remain free, under sub-
section (k) of title I, to require removal of nonconforming signs
within a shorter period than is required by subsections (e) and (n).
Neither subsection (e) nor subsection (n) was intended to give sign
owners a federal right to maintain nonconforming signs for the
maximum period allowable under these provisions if a state wishes
to require earlier removal and can satisfy the just compensation re-
quirements of subsection (g). Both subsection (e) and subsection ()
were merely intended to make it clear that no state need require re-
moval of nonconforming signs prior to the times specified therein in
order to avoid the ten per cent penalty provided by subsection (b).

4. Subsection (g): “Just Compensation” upon Removal
of Advertising Signs

It seems reasonably clear that a state must provide for the pay-
ment of just compensation upon the removal of outdoor advertising
signs if it is to avoid the ten per cent penalty, although this point will
not be conclusively established until it has been determined by the
Supreme Court of the United States. The point was sufficiently trou-
blesome that, in 1966, the Secretary of Commerce sought an opinion
from the U. S. Attorney General on (a) whether title I may be read
as granting to the states the option of using their police power to

52. Policy and Procedure Memorandum 80-5.2, supra note 41, § 10(c), which also
recommends the following order of priority in removal:
(1) Ilegal and abandoned signs.
(2) Hardship situations.
(3) Minimum value signs.
(4) Signs in areas which have been designated as scenic under authority of State law.
(5) Product advertising on:
(2) Rural interstate highway.
(b) On rural primary highway.
(c} Urban areas.
(6) Nontourist-oriented directional advertising.
(7) Tourist-oriented dircctional advertising.
These are only recommended priorities; selection and programming of sign removal
projects is the responsibility of the states. 23 C.F.R. § 750.810(c) (1973). The general pro-
vision authorizing removal projects is 23 C.F.R. § 750.810(a) (1973):
A sign removal project may consist of any group of proposed sign removals selected
in a reasonable fashion. The signs may be those belonging to one company of those
located along a single route, all of the signs in a single county or other locality, or
any other similar grouping. Generally speaking, a single project should not include
signs along both Interstate and Primary highways unless the number of signs along
one system is so small that it would be more logical to include these in the project
than on the other system,
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remove outdoor advertising signs, without payment of compensation,
and without incurring the ten per cent penalty; and (b) whether, if
title I is construed as foreclosing such an option, the Congressional
requirement that just compensation be paid upon removal of outdoor
advertising signs is invalid as applied to a state where the removal
can constitutionally be effected under the police power.

Ramsey Clark, then Acting Attorney General, in an opinion is-
sued November 16, 1966,5 concluded (a) that title I must be read as
requiring each state to afford just compensation upon removal of out-
door advertising signs as a condition of avoiding the ten per cent
penalty and (b) that there is no basis for concluding that this require-
ment is unconstitutional as to any state.

Clark’s opinion points out, with respect to the first question, that
title I does not by express language either require or forbid the appli-
cation of the ten per cent penalty in the event of an election by a state
to rely upon its police power in removing outdoor advertising signs.
But the intent of Congress that the penalty should be applied if the
state so elects is reasonably inferrable from the language of the Act
and the legislative history of title 1.5 Subsection (c) defines “effective
control” to mean that, after January 1, 1968, advertising signs “shall,
pursuant to this section, be limited to” % specified types. The itali-
cized words may reasonably be interpreted to require that, where the
control of signs requires removals, the standard of effective control
has not been met unless just compensation has been paid in accor-
dance with subsection (g). Moreover, title IV of the Highway Beautifi-
cation Act includes section 401, which, although it is poorly drafted,
clearly indicates the intent of the Congress to assure, so far as possible,
that just compensation should be paid whenever lawfully existing
advertising signs are “taken” or an existing and reasonable use of land
for advertising purposes is “restricted.”’s

Even if the language referred to in the preceding paragraphs is
not deemed sufficiently clear to establish the congressional intent to
require compensation, the legislative history of the Highway Beautifi-
cation Act removes all reasonable doubt. The Administration-spon-
sored bill, S. 2084, which originated title I, did not require compen-
sation. It originally contained the following subsection:

53. 42 Op. ATTY. GEN. No. 26 (1966).
54. Id. at 2-5.
55. 28 US.C. § 181(c) (1970) (emphasis added).

56. See Highway Beautification Act of 1965, Pub. L. No. 89-285, tit, IV, § 401, 79
Stat. 1033: “Nothing in this Act or the amendments made by this Act shall be construed
to authorize private property to be taken or the reasonable and existing use restricted
by such taking without just compensation as provided in this Act.”
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(g) Whenever a State shall submit evidence satisfactory to the
Secretary that it is unable to secure effective control, as herein pro-
vided, under its police powers, Federal-aid funds may be used to pay
the Federal pro rata share of the costs of providing effective control
by purchase or condemnation.5?

It is apparent from the hearings that this provision was quite unsatis-
factory to the members of both the House and the Senate commit-
tees.% ‘The Senate Committee on Public Works rewrote it to include
a flat provision for the payment of just compensation upon removal
of outdoor advertising signs and explained that action as follows:

This section, as originally proposed, would have required the
States, wherever the authority exists, to exercise their police power
In acquiring advertising rights. The committee emphatically and
unanimously rejects the use of police power in acquiring these rights,
and has provided for the use of Federal funds for paying the Federal
pro rata share of the acquisition costs of such rights through purchase
or condemnation. Such payment is mandatory, not permissive, on
the States.5®

Similar remarks appear in the report of the House Committee on
Public Works.® It is thus clear that the revision of the bill to provide
for payment of just compensation to those who suffered loss as a re-
sult of removal of outdoor advertising signs was intended by the Sen-
ate and House committees to leave no room for a penalty-free election
by any state to rely upon its police power and avoid payment of com-
pensation.

It is also clear from the floor debates that the “mandatory” char-
acter of the just compensation provision was understood by the mem-
bers of Congress. For example, in response to a question as to what
would happen if a state decided not to pay its twenty-five per cent
share of the just compensation, Senator Randolph, Chairman of the
Senate Committee on Public Works and floor manager of S. 2084,
stated that ten per cent of the state’s federal-aid highway funds would
be withheld until the state complied.®* And section 401 was added to

57. S. 2084, 89th Cong., Ist Sess., tit. I, § 101(g) (1965).

58. See, e.g., 1965 Senate Hearings, supra note 21, at 43, 69-72, 98, 226, 278-81,
286-87; 1965 House Hearings, supra note 21, at 22-24, 39-41, 43-51, 107-08, 207-08, 250-52,
391.

59, 1965 SENATE REPORT, supra note 20, at 7.

60. 1965 House REPORT, supra note 7, at 71,

61. 111 Conc. Rec. 23874 (1965). See also discussion of “compensation” in 111 Cone.
REc. 23869 (Sen. Randolph), 23872 (Sen. Cooper and Sen. Muskie), 23875 (Sen. Randolph),
23880 (Sen. Randolph), 23883 (Sen. Cooper and Sen. Randolph), 23887-88 (Sen. Fong),
24126 (Sen. Dirksen and Sen. Randolph), 23134 (Sen. Allott), 26259 (Rep. Karth: “[i]f the
States do not pay the 25 percent they will be subject to a loss of money”), 26261 (Rep.
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the Highway Beautification Act on the floor of the Senate at the insis-
tence of the late Senator Dirksen for the express purpose of making it
absolutely clear that it was the congressional policy to encourage the
payment of compensation rather than to authorize the states to rely
on their police power to implement titles I and 1I.2

Even if the only clues to congressional intent in enacting subsec-
tion (g) of title I were the subcommittee hearings, the Committee re-
ports, and the floor debates with regard to the original Act, I would
conclude that the Attorney General’s opinion is correct in stating that
“in order to receive a full allocation of highway funds, a State must
provide compensation in accordance with section 131(g) even though
it is in a position to accomplish the required removals of billboards
by other means.”® But title I has been the subject of subcommittee
consideration every year from 1967 through 1969, and there were ex-
tensive floor debates in both the Senate and House before enactment
of the 1968 amendments to title I. Without exception, these hearings
and floor debates reinforce the conclusion that Congress intended to
require the payment of compensation upon removal of advertising
signs as a condition of avoiding the ten per cent penalty.*

In light of the legislative history and subsequent congressional
treatment of the just compensation requirement of subsection (g), I
find quite unpersuasive the argument of Lamm and Yasinow that
Congress did not really intend by that subsection to require full com-
pensation for the value of sign owners’ and landowners’ interests
when nonconforming signs were removed, but rather “thought that
partial or even full amortization of both sign owner and property

Kluczynski), 26262 (Rep. Edmondson), 26272 (Rep. Wright), 26274 (Rep. Blatnik), 26281-
82 (Rep. Pelly), 26318 (colloquy on “compensation”) (1965).

62. For the text of section 401, see note 56 supra. When Senator Dirksen originally
proposed the amendment that became section 401, he said: “[TThis is a restatement of
the principles laid down in article V of the Bill of Rights in the Constitution.” In re-
sponse, Senator Randolph said, “I believe that the just compensation features of the
Senate bill 2084 are clear and conclusive on this point; but it is a restatement, and I
agree, and join the Senator from Illinois in accepting the amendment.” 111 Conc. REc.
24126 (1965). Before final passage, the amendment as offered by Senator Dirksen was
slightly altered by a substitute proposed by Senator Randolph. 111 Cone. REc. 24139
(1965).

63. 42 Op. ArTY. GEN. No. 26, at 4-5 (1965).

64. See, e.g., 1969 House Hearings, supra note 43, at 155. Paul Spooner, General
Counsel, Roadside Business Association, stated he had been informed that the Federal
Highway Administration had informed at least one State “that the just compensation
provisions of the Federal act are not really binding and that there are ways to evade it.”
In response, Rep. Cramer said, “We very clearly stated . . . that when signs are removed
there is to be just compensation. I do not think there is any doubt in the mind of any
member of this committee that that was the intention and purpose and the only fair
way to require the removal of signs.”
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owner interests could be accomplished during [the 5-year grace period
allowed under subsection (e)], thus making ‘compensation’ as de-
scribed in the act partially or totally unnecessary.”ss It may well be, as
Lamm and Yasinow assert, that “[m]any people . . . . assumed that
the use of the state police power to impose billboard control restric-
tions, which were the same or greater than those imposed by the fed-
eral statute, would continue to be available and would not impose an
obligation to ‘justly compensate’ upon either Federal or state Govern-
ment,” and that “[f]or these people the opinion of the Attorney Gen-
eral declaring that a state risked losing its Federal-Aid Highway funds
if it did not provide ‘just compensation’ came as no small shock.”¢¢
But this assumption, and the shock that ensued when the Attorney
General’s opinion was issued, were primarily due to a failure to read
carefully the legislative history of title I, subsection (g) of the 1965
Act. That the state highway agencies have generally accepted the At-
torney General’s opinion on this point is evidenced by the fact that
no state has challenged his interpretation, either in an action under
subsection (I) contesting a determination to withhold funds or in a
declaratory judgment action under the judical review provisions of
the federal Administrative Procedure Act%” to determine whether it
conflicts with the tenth amendment.

It should be emphasized that Congress, in including the just com-
pensation requirement in title I, intended to do more than simply
affirm state and federal constitutional guarantees of just compensa-
tion when private property is taken for public use.®® If that were all
that subsection (g) was intended to do, any state that can constitu-
tionally use its police power to effect the removal of highway adver-
tising signs would be free of the federal compensation requirement,
because in such a case there would be no “taking” of private property
in the constitutional sense. But Congress intended virtually to rule
out use of state police power and to require the states, when highway

65. Lamm & Yasinow, supra note 48, at 444.

66. Id. at 443.

67. 5 U.S.C. §§ 701-06 (1970).

68. Section 401 of the Highway Beautification Act, set out in note 56 supra, is not
very helpful, but on the whole I believe it supports the position stated in the text. It is
clear that section 401 was added during consideration of the Act on the floor of the
Senate simply to satisfy the late Senator Dirksen. I do not believe much weight should
be given to Senator Dirksen’s statement that “this is a restatement of the principles laid
down in article V of the Bill of Rights in the Constitution.” 111 Cone. REc. 24126
(1965). See note 62 supra. Certainly it does not indicate that Senator Dirksen favored the
use of the police power in any state where state and federal constitutions permit the
removal of nonconforming signs without compensation. Indeed, it is likely that Senator
Dirksen interpreted the due process clause of the United States Constitution to require
payment of compensation upon removal of any lawfully erected nonconforming sign.
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advertising signs are removed, either to pay the sign owners and land-
owners affected by the removal just compensation determined by mu-
tual agreement or to utilize their power of eminent domain. If a
state uses its power of eminent domain, “just compensation” must, of
course, be determined by the state courts in accordance with their
usual rules in eminent domain cases.

The legislative history of title I includes many instances in which
proponents of the legislation stated that subsection (g) makes the pay-
ment of just compensation upon removal of highway advertising signs
“mandatory.”® Consequently, it is necessary to determine whether
subsection (g) was intended to create an absolute federal right to com-
pensation on the part of the affected sign owners and landowners,
even if a state might prefer to use its police power to bring about re-
moval of highway advertising signs and run the risk of incurring the
ten per cent penalty provided by subsection (b).

This issue was in fact raised and decided in Markham Advertising
Co. v. State,™ although in a strict sense what the court said with re-
spect to it was only a dictum. In the Markham case a large group of
outdoor advertising companies challenged the constitutionality of the
Washington Highway Advertising Control Act of 19617 on various
grounds. The Washington statute provided for the regulation of out-
door advertising in line with the Federal-Aid Highway Act of 1958.72
The Washington statute, inier alia, prohibited all off-premises adver-
tising signs within designated scenic areas, and in certain other areas
permitted off-premises advertising signs only within twelve miles of
the activity advertised.” The statute specifically declared it unlawful
to maintain after March 11, 1964, or, in areas zoned for commercial
or industrial use, after March 11, 1965, any signs erected prior to

69. See text accompanying notes 59-62 supra. See also S. REp. No. 542, 90th Cong., 1st
Sess. 10 (1967) (the Senate Committee “reaffirmed its belief that mandatory compensa-
tion was necessary as a matter of simple justice”); H.R. Rep. No. 718, 90th Cong., Ist
Sess. 5 (1967):

The committee believes that a clear statement of Congressional intent, as expressed
in the law, is called for.

Section 131(g) and section 136(j) . . . clearly and unequivocally require that just
compensation shall be paid . ...

Other alternative methods of handling the compensation requirement . . . were
considered and rejected . . . . The language of the law is explicit, and it is not really
susceptible of misinterpretation. “Just compensation shall be paid * * *” is what the
law says, and that is what it means.

70. 73 Wash. 2d 405, 439 P.2d 248 (1968), appeal dismissed, 393 U.S. 316 (1969),

71. Ch. 96, [1961] Wash. Laws 1575, WasH. REV, CODE ANN. § 47.42.010-910 (1961), as
amended, WasH. REv. CODE ANN. § 47.42.020-911 (Supp. 1972).

72. Pub. L. No. 85-381, 72 Stat. 89.

78. WasH, REv. CobE ANN, § 47.42.040 (Supp. 1972).
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March 11, 1961, that did not comply with the statute and regulations
issued thereunder.™

All the nonconforming signs owned by the plaintiffs and involved
in the Markham case were lawfully erected prior to March 11, 1961,7
and became unlawful, at the latest, on March 11, 1965.7¢ Thus, the
just compensation requirement of subsection (g) of title I of the High-
way Beautification Act was inapplicable, since the signs in question
were not “lawfully in existence” on October 22, 1965, the date of the
enactment of that Act. Notwithstanding this obvious fact,”” however,
the plaintiffs in the Markham case argued that the just compensation
requirement under subsection (g) is absolutely mandatory—that Con-
gress intended thereby “to displace contrary or inconsistent provisions
in the laws of this state [Washington], and in that respect has pre-
empted, under the supremacy clause of the federal constitution, this
field of legislation”—and hence that the signs in question could not
be removed under the Washington statute without payment of just
compensation therefor.?® Both the trial court and the Supreme Court
of Washington dealt with this argument on the merits, apparently
overlooking the fact that, even if the argument were accepted, subsec-
tion (g) had no application to the signs of the plaintiffs.

The trial court rejected the argument that Congress had pre-
empted the field by imposing an absolutely mandatory requirement
of just compensation upon removal of advertising signs: “In passing
the Highway Beautification Act of 1965 . . . Congress did not intend
to pre-empt the subject of highway advertising control. Rather, Con-
gress intended to encourage the states to control highway advertising

74. WasH. REv. CoDE ANN. § 47.42.100(1) (Supp. 1972). The original act required re-
moval of all signs by March 11, 1964, ch. 96, § 10(1), [1961] Wash. Laws 1579, but a 1963
amendment extended the grace period to March 11, 1965, for nonconforming signs lo-
cated in areas zoned for commercial or industrial use within any city or town. Ch. 3,
§ 55(), [1963] Wash. Laws Extraordinary Sess. 1323,

75. ‘13 Wash. 2d at 414, 439 P.2d at 254,

76. WasH. REV. CODE ANN. § 47.42.080 (Supp. 1972) expressly declares that “[aJny
sign erected or maintained contrary to the provisions of this chapter or regulations
promulgated hereunder . . . shall be a public nuisance” subject to removal on fifteen
days’ notice to the “permittee” or the owner of the land on which the sign is located.

77. This point was completely missed by counsel for the advertising companies, who
asserted in their brief that “virtually all of appellants’ signs involved in this case were
‘lawfully in existence’ on October 22, 1965, by virtue of permits from the State Highway
Commission.” Brief for Appellants at 22-23. In fact, the Highway Commission had or-
dered appellants to remove their nonconforming signs because their “amortization”
periods of either three or four years had all expired. If the use of the police power to
require removal was otherwise valid, it is clear that none of the signs involved in the
suit were “lawfully in existence” on October 22, 1965.

78. Brief for Appellants at 22-25; Appellants’ Petition for Rehearing at 2-8, apps.
A,B&C.
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by making it financially advantageous for a state to do so.”*® When
the plaintiffs urged the same argument on appeal, the Washington
Supreme Court also rejected it.8° In a petition for rehearing before
the supreme court, the appellants repeated the argument.®* The
petition was denied.®?

The plantiffs’ appeal to the United States Supreme Court was
dismissed per curiam “for want of a substantial federal question”;%?
a subsequent petition for rehearing was also denied.®* Unfortunately,
a per curiam dismissal of an appeal “for want of a substantial federal
question” is not the equivalent of a decision upholding a challenged
state statute on the merits. But even though the issue has not yet been
conclusively decided, it is reasonably clear that the Washington Su-
preme Court’s interpretation of subsection (g) of title I of the High-
way Beautification Act is correct.

Subsection (g) must, of course, be read in context, as part of the
Highway Beautification Act as a whole, and as part of chapter 1 of
title 23 of the United States Code. All of the provisions of chapter 1
of title 23 define the position of the federal government as passive, ex-
cept that it is to supply, and to specify conditions for the use of, funds
for the states to use for highway purposes. Under this chapter the fed-
eral government builds no highways; that has historically been a re-
sponsibility of the states. All the provisions of chapter 1 of title 23, in-
cluding section 131 as a whole (title I of the Highway Beautification
Act) and subsection (g) thereof, are a part of that web of specifications
and conditions; the only inducement for the states to comply is the
grant of federal funds. The Highway Beautification Act, clearly based
on the same premise as the earlier provisions of chapter 1, title 23 of
the United States Code, utilizes both the whip and the carrot to in-
duce the states to build and maintain interstate and primary high-
ways in accordance with certain federal conditions. Both title I and
title II (dealing with control of highway junkyards) of the Highway
Beautification Act use the whip—a ten per cent penalty—while title
III (dealing with landscaping and scenic enhancement) uses the car-
rot—a three per cent bonus. To single out subsection (g) of title I
and argue that it proceeds on an entirely different premise is absurd.

79. 73 Wash. 2d at 417, 439 P.2d at 256. Accord, Southeastern Displays, Inc. v. Ward,
414 s.xw.2d 573 (Ky. 1967).

80. 73 Wash. 2d at 419, 439 P.2d at 257.

81. Appellants’ Petition for Rehearing at 2-8, apps. A, B, & C.
82. 73 Wash. 2d at 433, 439 P.2d at 257.

83. 393 U.S. 316 (1969).

84. 393 U.S. 1112 (1969).
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Title I of the Highway Beautification Act deals with only one as-
pect of the federal program of grants-in-aid for highway construction
and merely imposes certain conditions as a prerequisite to a state’s re-
ceiving its full allocation of federal funds. There is no suggestion any-
where in the language of title I that Congress intended to impose any
absolute, mandatory requirements with respect to highway beautifica-
tion by virtue of its power to regulate interstate commerce. The use
of the word “shall” in subsection (g) certainly cannot be read as im-
posing such a requirement. The word “shall” occurs throughout chap-
ter 1 of title 23 of the United States Code, but provisions containing
the word are mandatory only if the state wants to obtain a certain
share of the federal-aid highway funds. This has been the universal
interpretation and uniform theory of administrative practice under
the federal-aid highway laws since their inception in 1916. Similarly,
as we have already seen,®® the phrase “shall not be required to be re-
moved” in subsection (e) of the same title of the Highway Beautifica-
tion Act does not prohibit removal of nonconforming signs by the
states in less than the stated period of time but merely indicates that
no state is required to remove such signs in less than such period in
order to avoid the ten per cent penalty imposed under subsection (b).

All of the subcomittee hearings in 1965 proceeded on the assump-
tion that the title I requirements were mandatory on the states only
in the sense that the states must comply with them in order to avoid
the ten per cent penalty. There is nothing in the hearings to indicate
that the subcommittee members intended to forbid absolutely the
use of any state’s police power to eliminate highway advertising signs,
although it was clearly assumed that few, if any, states would be will-
ing to suffer the ten per cent penalty in order to avoid payment of
just compensation to sign owners and landowners. Consequently, the
statement in the Senate committee report that “[sjuch payment is
mandatory, not permissive, on the States”3¢ and the statement in the
House committee report that “compensation must be paid to those
individuals who will lose their signs”$” must both be read as meaning
that payment of just compensation is mandatory if, and only if, a state
wishes to receive its full share of federal funds.

The floor debates proceeded on the same assumption as the sub-
committee hearings.®® The amendment on the floor that added sec-

85. See text following note 52 supra.

86. See text accompanying note 59 supra.
87. 1965 HousE REPORT, supra note 7, at 7.
88. See text accompanying note 61 supra.
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tion 401 to the Highway Beautification Act® can be considered an
admonition to the states not to take property unconstitutionally in the
course of implementing the Act, but it cannot reasonably be read as
imposing on them an absolute duty to compensate in the absence of a
constitutional requirement.

As previously suggested,®® subsection (g) does not require the
states to pay just compensation upon removal of advertising signs
that were already unlawful on the date of the enactment of title I,
whether the signs were unlawful because they were erected in violation
of an existing state law or local ordinance or because they were main-
tained after the date set for removal by a valid state law or local ordi-
nance enacted under the state’s police power. Subsection (g) only di-
rects that “just compensation shall be paid upon the removal of”
advertising signs either (1) lawfully in existence on October 22,
1965,%* or (2) lawfully on any highway made a part of the interstate
or primary system between October 22, 1965, and January 1, 1968, or
(8) lawfully erected on or after January 1, 1968. Category (1) is de-
signed to include signs lawfully in existence along interstate or pri-
mary highways on October 22, 1965, that became nonconforming as a
result of the enactment of title I. Category (2) is designed to include
signs lawfully erected along federal-aid secondary or other highways
that became nonconforming when the highways were incorporated
into the interstate or primary systems during the period between Oc-
tober 22, 1965, and January 1, 1968. Category (3) includes all signs
lawfully erected on or after January 1, 1968, that later became non-
conforming for whatever reason.

Even assuming that just compensation is clearly required in a
given case by subsection (g), how is the amount of compensation to be
determined? Subsection (g) provides that compensation shall be paid
for the following:

(A) The taking from the owner of such sign, display, or device of
all right, title, leasehold, and interest in such sign, display, or device;
and

(B) The taking from the owner of the real property on which the
sign, display, or device is located, of the right to erect and maintain
such signs, displays, and devices thereon.

89. See note 56 supra and accompanying text.
90. See text accompanying notes 70-84 supra.

91. Note the discrepancy between subsection (e) with its cut-off date of September 1,
1965, and subsection (g) with its cut-off date of October 22, 1965. This discrepancy ap-
pears to be inadvertent.
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This provision, unfortunately, is perhaps the most ambiguous of
many ambiguous provisions in title I of the Highway Beautification
Act. Only one thing is really clear: Congress intended that com-
pensation should be paid to both the sign owner and the landowner in
the usual case where the sign itself is not owned by the owner of the
land on which it is located and that, where one person owns both the
sign and the land, he is to receive all the compensation.

With respect to the interests of both the sign owner and the land-
owner, it seems clear that any amount of compensation agreed upon
and accepted will satisfy the subsection (g) requirement of just com-
pensation.?? But the agreed compensation will normally approximate
what the parties believe the sign owner and the landowner would re-
ceive in an eminent domain proceeding. Eminent domain proceed-
ings themselves will probably have to be used in at least some cases,
because the state will be unable to reach an agreement on compensa-
tion with the sign owner, the landowner, or both. Consequently, it is
necessary to try to ascertain what property interests are to be paid for
under subsection (g).

Subsection (g) says, first, that the sign owner is to be compensated
for the “taking . . . of all right, title, leasehold, and interest in” his
signs. The reference to the sign owner’s “leasehold” in the sign is con-
fusing, since ownership implies an absolute property interest rather
than simply a leasehold. Probably the draftsman intended to require
compensation for the taking of the sign owner’s “leasehold” in the
land in those cases where the sign is erected pursuant to a lease on
land not owned by the owner of the sign. Presumably the reference to
a “leasehold” will be so construed, despite the defective draftsman-
ship.? It should be noted, however, that the so-called “leasehold” of
the sign owner is usually not really a leasehold estate carrying with it
an exclusive right to possession of a defined area for a term of years.
Instead, it commonly is some sort of easement or license.®* Since
“leases” that authorize the maintenance of signs on vacant land usu-
ally purport to lease “as much of the premises . . . as may be necessary
for the construction of advertising structures or displays and supports

92, The criteria of the former Bureau of Public Roads for federal participation may
not, of course, allow full payment of 75 per cent of the amount agreed upon.
See U.S. Bureau of Public Roads, Dept. of Commerce, Policy and Procedure Memoran-
dum 80-9, 5 (March 31, 1967) [hereinafter Policy and Procedure Memorandum 80-9].

93. The California compliance law uses language based on the suggested construc-
tion. See text accompanying note 191 infra.

94. 1 AMERICAN LAW oF PROPERTY § 3.4, at 184-85 (A.]. Casner ed. 1952), Accord,
Wilson, Billboards and the Right To Be Seen from the Highway, 30 Gro. L.J. 723, 745-47
(1942).
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therefor,”?5 without designating very precisely where within the tract
leased such structures are to be erected, and allow the lessor to use
the Jand for any purpose that will not interfere with its use for adver-
tising purposes, it seems clear that such an arrangement really creates
an “easement for a term of years” rather than a true leasehold estate.
Some cases describe the interest created as a “license,” but a license
by definition is revocable at the will of the landowner. Whenever the
advertising lease is for a definite term and indicates the intent of the
parties that it should not be revocable at the landowner’s will, it
should be deemed to create an easement rather than a license.?®
‘What about the sign owner’s interest in the sign itself? When an
advertising sign is “annexed” to the land or to a building on the land
by the landowner himself, it seems clearly to meet the test of a “fix-
ture,” and thus to be real property, under either the strict English
rule?? or the American rule as stated in Teaff v. Hewitt.?® But most

95. This wording is from standard lease forms used by Central Advertising Company
of Michigan, Other outdoor advertising companies use lease forms with slightly different
language, but the substance is generally similar.

96. Sometimes the instrument gives the outdoor advertising company the right to use
the land for advertising purposes for a short term, subject to the landowner’s power to
terminate the company’s rights on 30 days’ notice in the event the property is sold, leased
for anything other than advertising use, or desired for building construction. Even such
an instrument—often termed a “letter of permission” rather than a “lease”—seems to
create an easement rather than a mere license, although the easement is subject to a
power of termination upon the occurrence of specified events. In some states, certain
rural advertising signs have been erected on the basis of a2 mere revocable permission or
license, but my understanding is that such licenses have generally been replaced by leases
creating easements since enactment of the Highway Beautification Act of 1965.

Whether the easement created by an advertising lease should be classified as an
“easement appurtenant” or an “easement in gross” is a more difficult question. In the
case of an off-premise advertising sign maintained by a roadside business establishment,
it can reasonably be argued that the easement created by the advertising lease is appur-
tenant to the property where the business is conducted. But it is more difficult to regard
the advertising plant of a standardized outdoor advertising company as a dominant tene-
ment to which the easement created by an advertising lease is appurtenant—especially
since the plant consists largely of the very advertising structures that are erected and
maintained at various locations by virtue of the company’s advertising leases. On the
whole, it would seem that the easement created by a lease to a standardized outdoor
advertising company is an easement in gross rather than an easement appurtenant. See,
e.g., Whitmier & Ferris Co., Inc. v. State, 12 App. Div. 2d 165, 166, 209 N.Y.5.2d 247, 248
(1961); Rochester Poster Advertising Co. v. Smithers, 224 App. Div. 435, 436, 231 N.Y.S.
315, 318 (1928); Borough Bill Posting Co. v. Levy, 144 App. Div. 784, 789, 129 N.Y.S. 740,
‘743 (1911); Rochester Poster Advertising Co. v. State, 27 Misc. 2d 99, 102, 213 N.Y.S.2d
812, 815 (Ct. Cl. 1961). The same conclusion is reached in Wilson, supra note 94, at 74,
It is entirely possible, however, that some courts may classify these as easements appur-
tenant in response to the claims of the outdoor advertising companies for severance
damages.

97. The English rule requires attachment or affixation to the land. See 5 AMERICAN
Law oF PropERTY § 19.2 (A.]. Casner ed. 1952).

98. The court in Teaff v. Hewitt, 1 Ohio St. 511, 530 (1853), defined a fixture as
possessing the following characteristics:

Ist. Actual annexation to the realty, or something appurtenant thereto.
. 2d. App;opriation to the use or purpose of that part of the realty with which it
is connected.
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advertising signs are erected on land owned by someone other than
the owner of the sign, pursuant to an advertising lease. In this situa-
tion of divided ownership, the American rule may create difficulties.

In the English common law, an exception to the rule that fixtures
become part of the realty and cannot be removed was made in the case
of tenants’ “trade fixtures,” which—although they were held to be-
long to the landlord while in place—could be removed by the tenant
at or before the end of his tenancy.?® In the United States, most courts
have liberalized the English “trade fixture” doctrine substantially.1
However, in the process American courts have had great difficulty in
dealing with the question of whether fixtures that are removable by
a tenant are real or personal property while they are in place. Courts
have generally refrained from laying down a rigid rule for determin-
ing their character in all situations,*! but frequently, when their
precise legal character is not really in question, courts speak of remov-
able fixtures as personalty, apparently thinking that this legal status
necessarily follows from the fact that the tenant can remove them.102
Strictly speaking, however, it would seem that removable tenant fix-
tures, like other fixtures, are part of the realty until removed, with the
tenant’s right of removal existing apart from, and independently of,
his unquestioned right to remove any personal chattel that, although
it is on the land, has not become a part of the realty for any pur-
pose.l?3 The view that removable tenant fixtures are personal prop-
erty while in place is certainly inconsistent with the generally ac-
cepted rule that the tenant loses his right to remove fixtures, but not
mere personal chattels, if he fails to remove them from the leased
premises at or before the end of the lease term.1%4

In practice, most courts recognize that removable tenant fixtures
are on the dividing line, in the “twilight zone” between real and per-
sonal property.®> However, the view that a removable tenant fixture

3d. The intention of the party making the annexation, to make the article a
permanent accession to the freechold—this intention being inferred from the nature
of the article affixed, the relation and situation of the party making the annexation,
the structure and mode of annexation, and the purpose or use for which the an-
nexation has been made.

(Emphasis original)) See generally 5 AMERICAN Law OF PROPERTY § 19.3 (A.]. Casner ed.
1652). :

99, See 5 AMERICAN LAw OF PrOPERTY § 19.2, at 11-14 (A.]. Casner ed. 1952).

100. Id. § 19.11, at 41-42, See generally 36A C.J.S. Fixtures §§ 33-42 (1961).

101. See, e.g., Pennington v. Black, 261 Ky. 728, 88 S.W.2d 969 (1935).

102, See, e.g., cases cited in 36A C.J.S. Fixtures § 37, at 686 n.48 (1961).

103. See, e.g., cascs cited in id. § 37, at 686 n.50.

104. See 5 AMERICAN LAw OF ProPERTY § 19.11, at 43-44 (A.J. Casner ed. 1952);
36A CJ.S. Fixtures § 41, at 693-94 (1961).

105. See, e.g., Frost v. Schinkel, 121 Neb. 784, 238 N.W. 659 (1931). See also 5 AMERI-
CAN LAw OF PROPERTY § 19.11, at 4243 (A.J. Casner ed. 1952).
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is realty has generally been applied in connection with the taking of
land for public use, so that the condemnor must pay for the fixtures
as part of the realty but the compensation will go to the tenant be-
cause of his right of removal.%¢ Even if a removable tenant fixture is
considered as personalty between the landowner and the tenant, the
courts almost uniformly take the position that this rule is entirely for
the protection of the tenant and cannot be invoked by the con-
demnor. As Nichols says, “[i]f the fixtures are attached to the real
estate, they must be treated as real estate in determining the total
award, but in apportioning the award they are treated as personal
property and credited to the tenant.”°” The Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 now
makes this rule binding on the states “to the greatest extent prac-
ticable under State law.”10% Thus, if signs erected pursuant to an
advertising lease are classified as removable tenant fixtures, as they
will be in most jurisdictions, a state highway agency taking such signs
pursuant to an advertising control statute would generally be com-
pelled to pay for them as part of the realty.108

Suppose, however, that in a particular state it is determined that
an advertising sign is personalty rather than realty. In that case, after
the sign owner’s leasehold in the land on which the sign is located has
been taken by the state, it may require him to remove the sign at his

106. This rule—stated in 2 P. NicHoLs, EMINENT DoMAIN §§ 5.81[2], 5.83 (rev. 3d ed.
J. Sackman 1970); 4 id. § 13.12 (1971)—is supported by many cases. See, e.g., United States
v. Certain Property, 344 F.2d 142 (2d Gir. 1965); Carmichal v, United States, 273 F.2d
892 (5th Cir. 1960); Gilbert v. State, 85 Ariz. 321, 338 P.2d 787 (1959); City of Los Angeles
v. Hughes, 202 Cal. 731, 262 P. 737 (1927); Roffman v. Wilmington Housing Authority,
179 A.2d 99 (Del. 1962); Bales v. Wichita M.V.R.R,, 92 Kan, 771, 141 P. 1009 (1914);
Cornell-Andrews Smelting Co. v. Boston & P.R.R., 209 Mass. 298, 95 N.E. 887 (1911);
Sheehan v. City of Fall River, 187 Mass. 856, 73 N.E. 544 (1905); State v. Peterson, 134
Mont. 52, 328 P.2d 617 (1958); Poillon v. Gerry, 179 N.Y. 14, 71 N.E. 262 (1904); In re
City of New York, 256 N.Y. 236, 176 N.E. 377 (1931); Consolidated Ice Co. v. Pennsyl-
vania R.R., 224 Pa. 487, 73 A. 937 (1909); North Coast R.R. v. Kraft Co., 63 Wash. 250,
115 P. 97 (1911).

107. 2 P, NicHoLs, supra note 106, § 5.81[2], at 5-414,

7107a. Pub. L. No. 91-646, § 305(1), 84 Stat. 1906 (codified at 42 US.C. § 4655(1)
(1970)).

108. Gity of Buffalo v, Michael, 16 N.Y.2d 88, 92, 209 N.E.2d 776, 777, 262 N.Y.S.2d
441, 442-43 (1965); Whitmier & Ferris Co. v. State, 12 App. Div. 165, 167, 209 N.Y.5.2d
247, 249 (1961); Rochester Poster Advertising Co. v. State, 27 Misc. 2d 99, 103, 213
N.Y.5.2d 812, 816 (Ct. Cl. 1961), affd. mem., 11 N.¥.2d 1036, 230 N.Y.S.2d 30 (1962); Stein
Brewery Co. v. State, 200 Misc. 424, 426, 103 N.¥.5.2d 946, 949 (Ct. Cl. 1951). Some of the
state advertising control laws expressly provide that advertising signs shall be deemed
to be trade fixtures. See, e.g., N.M. STAT. ANN. § 55-11-6(C)(1) (Supp. 1971); OKLA. STAT.
ANN. tit. 69, § 1280(b) (Supp. 1972). In a few states, however, the very existence of
the right of removal is a proper basis for the denial of compensation to the lessee for
the value of improvements in their unsevered condition. See, e.g., Mayor of Baltimore
v. Gamse, 132 Md. 290, 104 A. 429 (1918).
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own expense by virtue of the police power.1? Would this be incon-
sistent with the just compensation requirement of subsection (g) on
the ground that subsection (g) requires either that the “title” of the
sign owner to the sign be taken and paid for before the sign is re-
moved, or that, if the sign owner does retain his title, he be com-
pensated for the cost of any removal that he is required to perform
himself? ‘The language of subsection (g) provides no clear answer to
this problem, but I think it likely that the subsection will be held to
require compensation of the sign owner for his interest in the sign on
one basis or the other, even though it would be both constitutional
and in accord with state law to require removal of the sign without
further compensation once the sign owner’s leasehold has been
taken.'’? In any case, the Uniform Relocation Assistance and Real
Property Acquisition Policies Act of 1970 now requires state highway
agencies to pay for “actual reasonable expenses in moving . . . per-
sonal property” or “actual direct losses of tangible personal property
as a result of moving . . . a business . . . operation” pursuant to any
federally assisted programs.ti02

That portion of subsection (g) defining the compensation due to
the owner of the land on which an advertising sign is located when
the sign is removed is also quite ambiguous. It is clear that the land-
owner must be compensated for the loss of his rights under the exist-
ing advertising lease or other rental agreement with the sign owner.
But what about the landowner’s right to erect and maintain, or to
authorize others to erect and maintain, advertising signs in the future?
The use of the plural in the final phrase of subsection (g)*** suggests

109. Cf. Ghaster Properties, Inc. v. Preston, 176 Ohio St. 425, 200 N.E.2d 328 (1964),
where, in dealing with the question whether the police power could be used to eliminate
lawfully erected signs made nonconforming by a state law designed to implement the
Federal-Aid Highway Act of 1958, the court said, “There is nothing to indicate that
they ever became fixtures so as to be part of the real estate.” 176 Ohio St. at 440, 200
N.E.2d at 339. The implication was that if the signs were not “part of the real estate”
there would be no right to compensation for them when removal was required. But
Ghaster Properties involved the constitutionality of a statute that did not provide for
compensation.

110. This conclusion is based mainly on the repeated statements during the Senate
and House hearings and debates, by proponents of compensation, that equity or fairness
requires payment of compensation even if the federal or state constitutions do not.
See, e.g., 1965 Senate Hearings, supra note 21, at 43 (Sen. Randolph: “Perhaps [use of
police power without compensation] is legal, we would say, but is it equitable?”); 1965
House Hearings, supra note 21, at 46 (Rep. Edmondson: “The problem . . . may not
be so much constitutional as moral .. ."”).

110a. Pub. L. No. 91-646, § 202(a), 84 Stat. 1895 (codified at 42 U.S.C. § 4622(a)
(1970)). This provision is made applicable to state agencies under certain circumstances
by 42 US.C. § 4628 (1970).

111. In paragraph (A) of subsection (g), dealing with the sign owner’s interest, the
singular is used: “all right, title, leaschold, and interest in such sign, display, or device”
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that Congress intended to require payment of just compensation for
the taking of what would amount to a permanent negative easement
in the land—that is, a perpetual restriction against erection and
maintenance of “such signs, displays and devices thereon.” But the
congressional intent is not clear from the language of subsection
(g), and the legislative history is of little assistance on this point.!!?
Perhaps it would be more consistent with the traditional zoning
law approach to nonconforming uses to construe subsection (g) as
requiring compensation only for the loss of the landowner’s rights
under the existing lease or other rental agreement, thus permitting
the state to prohibit future erection of signs within the control
area through police power regulation. The former Bureau of Public
Roads seems initially to have adopted this construction, with one
minor qualification,!® but the current position of the Federal High-

(emphasis added). But in paragraph (B), dealing with the landowner’s interest, the
plural is used: “the right to erect and maintain such signs, displays, and devices thereon”
(emphasis added).

112. The colloquy between Senators Holland and Randolph, 111 Cong. Rec, 23379
(1965), is inconclusive. Senator Holland said, “The Senator realizes that when it comes
to condemnation along the primary roads, it involves buying up easements of 600 feet
on each side of the roadway; does he not?” Senator Randolph replied, “Yes, where ad-
vertising structures are now maintained under agreements in effect on date of enactment
of the pending measure.” Shortly thereafter, Senator Randolph said, “It is estimated
that we shall need approximately $180 million for the advertising rights for the inter-
state and the primary systems. This means that signs, as well as easements, where the
areas have been used for advertising, would be involved. We do not contemplate the
payment for easements over all systems, but only where the rights-of-way have been
exercised.” 111 Cong. REC, 23880 (1965).

Later in the Senate debate, Senator Allott said:

Mr. President, it is fairly easy to ascertain the cost of a sign. There is an invoice
somewhere; there is a check somewhere which will show how much the sign cost.
In addition to the sign, there is also the cost that the sign owner pays to the land-
owner for the use of the land for the erection of the sign.

But I point out also that included here—and it cannot possibly be avoided—is
payment to the landowner for the leasehold he has lost. No one can possibly begin
to estimate the cost to this country, when these particular items are capitalized—
and gaid for—and capitalization is the only way that these values can be ascer-
tained.

For example, if an owner rents a space for the sum of $250 a year, the only
possible way that the owner can be compensated for the loss of his lease to the
sign owner is by the capitalization of that $250 or $500, or whatever it may be.

111 Cong. REc. 24234, This statement clearly indicates that Senator Allott, at least,
thought that the interest taken from the landowner would be a perpetual negative ease-
ment, Otherwise, there would be no need to capitalize the annual sign rental to deter-
mine the landowner’s compensation.

113. Policy and Procedure Memorandum 80-9, supra note 92, § 5(a)(6), includes the
following provision: “Federal funds may participate in payments made to landowners
where existing signs are removed. While this payment is for the right to erect and
maintain the existing signs, it may, insofar as Federal reimbursement is concerned,
include purchase of the right to erect future signs in the conirol area under a single
ownership until such time as the State control law is effective and an agreement with
Public Roads is executed or January 1, 1968, whichever is earlier” (emphasis added).



