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function as suppliers of spare parts without the benefit of a proce-
dure that more adequately safegnards their interests. .

Some courts are beginning to reevaluate the psychological benefit
doctrine in cases involving minor siblings. In Hart v. Brown,? for
example, a Connecticut court observed that the psychiatric testimony
relied on in the Massachusetts cases was “of limited value . . .
because of the ages of the minors.”®® The court appeared to recog-
nize that the parents in such cases would inevitably balance the
interests of the two children and indicated that the motivation and
reasoning behind the parental decision should be closely examined
in every case.’® The court then balanced the relevant factors and
found that the decision to proceed with the transplant in the case
before it was sound. A recent Louisiana court of appeals decision
also failed to accept the psychological benefit approach. The court,
analogizing from a Louisiana law that prohibits a minor or his parent
from transferring his private property, refused to allow the transplant
of a kidney from an incompetent minor to his normal sibling.®” The
difficulties encountered when parents and guardians make these
decisions has led many doctors to decide that, even with full and
knowledgeable parental consent, minors should not be involved in
experiments or other operations that are not undertaken exclusively
for their benefit.9%®

The concern that the courts and the medical profession have
shown over the adequacy of consent in cases involving minors should
not be relaxed when the source is a living adult. Whatever the age
or competency of the source, the operation will not have any physical
benefit to him and may prove to be a serious threat to his future well-
being. However, no distinction between the consent requirements
for removal of nonvital organs for donation and the consent require-
ments for more typical surgery has been made for the legally compe-
tent adult donor.®® The lack of a distinction probably stems from
the Anglo-American principle that, where the maintenance of social
order is not threatened, an individual should be allowed to control
his destiny, even to his detriment.’®® However, that principle has

94. 29 Conn. Supp. 368, 289 A.2d 386 (1972).

. 95. 29 Conn. Supp. at —, 289 A.2d at 390.

96. 29 Conn. Supp. at —, 289 A2d at 390-91.

97. In re Richardson, 284 8.24d 185, 187 (La. Cir. Gt. App. 1973): “In Louisiana our
law is designed to protect and promote the ultimate best interest of 2 minor. . . . [IJt
is inconceivable to us that it affords less protection to a minor’s right to be free in his
person from bodily intrusion to the extent of loss of an organ unless such loss be in
the best interest of the minor.”

98. Dunphy, supra note 5, at 71. See also M. Gross, THE Docrors 312 (1966); Daube,
supra note 73, at 198-99.

99. See note 74 supra and accompanying text,

100. W. ProssEr, HANDBOOK OF THE LAw oF Torts 101 (4th ed. 1971).
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been qualified where free consent by a normally competent indi-
vidual is unlikely.19t A transfer of body parts by a living source may
present such a case.

Some physicians may fear that the decision to serve as a source
is not always made freely. There appears to be a bias against the use
of living sources,'%? perhaps because of a feeling that it is wrong to
mutilate the body of a healthy person if he receives no benefit from
the act,1% or perhaps because the source’s motivations are dis-
trusted.’® Most physicians require that a living source be submitted
to a rigorous psychological screening, which eliminates a significant
portion of willing donors*®® Many medical centers refuse to use
nonrelated living sources.1%

101. Duress is an important defense to charges of criminal action in the criminal
Jaws of most states. See Newman & Weitzer, Duress, Free Will and the Criminal Law,
30 S. CaL. L. Rev. 813 (1957). In tort law, coercive pressures may be held to invalidate
consent, even if overtly given, permitting the plaintiff to bring a successful action. See,
e.g., Meints v. Huntington, 276 F. 245 (8th Cir. 1921) (threat of physical force); Miller
v. Balthasser, 78 I11. 302 (1875) (threat of physical violence). In contract Jaw, unusual
pressures on one of the contracting parties may justify rescission. See, eg., Chandler
v. Sanger, 114 Mass. 364 (1874); Wise v. Midtown Motors, Inc., 231 Minn. 46, 42 N.W.2d
404 (1950).

It is also recognized that in certain instances an active manifestation of consent on
the part of the injured party may not obviate the seriousness of the defendant’s con-
duct. One cannot consent to his own murder and exonerate the murderer, for example,
See, e.g., State v. West, 157 Mo. 309, 57 S.W. 1071 (1900).

102. See Sadler, Davison, Carroll & Kountz, The Living, Genetically Unrelated, Kid-
ney Donor, in PSYCHIATRIG ASPECTS OF ORGAN TRANSPLANTATION 86 (Castclnuovo-Tedesco
ed. 1971); Nakamato, Straffon & Kolff, Human Renal Homo-Transplantation with Gadaver
Kidneys, 192 J.AM.A. 302 (1965); Fellner & Marxshall, Kidney Donors—The Myth of
Informed Consent, 126 Am. J. PsvcroLocy 1245 (1970).

103. Sadler, Davison, Carroll & Kountz, supra note 102, at 86-87. See also Fellner &
Schwartz, Altruism in Disrepute—Medical Versus Public Attitudes Toward the Living
Organ Donor, 284 New EnG. J. Mep. 582 (1971); Hamburger & Crosnier, supra note 73,
at 38-39.

104. Hamburger & Crosnier, supra note 73, at 37-44.

105. Of 22 prospective kidney donors interviewed by two doctors, 11 were in the
most favorable psychological category. Id. at 38. Some centers have routinized the selec-
tion procedure and have institutionalized psychiatric review boards to reject any pros-
pective donors whose ambivalence or anxiety appear too great, or whose decision is
considered more the result of family pressure than individual desire. Other hospitals
and centers use very informal procedures. See Kemph, Psychotheray [sic] with Donors
and Recipients of Kidney Transplants, in PsYCHIATRIC ASPECTS OF ORGAN TRANSPLANTA-
TION, supra note 102, at 145; Discussion, in ETHICS, supra note 67, at 14, 14 (remarks of
Dr. Hamburger); Hayes & Gunnells, Selection of Recipients and Donors for Renal
Transplantation, 123 ArcHIVES INTERNAL MED. 521 (1969).

106. For example, two out of every five “volunteers” are eliminated in investigation
by the Renal Unit of Hospital Necker in Paris. Discussion, supra note 105, at 14 (re-
marks of Dr. Hamburger). Hayes & Gunnells, supra note 105, at 522, discuss the
screening of 380 parents and siblings of 79 transplant candidates. Of these, 62 potential
donors were judged to be completely acceptable; only 20 were in fact used.

107. In a worldwide survey of 54 transplant centers, it was found that the donation
of a kidney to an unrelated person is viewed by many physicians as “‘impulsive,’”
“‘not to be trusted,’” and “ ‘influenced by sublimipal forces.’” Sadler, Davison, Carroll
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The screening procedure may appear to be an adequate guarantee
that donor consent is freely given. However, even those sources who
pass screening may have been subjected to coercive pressures. For
example, there is evidence that family pressures are a factor in
deciding to become a source in a significant number of kidney trans-
plant cases.l%® Frequently, the source is the “black sheep” of the
family, or a member who feels some guilt because of past behavior.1%?
Severe conflicts within and between individual family members have
been a by-product of the choice of the donor.*® Bitterness on the
part of the recipient and his spouse toward reluctant family members
has also been noted.!'* Nevertheless, many intrafamily transplants
have been accomplished relatively smoothly;** conflicts that existed
prior to the transplant have sometimes been resolved by the suc-
cessful completion of the operation.!®

The frequent failure of the screening process to protect sources
can best be explained by examining the dynamics of the decision
to act as a source. While the data are somewhat conflicting, certain
conclusions can be drawn. For example, the decision to become a
source is usually made immediately upon notification of the need,**
often before the source has consulted his or her spouse.!'® Such
decisions have been described as “‘emotional” or “impulsive” and

% Xountz, supra note 102, at 96. Only 11 of those centers continue to use the unrelated
donor. Id. at 95.

108, Eisendrath, Guttmann & Murray, Psychologic Considerations in the Selection of
Kidney Transplant Donors, 129 SurG. GYNEC. & OBsTET. 243, 244 (1969); Kemph, supra
note 105, at 152-53; Simmons, Hickey, Kjellstrand & Simmons, Donors and Non-Donors:
The Role of the Family and the Physician in Kidney Transplantation, in PSYCHIATRIC
AsPECTS OF ORGAN TRANSPLANTATION, supra note 102, at 102. But see Fellner, Selection
of Living Kidney Donors and the Problem of Informed Consent, in id. at 79, 80-81;
Fellner & Marshall, Twelve Kidney Donors, 206 J.A.M.A. 2703 (1968). “Donors who
volunteer because they have been requested to do so by the recipient or the family are
often found to be unwilling after closer study.” Hamburger & Crosnier, supra note 73,
at 40.

109. See Eisendrath, Guttmann & Murray, supra note 108, at 246; Kemph, Berman &
Coppobillo, Kidney Transplant and Shift in Family Dynamics, 125 AM. J. PSYCHOLOGY
1485, 1489 (1969); Simmons, Hickey, Kjellstrand & Simmons, supra note 108, at 111;
Wilson, Stickel, Hayes & Harris, Psychiatric Considerations of Renal Transplantatzon,
122 ArcHIVEs INTERNAL MED. 502, 505 (1968).

110. Simmons, Hickey, Kjellstrand & Simmons, supra note 108, at 110- 11

111. Id. at 108-11,

112. See Fellner & Marshall, supra note 108, at 2705; Simmons, Hickey, Kjellstrand
8 Simmons, supra note 108, at 112,

113. Fellner & Marshall, supra note 108, at 2705; Simmons, Hickey, Kjellstrand &
Simmons, supra note 108, at 112,

114. Fellner, supra note 108, at 80; Sadler, Davison, Carroll & Kountz, supre note
102, at 88. The decision is then defended and maintained in long waiting periods and
during psychiatric evaluations. The donors’ defense mechanisms reduce dissonance by
rationalization. Fellner, supra, at 83; Fellner & Marshall, supra note 108, at 2706,

115. Fellner & Marshall, supra note 108, at 2704,
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“symptomatic of psychopathology’’;116 they have been said to demon-
strate an irrationality of decision-making that makes “informed
consent” an empty concept.!? Most sources have been classified by
experienced analysts as “stable, self-supporting, middle-class citi-
zens.”'8 However, the subjects have uniformly indicated that the
decision to become a source was made in an abnormal situation not
conducive to ordinary decision-making.}*® Apparently, then, even
-if the screening -process is fairly successful in detecting mentally
abnormal donors, it may not detect the fact that normal sources are
in abnormal situations, where they may be responding to highly
coercive pressures.

The majority of the sources interviewed did receive considerable
pleasure in witnessing the recipient’s improvement, as well as a
significant long-term increase in self-esteem.® However, a period
of depression, often requiring some psychotherapy, occasionally
occurred -immediately after the operation.*?® The fact that many
sources say that they “would do it again” may only mean that, given
the same coercive pressures, they would make the same decision.
The medical profession usually does not use prisoners?? and chil-
dreni® as sources because, as a result of their coercive environment,

116. Fellner & Schwartz, supra note 103, at 584.

117. Fellner & Marshall, supra note 102, at 1250; Sadler, Davison, Carroll & Kountz,
supra note 102, at 100,

118. Sadler, Davison, Carroll & Kountz, suprae note 102, at 94. There have been
isolated reports of extremely disturbed people volunteering to donate, but such people
are usually screened out. See Moral Problem on the Use of Borrowed Organs, Artificial
and Transplanted, 60 Ans. INTERNAL MED. 309 (1964).

119. Fellner, supra note 108, at 80. )

120. Eisendrath, Guttmann & Murray, supra note 108, at 246 (“Replies [of 65 donors]
were quite consistent, irrespective of the results of the transplant, There was almost
complete unanimity of belief that the donor would do it again, and that each had de-
rived some sense of worthwhile accomplishment or helping to save a life. Sometimes,
the answers were moving.”); Fellner, supra note 108, at 83 (“[W]e were impressed by
reports from all our donors that the act had turned out to be the most meaningful
experience of their lives, of substantial impact in that it had brought about changes
within themselves that they felt were beneficial.”). In addition, see Sadler, Davison,
Carroll & Kountz, supra note 102, at 88.

121. After surgery the donor feels more keenly the loss of an organ and he is
often painfully aware that he has made a great sacrifice, He bears considerable
underlying resentment toward the recipient and those who suggested the trans-

lant. . . . If the psychiatrist visits the donor daily for a week after surgery he sees

im go through transient, mild to moderately severe feelings of depression. .. . It
is related to the mourning for the loss of part of his body and to the underlying
resentment previously described. . . . Although it is likely that the great majority
of donors would recover without psychotherapy, their recovery is speeded and
their attitude much improved by giving them an opportunity to achieve catharsis
of underlying feelings. )

Kemph, supra note 105, at 3. See also Cramond, Renal Homotransplantation—Some
OUservations on Recipients and Donors, 113 BRIT. J. PsycHiatry 1223 (1967).

122. See Daube, supra note 73, at 197; Discussion, supra note 67, at 74-77.
123. Daube, supra note 73, at 198; Kilbrandon, Chairman’s Closing Remarks, in
ETHICS, supra note 67, at 212, 214,
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they are presumed unable to give knowing consent. Yet, the pressure
brought to bear on free adult sources by family or acquaintances
may be as great, or even greater.

Those who defend the use of the living source can point to the
higher success rate when allografts from related living sources, rather
than cadavers, are used.’?* They may feel that an adult should have
the right to give his or her relative the best chance of survival.
However, that right, if it exists, must be balanced against the right
to be free from impermissibly coercive pressures. So long as the
screening process fails to distinguish between coerced and non-
coerced actors the right to become a source cannot be allowed with-
out running. the risk that an actor is being forced to donate. There
are three possible solutions. The first is the present system, which,
under the guise of finding a psychological benefit to the source, allows
the need for sources to outweigh the right to be free from coercive
pressures.!?® It apparently assumes that the most egregious cases are
screened out by present medical procedures. Second, the present
screening procedures could be made more effective. Perhaps a more
formal procedure, inyolving specialists in source psychology and
required by statute in all cases, would more adequately distinguish
between coerced and noncoerced sources. Third, if adequate screen-
ing procedures are impossible, the use of living sources may be dis-
couraged or prohibited in order to protect unwilling sources.}28

The third option may overcome medical objections because the
rate of success with cadaver organs has significantly increased in
recent years.'?” Donations from living relatives have been more suc-
cessful in the past because they minimize genetic differences between
the source and the recipient. If the pool of cadaver sources becomes
large enough, and if tissue matching reaches its expected sophistica-
tion,1?8 allografts of cadaver organs could achieve success rates com-
parable to those presently achieved with living sources, and the use
of the living source could become unnecessary.

C. The Scarcity

Current methods of obtaining organs and tissues have not pro-
vided an adequate supply of parts for use in transplantation, research,
and education. Not even the Uniform Anatomical Gift Act has
alleviated the crisis. For example, there was a serious shortage of

124. See notes 77-80 supra and accompanying text.

125. See text accompanying notes 108-09 supra.

126. France prohibits transplants from living donors by prohibiting all surgical
operations not for the benefit of the patient. Dukeminier, supra note 26, at 849. South
Africa requires two medical practitioners to certify that the removal of the specified
tissue will not prejudice the donor in any way. Id. at 849-50.

127. Compare note 77 with note 79 supra.

128. See text accompanying notes 149-65 infra,
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viable kidneys before the approval of the Act in 1968. A 1967 Report
to the Surgeon General estimated that, in the United States, 8,000
patients per year suffered from chronic kidney failure and were
ideally suited for transplantation.!? Yet, only 300 were being treated
through dialysis or transplantation. Two studies estimated the num-
her of candidates for kidney transplantation in 1968 at 8,0001%° and
7,00023 respectively. Approximately 450 were actually served that
Year-132

Despite the widespread adoption of the Uniform Act, the short-
age persists. Doctor Samuel L. Kountz, of the University of Cali-
fornia Medical Center, asserts that the number of kidney transplants
presently performed represents only one-tenth of the number that
could be undertaken if the facilities and organs were available.13
The effect of the Uniform Act is minimal; Dr. Kountz claims that
only 10 million potential donors are carrying donor cards, while
at least 100 million card carriers are needed to satisfy the demand
for kidney transplants alone.’®* Dr. Kountz also noted that even with
present facilities 10,000 transplants could be performed in the United
States annually, four times the present number.1%3 '

A patient suffering from end-stage kidney failure who cannot
find an organ for transplant has only two alternatives. One alterna-
tive is dialysis,’3® a process that is often unavailable,’®” always expen-
sive,138 and likely to create serious emotional problems.*® Moreover,

 129. U.S. PuBLic HEALTH SERVICE, DEPT. OF HEALTH, EDUCATION, §& WELFARE, KIDNEY
DiIsEASE PROGRAM ANALYSIS: A REPORT TO THE SURGEON GENERAL 170 (1967).

130. D. LESourD, M. FoGEL & D. JoHNSTON, BENEFIT-CoST ANALYSIS OF KIDNEY DISEASE
ProcraMs 37 (Public Health Service Pub. No. 1941, 1968).

181. U.S. BUREAU oF THE BUDGET, REPORT OF THE COMMITTEE ON CHRONIC KIDNEY
Diseask 5 (C. Gottschalk ed. 1967).

132. Id.

133. N.Y. Times, March 1, 1972, § 1, at 11, col. 1 (late city ed.).

134..1d.

135. Id., Sept. 27, 1972, § 1, at 21, col. 2 (late city ed.).

136. Dialysis, or hemodialysis, is the filtration of the blood by circulation through
an external artificial kidney. The artificial kidney removes blood waste products such
as urea and creatinine, regulates the salt and water balance of the patient, and rids the
body of excess fluid. See generally F. MOORE, supra note 7, at 79-87; N.Y. Times, Sept.
19, 1971, § E, at 9, col. 1 (late city ed.).

187. N.Y. Times, supra note 136.

138. The cost per year at a hospital dialysis center is 10,000 to 15,000 dollars; home
dialysis costs 5,000 to 7,000 dollars per year. Richards, supra note 25, at 85 n.39.

139, The treatment is usually required once to twice a week, and the patient’s
physical state—especially immediately before treatment—is impaired. Family and pa-
tient stress over the patient’s dependence on the machine has been noted, and patient
suicide rates have led to intensive screening for psychological adjustment. Cramond,
Renal Transplantations—Experiences with Recipients and Donors, in PSYCHIATRIC
AspPECTS OF ORGAN TRANSPLANTATION, supra note 102, at 116, 119-23. See Simmons &
Simmons, Sociological and Psychological Aspects of Transplantation, in TRANSPLANTA-
TION, supra note 6, at 361, 376:
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dialysis is considered to be a temporary treatment allowing, the
patient to wait for a suitable organ. The other alternative is
death.14! ,

Unfortunately, the scarcity is not limited to kidneys. A 1970
federal panel estimated a potential need of 12,000 heart allografts
per year, a sharp contrast to the less than 100 per year actually per-
formed.** The panel gave the lack of donor organs as one of the
major reasons for the disparity.*® The present high mortality rate
in burn cases—forty per cent of the victims of extensive third degree
burns—“could be reduced drastically if enough human skin were
Toutinely available.”*** The need may well become more critical
as the success rate of organ transplants increases.!#

The shortage extends to the number of cadavers available for
medical education.!% It has been estimated that at least 5,000 bodies
are needed each year to train this country’s doctors and nurses.4?
Recently, a serious shortage of cadavers has hampered the teaching
of anatomy. Financially pressed schools have had to spend Iarge sums
to import bodies.148

The deleterious effects of the scarcity of human body parts
extend beyond shortages of materials for transplants, research, and
medical study. First, the scarcity affects those transplants that are
actually performed, because it hinders tissue matching; second, it
creates difficult ethical problems with regard to the allocation of
available parts.

The first problem arises from the immune response, or the body’s
tendency to destroy implanted tissue that it recognizes to be foreign.14®

Some centers, like Seattle and the Mayo Clinic, report high levels of coping. In
others, like Georgetown, the story is relatively grim; 2 out of 9 patients have had
schizophrenic-like episodes, 1 had a psychotic depression, and 5 had neurotic depres-
sive episodes. Some dialysis units report that 90 per cent of their patients are
engaged in full-time occupational or housewife activities; others indicate that only
25 per cent are this well rehabilitated.

140. See R. CALNE, A GrET OF LirE 61-63 (1970); Simmons & Simmons, supra note
139, at 369.

141. “When both of a person’s kidneys cease to function, the body cannot cleanse
the blood of certain toxic elements, and death will follow in about 3 weeks.” Note,
Scarce Medical Resources, 69 CoLum. L. Rev. 621, 636 (1969).

142. N.Y, Times, Jan. 7, 1970, § 1, at 32, col. 2 (late city ed.).
143. Id.
144. L.A. Times, Sept. 24, 1967, § G, at 1, col. 4 (city ed.).

. 145. Cardiac and Other Organ Transplantation in the Seiting of Transplant
Science as a National Effort, 22 A, J. CaroioL. 896 (1968).

146. N.Y. Times, June 25, 1972, § 1, at 1, col. 2 (late city ed).
147. Id.
148. Id. -

149. See R. CALNE, supra note 140, at 15; F. MOORE, supra note 7, at 43. The impor-
tance of the immune reaction is demonstrated in rare conditions in which it is im-
paired. Patients unable to mount an immune response are liable to repeated and
serious infections from bacteria and viruses that do not trouble the normal individual.

1
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The process has two major actors—the antigen, a protein substance
that excites an’' immune response, and the antibody, a protein that,
in combination with a complement enzyme, binds, precipitates, or
inactivates the invading antigen and prepares it for removal.’®® The
tempo and intensity of the immune response to transplant antigens
are a function of the genetic differences between the donor and the
recipient.® Also, an animal may be sensitized by previous grafts or
injections of cell extracts from the source; residual antibodies then
make rejection immediate.’®? Accordingly, it is crucial in organ and
tissue grafting to know whether the recipient has had prior exposure
to antigens similar to those of the source.l® The host’s acquired or
genetic antagonism to the donor’s tissues must be overcome. In some
cases the problem of cross-reacting antibodies requires a long search
to find an acceptable source~particularly in the case of a patient
who has been on an artificial kidney machine, or who has received
multiple transfusions, or who has had several pregnancies.t®* Careful
histocompatibility®® typing of potential sources and recipients, lead-
ing to the selection of combinations that possess the fewest detectable
antigenic differences, is necessary.1%

The defense mechanism unfortunately is unable- to distinguish between dangerous
infective viruses and lifesaving grafts, Id.

150. F. MOORE, supra note 7, at 47.

151. Bach & Bach, Principles of Immunogenetics, in TRANSPLANTATION, supra note
6, at 40; P. RusseLL & A. MONAcoO, supra note 3, at 113.

152. F. MOORE, supra note 7, at 176. See also P. RUSSELL & A. MoONAco, supra note 3,
at 16-25. When a kidney transplant patient has been hypersensitized, the transplanted
kidney may swell and cease to function before the eyes of the operating team, who
are powerless to prevent the reaction. Id.

153. It has been found essential to perform crossmatch tests before grafting—just
as one would do a crossmatch test before a blood transfusion. The serum of the
recipient is mixed with white blood cells from the donor in a small well on a
plastic plate. If there is 2 clumping or killing of the cells under the microscope, pre-
formed antibodies are presumed to be present and a graft should not be done.
F. Moore, supra note 7, at 183.

+ 154, Id. If one tests serum from patients who have been on repeated dialysis against
white blood cells from a random group of domors, about 40 per cent of these patients
will demonstrate a reaction to at least one of the donors. Id.

155. Histocompatibility antigens are antigens attached to cells that enable one
individual to recognize the cells of another as foreign. R. CALNE, supra note 140, at
102. The correlation between antigenic disparity and intensity of allograft reactivity
can be seen in the early reports of kidney graft survival in man. Monozygotic twins
accept grafts indefinitely, blood relatives accept them frequently, and unrelated donors
accept them rarely. Albert & Terasaki, Histocompatibility Testing: Serology and
Genetics of the HL-A System, in TRANSPLANTATION, supra note 6, at 388,

156. An irreducible residue of antigenic differences usually remains even after the
most compatible donor and recipient have been selected. Lawrence, Immunological
Considerations in Transplantation, in HUMAN TRANSPLANTATION, supra note 13, at 11,
Threatening immunological adversity is thus almost always encountered. Until re-
cently, immunosuppressive drugs were the only available weapons. Id, at 12, These
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- {The first requirement of histocompatibility matching is the selec-
tion of compatible blood groups.1” A “group” is composed of cells
containing protein antigens that can be “typed” in categories by
the use of specific antisera'®® containing antibodies against a single
type of antigen.’® There are two principal antigens in red blood
cells;*® blood cells can have one (4 or B), both (4B), or neither
(0).3%t There are also many minor red blood cell antigens. The best
known is the Rh antigen, which is responsible for serious reactions
in certain blood diseases.'¢? Blood-group matching is easy in most
cases because the variations are relatively limited.

Tissue compatibility is also a major determinant of success. At
least fifteen distinct antigens have been identified in tissue cells,16
and the search continues for others.® Perfect compatibility is much
less common with tissue cells than with blood cells; thus, tissue
typing seeks at best only the similarity of donor-recipient antigens.165
A nationwide pool of donors may ease the compatibility problem:

Future employment of tissue typing must be for cadaver donors,
and must be done on a large nation-wide scale, for the variety of
tissue types among man would give only a small chance of compati-
bility. As refined typing becomes commonly available and as organ
storage methods improve, national exchange of organs should be

drugs could not achieve selective suppression of tissue antigens, however. Richards,
supra note 25, at 83. They left the body unable to defend itself against bacterial, viral,
and fungal infections. Lawrence, supra, at 11; Richards, supra, at 83-84 n.31, Other
serious side effects were also frequent, including suppression of growth in young
children, suppression of production of bone marrow, skeletal lesions with softening
of the bones, hypertension, high blood pressure, weight gain, diabetes, and cancer.
R. CALNE, supra note 140, at 34.

Destruction of Tymphocytes with X-irradjation has also been attempted. Id. at 31.
Unfortunately, the dose of X-rays required to prevent allograft rejection destroys the
bone marrow and damages the intestines. Id. Other researchers are experimenting
with removal of the thymus, and/or draining of lymphocytes. F. MOORE, supra note 7,
at 186-89.

Perhaps the most promising development is “immunological tolerance,” which
enables organ grafting to succeed with fewer, or ideally no, toxic drugs. Id. at 184-85.
This approach employs subcellular preparations of donor tissue antigens in the pre-
treatment of the prospective allograft recipient to encourage acceptance or prolong
the survival of the subsequent transplant. Id.

157. F. MooRg, supra note 7, at 214,
158. Id.

159. Id. The antisera, when mixed with blood cells of a corresponding type, cause
them to clump or break.

160. Id.

161. Id.

162. Id. at 215.

163. Albert & Terasaki, supra note 155, at 391.
164. Id. at 399.

165. F. MoOORE, supra note 7, at 215.
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possible. Implementation will depend to a large measure on the time
necessary to break down the traditional one doctor, one patient re-
lationship to the larger concepts of one dead patient to many other
doctors and waiting patients even thousands of miles away.106

The second serious side effect of the scarcity of human body parts
is the enormous problem of allocating the few parts that are available
among the many possible recipients. The selection of recipients raises
profound ethical and moral questions, because nonselection may
mean death.1%” There are a number of possible methods—for ex-
ample, ability to pay; first come, first served; lottery, or random
selection; rules, based on medical and/or social-worth criteria, estab-
lished prior to the actual selection; case-by-case evaluation by the
doctor who has the available organ; and a combination of the above.
“Where the use of the organ is essential to the survival of one of the
patients and not to the survival of the others, medical need may also
be a factor.

The selection procedure may vary according to the organ in-
volved. For example, the kidney can be viably sustained outside the
body for a much longer period of time than the heart, and thus the
range of possible recipients may be wider for the kidney. However,
certain problems will arise no matter which selection procedure is
adopted. They may be illustrated by discussion of the procedures
now used in allocating dialysis machines.1%8

The selection process used in hospitals and medical centers is
typically divided into two major subprocesses.’®® The first involves a
fairly rigid set of exclusionary criteria. The criteria may be related
to the hospital’s function, as in the case of veterans’ hospitals,'™ uni-

166. F. MooRE, supra note 7, at 217, quoting Dr. Terasaki. One of the major prob-
lems operating to limit further experimentation and success with lung transplants, for
example, is that “[tloo few suitable lungs are available through cadaver sources to
allow significant selection of the optimal donor by histocompatibility typing methods.”
Blumenstock & Veith, Lungs, in TRANSPLANTATION, supra note 6, at 569, 584, One pair
of authors states that the prospective donor pool for the matching of a cadaver

organ to a potential recipient must be increased to over 1,000 (for one recipient).
Albert & Terasaki, supra note 155, at 399,

167. See note 141 supra (kidney failure), and N.Y, Times, Oct. 29, 1968, § 1, at 1,
col. 1 (late city ed.) (heart disease). “In the past three years, 120 suitable patients have
been considered for chronic haemodialysis (by the Royal Free Hospital in London),
but only 21 patients have been treated because of limitation of space and equipment.
The 21 patients are all alive, whereas of the remaining 99, only 1 is sutviving and he
was rejected only a month ago.” Shaldon, Comty & Baellod, Letter to the Editor, 2
Lancer 1182, 1183 (1965). See also Alexander, They Decide Who Lives, Who Dies:
Medical Miracle and a Moral Burden of a Small Commilttee, in Lire, Nov. 9, 1962, at
102; Woodruff, Transplantation: The Clinical Problem, in ETHICS, supra note 67, at b,
13.

168. For a discussion of heart recipient selection, see Fourth Heart Transplant
Raises Question of Patient Selection, 203 J.A.M.A, 21 (1968).

169. Note, supra note 141.
170. “[Tjreatment at VA hospitals is limited to veterans suffering from service-
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versity hospitals,’™ and hospitals funded by the state.}’ Age restric-
tions may be imposed by funding contracts,** legislation,1** or the
doctors who implement the program.'’® As discussed above, psycho-
logical testing of the patient and his family is often performed to
select out those patients who will not be able to bear the emotional
strain of the treatment.'™ A few hospitals select out those who are
unable to pay.'™ Some hospitals have highly formalized exclusionary
procedures, including mandatory and detailed assessments by psy-
chologists and sociologists, while others rely on informal evaluations
by doctors.t?®

If these procedures do not sufficiently reduce the size of the
recipient pool, a final selection procedure is used, based on the
decisions of “social-worth” committees composed of laymen or doc-
tors;1™ the principle of first-come, first-served;*#° or random chance.*8
The scarcity forces those who allocate organs to make second-stage
choices among potential recipients who are essentially similar for
medical purposes on the basis of fortuitous or arbitrary criteria.

connected disabilities and veterans with non-service-connected disabilities who are
‘unable to defray the expenses of necessary hospital care.’” Id. at 640.

171. “University hospitals, except in cases of emergency, frequently admit patients
by referral only. . . . The more usual practice . . . uses medical interest as a rule of
selection preference . ... Thus . .. ‘a patient having an extra medical dividend fan
interesting case] would have an advantage . . . 7 Id. at 642-43 (bracketed insertion in
original).

172, “When state funding is used to provide a scarce resource, access to the re-
source may be limited to state residents even though access to the hospital’s general
care facilities is unrestricted. Thus the Seattle Artificial Kidney Center trveats only
Washington State residents.” Id. at 642.

173. “The Mayo Clinic, the Miami Artificial Kidney Center and Charity Hospital
in New Orleans all operate home dialysis training facilities funded by the Public
Health Service and their contracts with the PHS providing for the selection of patients
between the ages of 15 and 55 years are fairly typical.” Id. at 643.

174. “Illinois, by statute, provides funds to hospitals for dialysis of Ilhnms
residents through the state Department of Public Health on the cohdition that these
funds are used for treatment of patients under the age of 50. Id. at 643-44.

175. “Most hospitals which are not under legislative or contractual strictures
nevertheless exclude patients because of age.” Id. at 644. See also De Wardener, Some
Ethical and Economic Problems Associated with Intermittent Haemodialysis, in
Etnics, supra note 67, at 104, 107-08.

176. See Simmons & Simmons, supra note 139, at 376-78. -

177, Note, supra note 141, at 653.

178, Id. at 654.

179. See id. at 658 (laymen); Schreiner, Problems of Ethics in Relation to Haemo-
dialysis and Transplantation, in EtmiCcS, supra note 67, at 127-28 (doctors). The
trend is to favor the first-come, first-served approach, Note, supra note 141, at 660, as
a consequence of the public outcry generated by Life Magazine's article on the “social
worth” layman’s committee of the Seattle Artificial Kidney Center, Schreiner, supra,
at 128, Allowance for extreme cases of high social worth are made, however. Note,
supra, at 660.

180. Note, supra note 141, at 659-60.

181. Id. at 660. Only one hospital used this process.
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For example, a social-worth committee may approve one candidate
over another because he is a Boy Scout troop leader,®? and the first-
come, first-served system may make a patient’s survival depend on
whether his kidney fails on the first or second day of the month.

If the scarcity is relieved, the large-scale decision of whether to
allocate human and fiscal resources to the development of the trans-
plant science or to other social goals must still be made.1®® However,
the decision can then be based on an accurate social cost-benefit
analysis, free of the constraints of a severe shortage of organs.

III. ALTERNATIVES
A. Redefining Priorities

Arguably, present public health priorities are distorted, and the
shortage of body parts is illusory. Implicit in the call for an increase
in the supply of human body parts is an assumption that the wide-
spread performance of transplants is desirable. However, the cost
of transplants may outweigh their value. A heart transplant, for
example, may cost up to 50,000 dollars.*®* The cost of a kidney trans-
plant is estimated at from 18,500 to 20,720 dollars, depending on the
size of the transplant center.?® There are also significant hidden
costs; transplants divert doctors, medical and research facilities,
funds, and research time from other medical problems.18

Some physicians fear that enormous sums of money are being
spent on transplantation to the detriment of other health needs,
particularly the basic health needs and adequate nutrition of the
poor.187 The heart transplant’s high cost and low success rate has
made it a principal target of these critics.®® Also, there is evidence

182. Sanders & Dukeminier, supra note 73, at 377.

183. See section IIIA infra.

184. N.Y. Times, June 23, 1968, § 1, at 48, cols. 1, 3 (late city ed.). It is estimated
that this cost will remain high, even if up to 10,000 transplants are undertaken per year
(in contrast to the present number of about 100). One author finds the average cost to
be 18,700 dollars among six centers, but charges as high as 102,500 dollars have been
reported. Simmons & Simmons, supra note 139, at 367,

185. Simmons & Simmons, supra note 139, at 367.

186. “The problems of funding organ transplantation must be seen in the
larger context of a general scarcity of resources in medicine, a shortage of physicians,
particularly outside the urban areas, rapidly rising hospital costs and patient bills,
and discussions of national health insurance and reorganization of medical care,”
Simmons & Simmons, supra note 139, at 367. See also D. LeSourp, M. FoGEL & D.
Jounsron, supra note 130, at 40, for figures on the research and training costs of
developing a kidney transplant program at a medical center.

187. Simmons & Simmons, supra note 139, at 367.

188. See Fox, A Sociological Perspective on Organ Transplantation and Hemodialy-
sis, 169 N.Y. Acab. Scr. ANNUAL 406 (1970); Lear, A Realistic Look at Heart Transplants,
SATURDAY REV., March 2, 1968, at 49. Some critics were more philosophical. “It appears
that man’s ultimate hope for temporal immortality by perpetual replacement of out-
worn parts signifies a perverse rejection of his creaturehood, a waning faith in personal
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that certain preventive medical programs are more cost-effective than
transplants in reducing fatalities for specific diseases, such as kidney
failure. The costs and benefits of two preventative programs—strepto-
coccus screening and bacteriuria screening—and of kidney dialysis
have been compared to the costs and benefits of kidney transplants.1s?
For every dollar spent, dialysis returned $.65 of benefit for home
units*® and $.28 of benefit for center units;**! kidney transplants
returned from $.68 to $1.74 of benefit;'%2 streptococcus screening
returned from $14.60 to $130.00 of benefit;1%% and bacteriuria screen-
ing returned from $7.50 to $65.00 of benefit.®** It has also been
suggested, based on a projection of increasing success with preventa-
tive techniques, that the need for transplantation as a remedial mea-
sure will gradually be reduced because diseases will be stopped at
earlier stages.1%

However, the promise of the transplant program should not be so
hastily rejected. First, transplantation procedures are still highly
experimental for most organs, including the heart, and the success
of the project cannot be evaluated until the work has been more
significantly advanced.’®® Second, transplantation research has ad-
vanced medical knowledge in general, contributing to the solution
to other problems.®” Third, when society, has the technology to
provide lifesaving treatment to a dying individual, it is difficult to
refuse treatment on the basis of cost figures: “There are few who
complain of the costs involved in the search for and rescue of ship-

spiritual immortality, and 2 desperate grasp for man-made eternity.” Are Heart
Transplants Moral?, CHRISI'IANI‘I‘Y TopAy, Feb. 16, 1968, at 24, 26.

189, D. LeSourp, M. FoGEL & D. JOHNSTON, supra note 130, at 2.

190. Id. at 88. The authors attempted to assess benefits in dollar figures ex-
clusively. Since some benefits defy such quantification, the limits of the study should
be recognized.

191. Id, at 90,

192, Id. at 92-94.

193, Id. at 80-81.

194. Id, at 85.

195. “With an advancing state of knowledge and with the passage of time, pro-
portions of optimal mix for a total program for the solution or amelioration of the
kidney problem will follow ... a gradually mcreasing emphasis on successful preven-
tion and effective treatment of the various primary kidney diseases with progressively
lesser needs for the saving of lives due to end-stage kidney disease.”” U.S. PusLic
HEALTH SERVICE, DEPT. OF HEALTH, EDUCATION, & WELFARE, supra note 129, at 36-37.

196, The immense expenditure of effort on cancer and atherosclerosis is cited as an
example of the time required to tackle major medical problems See R. CALNE, supra
note 140, at 97. See also Report, supra note 6,

197. Scientists have very recently .reported that tests used by doctors in organ
transplantation may have therapeutic value for a wide variety of diseases unrelated
to organ transplantation. N.Y. Times, March 2, 1972, § 1, at 25, col. 1 (late city ed.).
For example, tissue typing has helped to solve some of the mysteries of Hodgkin’s
disease. Id,
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wrecked sailors; pianes and helicopters are used routinely. Why
then should not a similar effort be made for those in an equally des-
perate plight with fatal disease involving a transplantable organ?”1%

B. Increased Publicity

It is possible that the Uniform Act has not eased the organ
shortage'® because public knowledge of the Act is still very limited,
and the Act simply needs to be publicized. Seventy per cent of those
surveyed in a 1968 Gallup poll were willing to donate their organs
for transplantation.?® If the Act is sufficiently publicized, the argu-
ment goes, these people will sign donor cards, and the scarcity will
be alleviated.

Professor Dukeminier has suggested three possible reasons for
the Act’s failure to encourage donations, all of which would exist
despite increased publicity. First, there may be a reluctance to think
about one’s own death. Dukeminier noted that many people die
without making wills and suggested that “[o]ne of the primary rea-
sons that people do not make wills of their property is that they
cannot face death . . . . Because of these psychological inhibitions,
a highly publicized campaign for organ donations has little chance
of easing the shortage of organs.”?°t This analogy may be inaccurate.
Those who do not make wills may not be avoiding thoughts of death,
but may simply feel that state intestacy laws are adequate to govern
the disposition of their property. In contrast, life insurance is ac-
cepted by many people as a means of protecting their families after
their death.

Dukeminier’s second reason for the Act’s failure is that most
donations must come from a decedent’s next of kin,?*? and it is
difficult to approach a grieving family to ask for the decedent’s
organs. Third, he points out that it is also difficult to ask for the
consent of the dying patient,?®® because the request may destroy the
patient’s hope for survival. These last two considerations may deter
requests for organs at the source’s death, but the emphasis of the Act
is on the use of donor cards by living individuals, a procedure that
should not be discouraged by either of these considerations.

More probably, the paucity of anatomical gifts is due simply to
inertia; donors fail to take the steps required by the Act because they

198. R. CALNE, supra note 140, at 97-98.

199, See text accompanying notes 129-47 supra. Some of the leading draftsmen of
the Act were optimistic that the Act’s implementation would result in an increase in
cadaver organ donations. See Sadler, Sadler & Stason, Transplantation and the Law:
Progress Toward Uniformity, 282 New Enc. J. Mev. 717, 722 (1970).

200. N.Y. Times, Jan. 17, 1968, § A, at 18, col. 3 (late city ed.). Little difference was
found among members of the Catholic, Jewish, and Protestant religions.

201. Dukeminier, supra note 26, at 830.
202. Id, at 830-31. See Simmons & Simmons, supra note 139, at 370.
203. Dukeminier, supra note 26, at 831.
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have no incentive other than the satisfaction of being charitable.
Another very significant factor may be the spiritual and emotional
attachment of the human to his body. Some religions dictate methods
of cadaver disposition;2* and many people have difficulty divorcing
their memory of the live individual from the dead .body.2°® Some
have a very real fear that, once a donor card has been signed, physi-
cians who desire organs will cause death. even though recovery is
possible, if not probable.20¢

Although it is difficult to measure public awareness of the Uni-
form Act, it would seem that widespread publicity would not be
enough to end the organ shortage. Numerous efforts to publicize
the Act have been undertaken by the Kidney Foundation and by
individual doctors.2®” However, there are simply net enough dona-
tions to supply the country’s human body part needs. The time has
come to admit that the Act standing alone, is not an adequate
solution.

C. The Use of Autopsy Laws

All the states and the District of Columbia authorize autopsies
under certain circumstances®® because the public is judged to have
an interest in ascertaining the cause of death. Autopsies are normally
performed by a coroner when death may have been caused by homi-
cide, suicide, or other violent means.2® In most states the decedent
is allowed to contract for a postmortem examination in insurance
contracts,2!? and many states also allow the decedent or his next of
kin to consent to an autopsy.?'!

204. See text accompanying note 278 infra. S
205. See text accompanying notes 277, 279- 80, 414 mfra

206. See, e.g., Tucker’s Admin. v. Lower, Civ. No. 2831 (Richmond [Va.] Ct. Law
& Eq., May 25, 1972) (brother of transplant donor sued transplant surgeons, claiming
donor was alive when heart and kidneys were removed because certain vital signs
were normal).

207. Dukeminier, supra note 26, at 820. The evidence is not all negative. In Minne-
sota, 10,500 individuals responded.to a recent donor campaign and volunteered their
organs in the event of death. Simmons & Simmons, sufre note 139, at 370.

208. See, e.g., CAL. HEALTH & SAFETY CODE §§ 7113-14 (West Supp. 1974); CAL. Ins.
CopE §§ 10339, 10350.10 (West 1972); Inp. ANN. StaT. § 35-1904 (Supp. 1973); Mass
ANN. Laws ch. 38, § 6 (1966). An autopsy is “[t]he dissection of a dead body for the
purpose of inquiring into the cause of death.” Brack’s LAw DicrioNArY 170 (4th ed.
1951). But see Wasmuth & Stewart, supra note 3, at 458 (emphasis added): “An autopsy
is a postmortem examination of the body of the deceased for the purpose of scientific
interest in determining the cause of death and other information that may be ob-
tained that might aid medical science.”

209. Orio REv. CopE ANN. §§ 313.11-.16 (Page 1951); PA. STAT. AnN. tit. 16,-§ 1238
(1956); R.I. GEN. LAws AnN. §§ 28-4~10 to —14 (Supp. 1972); P. JacKsoN, THE Law OF
Capbavers 171 (2d ed. 1950).

210. See, e.g., Clay v. Aetna Life Ins. Co., 53 F.2d 689, 691 (8th Cir. 1931) Standard
Accident Ins. Co. v. Rossi, 35 F.2d 667 (8th Cir. 1929); Schmedeke v. Travelers Ins. Co.,
30 F. Supp. 640, 641 (N.D. Tex. 1940).

211, CaL. HEALTH & SAFETY CobE § 7113 (West Supp. 1973); ConN, GEN. STAT. ANN.
§ 19-143 (Supp. 1973); P. JACKSON, supra note 209, at 171, .
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Some commentators have said that, when an autopsy is authorized
by statute or by the consent of the person entitled to bury the body,
there is a “logical implication that there is given to the doctors . . .
‘permission . . . to conduct such examination in the approved and
usual manner practiced by their profession.’ ”2!2 They note that it
has been “customary to remove from a body during a post-mortem
organs and specimens for the purposes of pathological and histologi-
cal examination and preservation,”?$ and conclude that “[p]ersons
performing such autopsies might well remove tissue” for use in
transplantation procedures.?!4

This conclusion has been contested by most subsequent com-
mentary on the ground that courts are unwilling to extend the scope
of autopsies by implication.?’® Only the removal of tissue for micro-
scopic examination has customarily been allowed, and it is usually
mandatory that all tissue be reinserted in the cadaver when it is
returned to those who have the right and the duty of burial .21

However, six states have, at one time or another, enacted legisla-
tion allowing the removal of tissues and organs by physicians and
coroners performing autopsies.*” Four of the six*'® explicitly allowed
a physician operating with the consent of the decedent or his next
of kin to remove organs for transplantation. Three of the statutes

‘were repealed when the states adopted some form of the Uniform

Anatomical Gift Act. Only the statutes in Hawaii, Virginia, and

Maryland remain.??
These three states provide for nonconsensual removal of organs
during autopsies.?? Maryland medical examiners may remove organs

212, Vestal, Taber & Shoemaker, supra note 53, at 292, quoting Winkler v. Hawkes
& Ackley, 126 Towa 474, 477, 102 N.W. 418, 419 (1905).
213. Vestal, Taber & Shoemaker, supra note 53, at 292,

214, Id. at 292-93.

215, Sadler & Sadler, Transplantation and the Law: The Need for Organized
Sensitivity, 57 Geo. L.J. 5, 13-14 (1968) (“It has been suggested that permission for
an autopsy, in effect, authorizes the removal of tissue for scientific use. . . . The public
is not adequately aware of the nonreplacement practices regarding autopsies, and
cannot be assumed to have intended such a broad authorization.”); Sidemen & Roscn-
field, supra note 25; Wasmuth & Stewart, supra note 3, at 458-61; Comment, Dead
Bodies—dAutopsies—Authority To Use Parts Removed in Treatment of the Living, 33

. N.C. L. Rev. 653, 655 (1955).

216. See Gray v. Southern Pac. Co., 21 Cal. App. 2d 240, 241, 68 P.2d 1011,
1015 (1937); Palenzke v. Bruning, 98 Ill. App. 644, 651 (1870); In re Disintcrment of
Body of Jarvis, 244 Towa 1025, 58 N.W.2d 24 (1953).

217. Ch. 933, § 2, [1957] Cal. Stat. 2144 (repealed 1968); HAwAm REv. STAT. §§ 715-14,

-453-15 (1968); Mp. AnN. CopE art. 43, § 147A (Supp. 1973); Nes. Rev. STAT. § 71-1341

(1971); Ch. 293, [1963] Nev. Laws 533 (repealed 1969); VA, CopeE ANN, § 19.1-46.1
(Supp. 1973).

218. California, Hawaii, Nebraska, and Nevada.

219. See note 217 supra.

220. Hawan Rev. StaT. § 715-14 (1968); Mp. ANN. CopE art. 43, § 147A (Supp. 1973);
VA. Cope ANN. § 19.1-46.1 (Supp. 1973). See also Note, Organ Transplantation and
the Donation: A Proposal for Legislation, 10 Wnm. & Mary L. Rev. 975 (1969).
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for transplantation when a decedent “who may provide a suitable
organ for the transplant is under their jurisdiction,” “[n]Jo known
objection by the next of kin is foreseen,” and *“[a] reasonable, un-
successful search has been made . . . to contact the next of kin.”2#
The medical examiners of Virginia are also empowered to provide
a suitable organ “where a decedent comes under their jurisdiction
. . . [and] there is insufficient time to contact the next of kin .-. . and
[there is] no known objection by the next of kin.”??? In Hawaii
the coroner’s physician or the medical examiner of any county “may
perform . . . an autopsy to determine the cause of death upon the
remains of any body which is brought into or found within the state
and which appears to have come to death under any of the circum-
stances set forth in section 715-3 . . . [and] shall have the right to
retain tissues, including fetal material, of the body removed at the
time of autopsy to be used for necessary or advisable scientific investi-
gation, including research, teaching, and therapeutic purposes.”2?
The Hawaii statute does not require notification of next of kin.

Under each statute the critical question is the extent of the medi-
cal examiner’s “jurisdiction.” In Virginia, the medical examiner is
empowered to “take charge of [the] dead body’?2* when he is notified
of the “death of any person from violence, or suddenly when in
apparent health, or when unattended by a physician, or in prison,
or in any suspicious, unusual or unnatural manner.”?? The medical
examiners of Maryland take charge of bodies when an individual
dies “as a result of violence, or by suicide, or by casualty, or sud-
denly when in apparent health or when unattended by a physician,
or in any suspicious or unusual manner.”#?¢ In Hawaii, the coroner
assumes jurisdiction over “the death of any person within his juris-
diction as the result of violence, or as the result of any accident, or
by suicide, or suddenly when in apparent health, or when unattended
by a physician, or in prison, or in a suspicious or unusual manner,
or within twenty-four hours after admission to a hospital or insti-
tution.”22

The solution adopted by these states has two serious flaws. First,
if the consent requirement found in most anatomical gift statutes
is to be removed in some cases, it should be removed in all. The
statutes in effect provide that only those individuals who happen to
die under the specified circumstances—circumstances completely un-
related to the transplant situation (for example, death by murder

221. Mp. AnN. CopE art. 43, § 147A (Supp. 1973).

222, Va. CopE ANN. § 19.1-46.1 (Supp. 1973).

223. Hawanr Rev. Star. §§ 715-14 (1968).

224. Va. CopE Ann. § 19.1-42 (1960).

225. Va. CopE ANN. § 19.1-41 (1960).

226. Mp. ANN. CopE art. 22, § 6 (1973). .

227. Hawan Rev, StaT. §§ 715-3 (1968). ' -
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or suicide)—can be used as sources without the consent of the next
of kin.

Second, and perhaps more importantly, these laws invite serious
abuse because the medical examiners are given much discretion in
determining which deaths fall within the statutory specifications and
are thus subject to their ]unsdlctlon Two inappropriate pressures
may weigh on the examiners’ judgment: (1) If the organs are to be
used in transplants, they often must be removed from the body very
soon after- death. An examiner’s decision to do an autopsy and
remove the organs must thus be immediate, and he may make only
a hurried effort to locate the next of kin. The Hawaii statute does
not require any notification. (2) The serious scarcity of organs may
cause the examiner to act to the very limits of his discretion in
assuming Junsdlctlon A procedure formerly used merely to ascertain
the cause of death is thus transformed into an organ- gathermg pro-
cedure. If the consent requirement is to be eliminated, it should be
done openly and uniformly, regardless of manner of death.

Hawaii also has a statute that provides that an autopsy performed
with the express consent of the next of kin “shall include consent
to the retention by [the performing physician of body parts] . . . for
necessary or advisable scientific investigation, including research,
teaching, and therapeutic purposes.” Although the statute allows
organ removal only in autopsies undertaken with consent, it leaves
no option for individuals who desire to have an autopsy performed
but do not want to allow organ removal. The possible extensions
of this scheme are troublesome. If, under an insurance contract or
a workmen’s compensation agreement, a person must consent to an
autopsy upon his death where deemed necessary, he must also consent
to donate his organs. Again, the consent requirement has indirectly
been deprived of its force.

A preferable alternative js the Nebraska statute, which is unique
in allowing the next of kin to consent to an autopsy to establish
cause of death without consenting to the removal of organs for
transplantation.??® However, the statute conflicts with Nebraska's
newly adopted version of the Uniform Anatomical Gift Act. Both
permit valid anatomical gifts, but the autopsy statute does not
clearly specify the duties of all parties and does not protect doctors
and others acting in “good faith” under an apparently valid gift or
authorization. The Uniform Act also outlines formal procedures for
making gifts that are ignored in the autopsy statute. The superiority
of the Uniform Act, as well as the need for uniformity, requires the
repeal of the autopsy statute.

228. Hawan REv. STAT. § 453-15 (1968).
229, NeB. Rev. StaT. § 71-1341 (1971).



