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II. ORDINARY CRIMINAL PROSECUTION AS AN ALTERNATIVE 

TO THE EXERCISE OF CRIMINAL CONTEMPT POWER 

If criminal contempts were treated for all purposes as ordinary 
criminal prosecutions, there would be three important ramifications 
for the current law of contempt: · 

First, although courts have maintained that the exercise of the 
contempt power is not dependent upon authorizing legislation,07 

the ordinary criminal prosecution of a contemnor would become 
dependent upon the existence of a criminal statute proscribing his 
conduct.58 

Second, prosecutorial discretion in the initiation of criminal con
tempts would be transferred from the judiciary to the executive. 
Only the public prosecutor has the discretionary power to initiate 
or forgo an ordinary criminal prosecution.50 If he decides to proceed, 
the court cannot dismiss the case without the prosecutor's consent 
unless further proceedings would violate some legal mandate. 00 In 

penalty to a maximum of six months' imprisonment. This approach, however, might 
represent an unwarranted infringement on judges' sentencing discretion. The deci• 
sion to deny a jury trial and thus to limit the potential contempt sentence is made 
by a judge, but the decision to deny a preliminary examination would be made by 
a magistrate. FED. R. CRIM. P. 5(c). Cf. text at notes 64-70 infra, discussing the 
possible effect of extending the grand jury indictment right to criminal contemnors. 
Unless one is willing to give magistrates this power, it would be desirable to amend 
rule 5(c) to clarify whether the preliminary examination right applies to all criminal 
contempts. 

The possibility of serious contempt criminal penalties in some cases should be 
a sufficient basis for extending the preliminary examination right to all criminal 
contempts, and until rule 5(c) is so amended, it would be desirable for magistrates 
to assume that criminal contempts are not petty offenses, if only to avoid potential 
litigation over the issue. Since a defendant is entitled to a preliminary examination 
only if proceedings are not formally initiated prior to the date set for the hearing, 
it is not likely that extending the right to criminal contemnors will impose a 
significant burden on the judicial system, If the contumacious conduct occurs in 
the presence or is initially called to the attention of a prosecutor or grand jury, 
it is likely that an information or indictment will be returned prior to the de
fendant's initial appearance, and thus there would be no right to a preliminary 
examination. In cases in which the appearance occurs prior to the formal initia• 
ation of proceedings, the prosecutor could follow the common practice of making 
the preliminary examination right moot by formally initiating the case prior to 
the date set for examination. See Hearings on the U.S. Commissioner System Before 
the Subcomm. on Improvement in Judicial Machinery of the Senate Comm. on the 
Judiciary, 89th Cong., 1st Sess, 127 (1965). 

57. See cases cited note 2 supra. 
58. There are no federal common-law crimes. United States v. Hudson, 11 U.S. 

(7 Cranch) 32 (1812). See Warren, New Light on the History of the Federal Judiciary 
Act of 1789, 37 HARV. L. REv. 49, 73 (1923). 

59. See United States v. Cox, 342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 935 
(1965); Moses v. Kennedy, 219 F. Supp. 762 (D.D.C. 1963). 

60. United States v. Weinstein, 452 F.2d 704 (2d Cir. 1971). Cf, United States v. 
Gray, 448 F.2d 164 (9th Cir. 1971). 
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contrast, a court may now both initiate criminal contempt pro
ceedings on its own motion61 and refuse a request to initiate pro
ceedings despite probable cause to believe that the contempt 
occurred.62 Furthermore, at least one case has held that a court may 
dismiss a criminal contempt proceeding after its initiation without 
the consent of the prosecutor on the basis of a discretionary deter
mination that the dismissal is in the public interest.63 

Third, whereas the judiciary currently has complete discretion 
over the severity of a contempt sanction, 64 applying the fifth amend
ment's grand jury indictment provision to criminal contempts 
would allow both prosecutors and grand juries to have an impact 
on courts' sentencing discretion. 65 Since the right to an indictment 
exists only for crimes for which the statutory penalty exceeds one 
year's imprisonment,66 and since the Supreme Court in the jury trial 
cases has been unwilling to view contempts as inherently nonpetty,67 

the right to a grand jury indictment presumably would not exist 
in all criminal contempt cases. However, just as the Court classified 
contempts as petty or nonpetty on the basis of the penalty actually 
imposed, 68 it presumably would also look to the actual penalty to 
determine the scope of the grand jury right. 69 Thus, a grand jury 

61. In re Brown, 454 F.2d 999 (D.C. Cir. 1971); United States v. Conole, 365 F.2d 
306 {3d Cir. 1966), cert. denied, 385 U.S. 1025 (1967): In re Fletcher, 216 F.2d 915, 
917 {4th Cir. 1954), cert, denied, 348 U.S. 931 (1955); O'Malley v. United States, 128 
F.2d 676 (8th Cir.), revd. on other grounds sub nom. Pendergast v. United States, 
317 U.S. 412 (1942). Cf. McComb v. Jacksonville Paper Co., 336 U.S. 187 (1949) (civil 
contempt). 

62. In re Sylvester, 41 F.2d 231 (S.D.N.Y. 1930); Ex parte McLeod, 120 F. 130 
(N.D. Ala. 1903). 

63. United States v. Barnett, 346 F.2d 99 (5th Cir. 1965), criticized in Note, Crim
inal Contempt: Federal Court's Power To Dismiss Proceeding Before Trial, 66 
COLUM, L. REV. 182 (1966). . 

64. Green v. United States, 356 U.S. 165, 182-83 (1958). Although the contemnor 
cannot receive more than a six months' sentence without "a jury trial or waiver 
thereof," Cheff v. Schnackenberg, 384 U.S. 373, 380 (1966), it is the judge who has 
the power to grant or deny that right. See 384 U.S. at 382 {Harlan, J., dissenting). 

65. It would also result in some delay, but the delay would be no more con
sequential in criminal contempt cases than in other criminal prosecutions. In cases 
now governed by rule 42{a), where immediate imposition of a penalty has been 
viewed as important, see text at note 5 supra, sentences cannot exceed six months' 
imprisonment. Bloom v. Illinois, 391 U.S. 194, 209-10 (1968). Therefore, the indict-
ment right would not apply. · 

66. U.S. CoNsr. amend. V {"capital, or otherwise infamous crimes"). See United 
States v. Moreland, 258 U.S. 433 (1922); FED. R. CRIM. P. 7(a). 

67. See text at note 48 supra. 
68. See text at note 48 supra. 
69. See Bloom v. Illinois, 391 U.S. 194, 211 (1968); Duncan v. Louisiana, 391 U.S. 

145, 161-62 (1968). 
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(by refusing to return an indictment) or a prosecutor (by refusing 
to seek or sign70 an indictment) could limit the potential maximum 
penalty to one year's imprisonment, and as a practical matter the 
limit could be imprisonment for six months. A judge perhaps would 
be reluctant to expend judicial resources on a jury trial if to do so 
would give him the option of adding only six months to the penalty 
that he could othenvise impose. 

The remainder of this article will examine the justifications for 
continuing to treat criminal contempts differently from other 
criminal prosecutions in terms of these three factors. 

A. Independence of the Judiciary from the Legislature 

The · judiciary, as an independent branch of the government, 
should have at least the powers necessary for it to function prop
erly. 71 These arguably include the power to define and determine 
penalties for affronts to its authority, both in the absence of any 
legislation proscribing contumacious conduct and also, perhaps, in 
situations in which existing legislation either does not proscribe 
certain conduct deemed contumacious by the judiciary or does not 
provide a penalty adequate to vindicate the courts' authority.72 

Although the proposition that power to vindicate the courts' au
. tliority through the imposition of criminal penalties must rest ulti
mately in the judiciary is not beyond dispute,78 it need not be chal
lenged here. That proposition can justify independent judicial 
action to define, initiate, and establish penalties for contempts only 

70. See United States v. Cox, 342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 935 
(1965). · , 

71. Courts have claimed inherent power to regulate a number of activities that 
are necessary for or related to the proper functioning of the judiciary, See, e.g., 
People ex rel. Conn v. Randolph, 35 Ill. 2d 24, 219 N.E.2d 337 (1966) (inherent 
power to order payment from public funds of indigent defendant's appointed coun
sel): State ex rel. Reynolds v. Dinger, 14 Wis. 2d 193, 109 N.W.2d 685 (1961) (inherent 
.power to regulate practice of law). See also Dowling, The Inherent Power of the 
]udidary, 21 A.B.A.J. 635 (1935); Pound, The Rule-Making Power of the Courts, 
12 A.B.A.J. 599 (1926): Note, The Judge-Made Supervisory Power of the Federal 
Courts, 53 GEO, L.J. 1050 (1965). 

72. See, e.g., Arnett v. Meade, 462 S.W.2d 940 (Ky. 1971) (contempt statute limiting 
criminal penalty for refusal to testify to 30 dollars and 24 hours' imprisonment is 
an unconstitutional legislative infringement on courts' contempt power). 

73. See R. GoLDFARB, supra note 2, at 284-308. Although Goldfarb does not deal 
specifically with the issue of the source of the power, most of his recommendations 
contemplate legislative action. He does suggest that courts should have a limited 
inherent right to quell disruptions tlu'.ough use of the contempt power. Id, at 299-
300, 305-06. Even in these types of cases, however, the theoretical possibility that 
Congress may refuse to enact appropriate legislation arguably does not outweigh 
the danger that courts may not be sufficiently restrained in exercising a claimed 
inherent. contempt power. See id. at 5-9. See also Green v. United States, 856 U.S. 
165, 193-219 (1958) (Black, J., dissenting). 
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when the legislative provisions are inadequate, and that circum
stance does not exist in the federal system. The Supreme Court ·has 
recognized that Congress can regulate the contempt power, and the· 
Court has approved the present congressional limitations oh · the 
exercise of the power: The proscription in section 401 against im
posing both a fine and a prison sentence is binding on the courts,74 

and courts may not exercise their inherent power under rule 42 to 
punish contumacious conduct that does not fall within the scope· of 
section 401.75 Contempts that do fall within that section, however, 
also may be initiated by indictment.76 Thus, judicial fear of depen
dence upon the legislature cannot justify treating section 401 con
tempts differently from other criminal prosecutions.77 

The extent to which Congress could further limit the contempt 
power is admittedly uncertain. On the one hand, the Supreme 
Court has never struck down any congressional regulation of the 
contempt power, and, in fact, has suggested that Congress may have 
considerable latitude in regulating the contempt power of the 
circuit and district courts: "These courts were created by act of 
Congress. Their powers and duties depend upon the act calling 
them into existence, or subsequent acts extending or limiting their 
jurisdiction. The act of 1831 [now section 401] is, therefore, to them 
the law specifying the cases in which summary punishment for 
contempts may be infl.icted."78 On the other hand, the Court affirmed 

74. In re Bradley, 318 U.S. 50 (1943). Cf. Ex parte Robinson, 86 U.S. (19 Wall.) 
505, 512 (1873). 

75. Nye v. United States, 313 U.S. 33, 50-53 (1941). 
76. See cases cited note 28 supra. 
77. Several methods exist for implementing the goal of treating criminal contempts 

as ordinary criminal prosecutions. For example, instead of abandoning reliance on the 
inherent contempt power theory and holding that contempts should be viewed as ordi
nary crimes, the judiciary (retaining its claim to inherent contempt power) could exer
cise its discretion to refuse to initiate proceedings pursuant to rule 42 on the theory 
that initiation by indictment is an adequate alternative. See text at notes 200-04 infra •. 
Although existing legislation clearly permits this alternative, it is unclear whether 
the legislation is sufficient· to allow courts entirely to· forgo reliance on the notion 
of inherent contempt power. See text at notes 205-06 infra, suggesting that section 
401 may be only a statement of·the courts' contempt power and that the indictment 
precedents merely represent a judicial acquiescence in prosecutors' and grand juries' 
requests for contempt proceedings. But see note 206 infra. 

78. Ex parte Robinson, 86 U.S. (19 Wall.) 505, 511 (1873). 
Since the Supreme Court, unlike other federal courts, derives its power from the 

Constitution rather than from Congress, see U.S. CoNsr. art. III, § 1, Congress may 
not be able to regulate the Court's contempt power at all, or at least not to the same 
extent that it can regulate the contempt power of lower federal courts. See Michael
son v. United States, 266 U.S. 42, 65-66 (1924); Ex parte Robinson, 86 U.S. (19 Wall.) 
505, 510 (1873) (by implication); Frankfurter & Landis, supra note 8. 

This suggested distinction between constitutionally created and legislatively created 
courts has little practical bearing on the legislative power to regulate contempts in 
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in the same case that "the power to punish for contempts is inherent 
in all courts. "79 Furthermore, the existing restrictions on the courts' 
exercise of the contempt power are not substantial: Section 401 
contains an extremely broad substantive definition of contempt80 

and prescribes no maximum penalty. 
If the Court continues to maintain that the need to impose 

immediate penalties for contempts now punishable pursuant to rule 
42(a) outweighs granting even the minimal due process protections 
of prior notice and hearing,81 it is doubtful that the Court would 
condone a congressional attempt to eliminate this summary power. 
Similarly, the Court may be reluctant to accept amendments to 
section 401 that would leave some types of contumacious behavior 
unpunishable.82 Hopefully, however, the Court would not object to 
the imposition of reasonable maximum penalties for various types 
of contumacious conduct now governed by section 401,88 or to 
limitations on the possible use of rule 42(b) through the enactment 
of legislation that restricts the substantive scope of section 401 but 
allows conduct now covered by that section to be treated as an ordi
nary criminal offense.84 The 1831 contempt legislation provides a 

the federal system. The Supreme Court has exercised its contempt power only once, 
See United States v. Shipp, 203 U.S. 563 (1906). The distinction, however, has im• 
portant implications for the power of state legislatures to regulate the contempt 
power of state trial courts, many of which are constitutionally created, See Kuhns, 
Revising a State Judicial Article: Issues for the North Dakota Constitutional Con
vention, 48 N.D. L. R.Ev. 219, 225-26 (1972), Since the reasons for deciding whether 
to give a state court constitutional status are generally unrelated to the contempt 
regulation question, id. at 225-26, 236, the mere fact that a court was established 
by the state constitution rather than by the legislature does not necessarily justify 
limiting the extent to which its contempt power may be regulated. 

79. Ex parte Robinson, 86 U.S. (19 Wall.) 505, 510 (1873). 
80, Falco, Federal Criminal Contempts and the Proposed New Federal Criminal 

Code, 11 AM. CRIM. L, R.Ev. 429, 432-33 (1973). 
81, See note 34 supra. 
82, Some types of conduct presently within section 401 arc punishable under 

other criminal statutes. For example, attempting to influence or bribe a juror is both 
a specific criminal offense and a section 401 contempt. Compare Kong v. United 
States, 216 F.2d 665 (9th Cir. 1954) (criminal prosecution for violation of 18 U,S.C, 
§ 1503), with Higgins v. United States, 160 F.2d 223 (D.C, Cir, 1946), cert, denied, 
331 U.S. 840 (1947) (contempt prosecution under 28 U.S.C, § 385 (1940), as amended, 
28 u.s.c. § 401 (1970)). 

83. See NATIONAL COMMN. ON REFORM OF FED. CRIMINAL LAws, PROPOSED NEW 
FEDERAL CRIJIIINAL CODE § 1341 (1971) [hereinafter PROP, FED, CRIM, CODE], 

84, It is important to distinguish between these two types of legislation, On the 
one hand, the mere imposition of maximum penalties for violations of section 401 
or the enactment of several statutes patterned after section 401 that define the 
courts' contempt power and prescribe various penalties for different types of conduct 
would appear not to affect the courts' initiating discretion or the availability of rule 
42. The maximum penalty provisions, however, presumably would- determine whether 
the contemnor would be entitled to a jury trial, See note 47 supra. On the other 
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precedent for the latter type of regulation,85 and 18 U.S.C. § 402 
provides a limited precedent for legislative imposition of maximum 
contempt penalties.86 Neither type of legislation would appear to 
infringe upon the judiciary's interest in protecting its capacity to 

hand, eliminating from the scope of section 401 conduct proscribed by other existing 
or concurrently enacted statutes that do not explicitly refer to the courts' contempt 
power would appear to represent a congressional judgment to limit the substantive 
scope of that power. Proceedings for violations of these statutes presumably could 
be initiated only by information or indictment, and the penalty provision of any 
such statute would determine not only whether the defendant is entitled to a jury 
trial, but also whether he is entitled to a grand jury indictment. 

The Proposed New Federal Criminal Code recommends an unusual and somewhat 
puzzling combination of these two types of regulation. See PROP, FED. CRIM. CODE, 
supra note 83, §§ 1341-49. Section 1341, the basic criminal contempt statute, retains 
the substantive definition of the court's contempt power currently contained in sec
tion 401, but imposes a six-month maximum prison sentence. Presumably, proceed
ings for violations of this section could be initiated pursuant to rule 42. See WORKING 
PAPERS, supra note 2, at 601-03. The next four sections define as specific criminal 
offenses and provide slightly different ma.ximum penalties for conduct that, to a 
substantial extent, also comes under section 1341: failure to appear (§ 1342); refusal 
to testify (§ 1343); hindering proceedings by disruptive conduct (§ 1344); and dis
obedience of a judicial order (§ 1345). Proceedings for violations of these sections 
apparently could be initiated only by information or indictment. See PROP. FED. 
CRThl. CODE, supra, § 1349; comments to id. §§ 1342-49. These provisions, however, 
apparently are not intended to limit the substantive scope of section 1341, see WORK
ING PAPERS, supra, at 610-11, 614-15, 621, 624, 625-26, and with limited exceptions, 
prosecutions for violations of these sections could not be initiated without judicial 
certification that the case is an appropriate one to consider for prosecution. PROP. 
FED. CRIM. CODE, supra, § 1349; WORKING PAPERS, supra, at 625-26. Furthermore, if 
such a certification is accompanied by a recommendation for prosecution, section 
1349 requires the public prosecutor to proceed with the case. The stated reason 
for the certification requirement is to allow the judiciary to retain initiating discre
tion over contempts. WORKING PAPERS, supra, at 625-26. 

Of the number of questions raised by these proposed statutes, see Falco, supra 
note 80; cf. note 213 infra, one is of particular concern for the purposes of this 
article: Is tl1e requirement of prior judicial certification for the initiation of pro
ceedings under sections 1342-45 an implicit rejection of the precedent for allowing 
initiation of criminal contempt proceedings by indictment without prior judicial 
approval? See note 28 supra and accompanying text. But cf. text at notes 205-06 infra. 
Although neither the Proposed Code nor the Working Papers specifically addresses 
this question, an affirmative an5'ver would be consistent with the Code's general 
sclleme of maintaining judicial control over the initiating decision. If the an5'ver 
is affirmative, and if the proposed contempt provisions are adopted in their present 
form, they will have the undesirable consequence of perpetuating a basic and largely 
unnecessary distinction between criminal contempts and other crimes. 

85. See text at notes 15-17 supra. 

86. See note 25 supra. In a brief comment affirming that Congress can regulate 
the contempt power, the Supreme Court in Bloom v. Illinois, 391 U.S. 194, 196 n.1 
(1968), stated that Michaelson v. United States ex rel. Chicago, St. Paul, Minneapolis 
&: Omaha Ry., 266 U.S. 42 (1924), had upheld the constitutionality of both the jury 
trial and maxinmm penalty provisions of section 402. Michaelson, however, dealt solely 
with the jury trial provision, and although there is no reason to believe that the 
Court would not also have upheld the penalty provision, it is important_ to note that 
Michaelson stressed that section 402 covered only limited types of contempts, thereby 
implying that a similar jury trial-and perhaps maximum penalty-provision applicable 
to all contempts might not be upheld. 266 U.S. at 66-67. But cf. text at note 78 supra. 
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function as an independent branch of the government, 87 and as the 
following analysis will suggest, such legislative regulation would be 
beneficial. 88 

There is no certainty that Congress would limit itself to these 
types of regulation or that the judiciary would reaffirm the view 
that Congress may impose substantial limits on the contempt power. 
However, the precedent for judicial deference to congressional 
action, and the fact that Congress has not in the past attempted 
unreasonably to restrict the contempt power, suggest that the judi
ciary probably will not be forced to confront Congress over the 
question whether the inherent power rationale or the sui generis 
character of the contempt offense limits Congress' power to legislate 
in this area. In any event, the fact remains that, at least for the 
present, the need for judicial independence from the legislature is 
not a valid basis for refusing to treat criminal contempts as ordi
nary criminal prosecutions. 

B. Independence of the Judiciary from the Executive: Initiation 

Since treating contempts as ordinary criminal prosecutions would 
transfer prosecutorial discretion in criminal contempt cases from 
the judiciary to the executive,89 it is important to consider whether 
the judiciary has an interest that justifies reserving to itself the 
power to decide whether to initiate criminal contempt proceedings. 
Four factors, one or more of which may exist in any contempt 
situation, suggest that the judiciary may have such an interest: (1) an 
asserted need for immediate action pursuant to rule 42(a) when the 
conduct occurs in the immediate view of the court; (2) the notion 
that the judiciary is the party injured by the conduct; (3) the theory 
that contumacious conduct that violates a court order is qualitatively 
different from violations of criminal statutes; and (4) the fear that 
the public prosecutor will not be sufficiently responsive to contempts 

87. But cf. WORKING PAPERS, supra note 2, at 625-26. 
88. See text at notes 205-13, 249-56 infra. 
89. In light of recent criminal and political activities commonly referred to as 

the Watergate scandal, see C. BERNSI"EIN &: B. WOODWARD, ALL THE PRESIDENT'S l\fEN 
(1974), it may appear unreasonable to suggest that any additional powers should 
be given to the executive branch. The following analysis, which argues that prose
cutorial discretion over criminal contempts should rest with the executive rather 
than the judiciary, is based solely on the premise that criminal contempts should 
be treated as are all other criminal prosecutions. The analysis does not address itself 
to and does not intend to imply any conclusions about the extent to or manner in 
which prosecutorial discretion in general should be regulated or insulated from 
executive political control. See also note 100 infra. 
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of the courts' authority. The analysis here will be limited to a con
sideration of the last three factors.90 

I. Injury to the Judiciary 

The fact that the purpose of the criminal contempt sanction is to 
vindicate the courts' authority implies that injury to judicial au
thority is a necessary condition for a court's initiation of contempt 
proceedings. In contempt cases, however, courts are often injured 
parties only in a secondary sense. For example, when an individual 
disobeys a court order to testify, the most immediate injury is to the 
party that would have benefited from the testimony. If the fact of 
injury is a relevant criterion for allocating discretion to initiate 
criminal contempts, the court's interest arguably is not as great as 
the interest of the person for whose benefit the order was granted. 

In some situations (e.g., when court proceedings are physically 
disrupted or, perhaps, when an individual refuses to appear before 
a court or grand jury) the court itself may appropriately be viewed 
as the primary injured party. Yet, even in these situations, the fact 
of injury, although it may be a necessary condition for invocation 
of the contempt power, is not a sufficient basis for giving the judi
ciary power to decide whether to initiate criminal contempt pro
ceedings: The right to invoke proceedings that may lead to a 
punitive sanction is one appropriately exercised in the public in
terest and not for personal vindication.91 The only federal precedent 

90. It would be possible to require that contempts now punishable without prior 
notice or hearing pursuant to rule 42(a) also be initiated by the executive. How
ever, even if prosecutors were generally responsive to requests from judges for the 
initiation of contempt proceedings in these cases, such a requirement could entail 
an arguably unwarranted delay. It is true that contemnors subject to punishment 
without a hearing presumably would not be entitled to a grand jury indictment, see 
note 65 supra, and the preparation and filing of an information often could be 
completed in a few minutes. Still, if the need for immediate action is sufficient to 
justify denying a hearing, the risk of delay might override considerations favoring 
executive initiation. 

An additional argument for not requiring executive initiation of such contempts 
concerns the danger of establishing a precedent denying a hearing to a defendant 
in a case that appears, at least at the outset, to be an ordinary criminal prosecution. 
That precedent might be used in other contexts to suspend or modify defendants' 
rights on the basis of an asserted need for immediate punishment, the fact that 
the judge personally observed the criminal conduct, or some similar factor. To avoid 
any potential erosion of procedural rights in other criminal prosecutions, it would 
be preferable either to eliminate completely the possibility of summarily imposing 
a contempt penalty or to maintain the unique rule 42(a) procedure. 

91. See generally Brotherhood of Locomotive Firemen &: Enginemen v. United 
States, 411 F.2d 312, 319-20 (5th Cir. 1969); United States v. Cox, 342 F.2d 167, 171, 
182-83, 190-93 (5th Cir.), cert. denied, 381 U.S. 935 (1965); Pugach v. Klein, 193 
F. Supp. 630, 634-35 (S.D.N.Y. 1961); F. MILLER, PROSECUTION: THE DECISION To 
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suggesting a contrary view is the inherent power claimed by Con
gress to punish contempts of its authority.92 The validity of the 
congressional claim to this power, however, is not beyond dispute.93 

If the power does exist, it arguably is only a coercive power anal
ogous to the judiciary's coercive civil contempt power.04 Moreover, 
since the rationale for exercising inherent contempt power is neces
sity, any support that the congressional precedent may appear to 
give to the claim that injured parties should be able to initiate 
contempt proceedings is undermined by the fact that Congress in 
recent years has not attempted to exercise the power.ml Rather, 
contempts of Congress are dealt with as ordinary criminal 
prosecutions.96 

Even if one were to conclude that all contempts injure the judi
ciary and that injured parties generally should be able to initiate 
criminal proceedings, this should not be a sufficient basis for allow
ing th~ judiciary to initiate criminal contempt proceedings. The 
Supreme Court has explicitly recognized that the ability of the 
judiciary to punish an affront to its authority poses a danger that the 
judgment may be unduly vindictive or based on a distorted view of 
the gravity of the offense: Rule 42(b) provides that "[i]f the con
tempt charged involves disrespect to or criticism of a judge, that 
judge is disqualified from presiding at the trial or hearing .... "07 

Rule 42(b), however, does not offer protection against a judge's 
possible institutional bias, and to the extent that institutional injury 
is the rationale for treating contempts uniquely, the potential for 
institutional bias may be increased. 

Whether institutional biases would be mitigated merely by plac
ing the initiating function with the executive is admittedly open to. 

CHARGE A SUSPECT ·wrrH A Cru11m 9-10 (1969); Schwartz, Federal Criminal Jurisdiction 
and Prosecutors' Discretion, 13 LAW &: CONTEllfi'. PROB, 64 (1948}, But cf. Comment, 
Private Prosecution: A Remedy for District Attorneys' Unwarranted Inaction, 65 
YALE L.J. 209 (1955). 

92. See generally C. BECK, CoNTEJ\fPT OF CONGRESS (1959); R. GOLDFARB, supra note 
2, at 40-43. 

93. The Supreme Court has approved of the congressional exercise of inherent 
contempt power. Anderson v. Dunn, 19 U.S. (6 Wheat.) 204 (1821). But see C. BECK, 
supra note 92, at 3-5; R. GOLDFARB, supra note 2, at 25-30, 

94. Cf. Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 230-31 (1821). See also Quinn 
v. United States, 349 U.S. 155, 169 (1955). On the distinction between criminal and 
civil contempt, see text at notes 149-61 infra. 

95. See R, GOLDFARB, supra note 2, at 43, 

96. 2 U.S.C. § 192 (1970). See Russell v. United States, 369 U.S. 749 (1962), See 
also notes 212-13 infra and accompanying text, discussing the statutory obligation of 
the prosecutor to present contempts of Congress to a grand jury._ 

97. Cf. cases cited note 100 infra. 



January 1975] Limiting the Criminal Contempt Power 503 

question. The prosecutor's close professional contact with the courts 
may make him reluctant to refuse a judge's request that he initiate a 
contempt action.98 Still, the requirement of an independent, execu
tive initiating decision would provide at least a theoretical check 
against possible bias, and, more importantly, the absence of any such 
check on judicial power, both to initiate proceedings against and 
to convict individuals who affront judicial authority, gives the 
exercise of contempt power the appearance of being potentially 
arbitrary and unfair. Unless there are other overriding considera
tions,99 the initiating power over criminal contempts should be 
removed from the judiciary, if only to ensure that "justice ... satisfy 
the appearance of fairness."100 • 

98. Alfred A. Arraj, Chief Judge of the United States District Court for the 
District of Colorado, has established a policy of having criminal contempts initiated 
by indictment because the order to shqw cause may not inform the defendant of 
the charge against him with the same degree of specificity as would an indictment. 
Cf. note 53 supra. Although only a few criminal contempt cases have arisen since 
the policy was instituted, federal prosecutors have not refused to seek an indictment 
in any case called to their attention by the court, and Judge Arraj expressed the 
view that such a refusal would be highly unlikely in light of the close working 
relationship between the court and the prosecutors. Interview with Judge Arraj, 
November 21, 1973, Denver, Colo. Federal prosecutors in Denver confirmed this view, 
and prosecutors in otl_ler cities agreed that the process of initiating criminal con• 
tempts by indictment would not be likely to create conflicts betl\'een the court and 
the prosecutor's office. See note 134 infra. 

99. See note 90 supra. 

100. Offutt v. United States, 348 U.S. 11, 14 (1954). See also Taylor v. Hayes, 418 
U.S. 488, 501 (1974); Ungar v. Sarafite, 376 U.S. 575, 578 (1964); Green v. United States, 
356 U.S. 165, 198-99 (1958) (Black, J., dissenting); In re Murchison, 349 U.S. 133 (1955); 
R. GOLDFARB, supra note 2, at 254-57. 

In some situations there is arguably an equal or greater potential for unfairness 
if the public prosecutor is vested with initiating discretion over criminal contempts. 
For example, when a prosecutor decides to initiate a contempt prosecution against 
a recalcitrant grand jury witness, the prosecutor, because of his direct interest in the 
grand jury proceedings, may be acting, or may appear to be acting, on purely vin
dictive motives. This possibility, however, should not be regarded as a sufficient basis 
for retaining initiating discretion over criminal contempts with the judiciary for at 
least three reasons. First, in terms of the appearance of fairness, retaining initiating 
discretion with the judiciary does not solve the problem but only maintains the 
appearance of judicial unfairness. Second, to the extent that one is concerned with 
actual unfairness or abuse of discretion by the prosecutor, retaining initiating dis
cretion with the judiciary is not likely to be an effective remedy. See text at notes 
144-48 infra. Third, the potential for prosecutorial unfairness or the appearance of 
unfairness may exist not only in some contempt cases but in any cases in which the 
prosecutor has or appears to have a personal or institutional interest in the pro
ceedings. For example, the danger of unfairness on the part of $e prosecutor is no 
greater in the case of a grand jury witness who refuses to testify than in the case 
of a grand jury witness who appears to commit perjury or in any case in which a 
member of the prosecutor's office is the victim of some criminal act. 

The appropriate resolution of this problem is not to deprive the public prose
cutor of initiating discretion over criminal contempts, but to develop standards and 
methods for regulating the prosecutor's discretionary power in all cases. See gener
ally K. DAVIS, D1s~RETIONARY JUSTICE (1969); F. MILLER, supra note 91. The general 
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2. The Unique Nature of a Court Order 

Many criminal contempt cases result from the contemnor's 
refusal to obey a court order,101 and in one important respect the 
violation of a court order generally is treated differently from the 
violation of a criminal statute: If the statute is invalid, the invalidity 
will require the defendant's acquittal.102 If a court order is invalid, 
its violation may nonetheless be treated as contempt,103 except where 
the court lacks jurisdiction to issue the order104 or, perhaps, where 
the defendant has no opportunity to contest the validity of the 
order.105 Thus, in Walker v. City of Birmingham,100 the Supreme 
Court upheld the criminal contempt convictions of civil rights 
marchers who violated an injunction against demonstrating even 
though the language of the injunction-the validity of which was 
deemed collateral to the contempt proceeding and therefore not 
necessary to determine107-"might be subject to substantial consti
tutional question."108 Had the defendants been convicted of violat-

problem of controlling prosecutorial discretion is beyond the scope of this article, 
Professor Davis, however, suggests the possible desirability of judicial review of deci
sions not to prosecute, K. DAVIS, supra, at 224·25, and the analysis here has argued 
that the judiciary is a particularly inappropriate body to exercise discretionary power 
to decide whether criminal contempt proceedings should be initiated. If federal 
courts develop the doctrine that refusals to prosecute are subject to judicial review, 
the question arises as to whether that doctrine should apply to criminal contempts 
as well as to other crimes. The answer should probably be affirmative-at least if the 
scope of judicial review is limited. Since the focus of inquiry would be on abuse 
of discretion rather than on injury to the judiciary, the potential for judicial bias 
or the appearance of unfairness probably would be minimal. 

101. E.g., Cheff v. Schnackenberg, 384 U.S. 373 (1966) (enforcement of administra, 
tive agency's subpoena); Harris v. United States, 382 U.S. 162 (1965) (refusal to testify 
before grand jury); United States v. UMW, 330 U.S. 258 (1947) (labor dispute). 

102. See, e.g., Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1969); Lovell v, 
Griffin, 303 U.S. 444 (1938); United States v. L. Cohen Grocery Co., 255 U.S. 81 (1921), 
Cf. Walker v. City of Birmingham, 388 U.S. 307 (1967); Poulos v. New Hampshire, 
345 U.S. 395 (1953). 

103. If the court has jurisdiction to issue the order, the validity of the order 
cannot be collaterally attacked in a criminal contempt proceeding. Maness v. Meyers, 
43 U.S.L.W. 4143, 4146-47 (U.S. Jan. 15, 1975); Howat v. Kansas, 258 U.S. 181 (1922); 
Western Fruit Growers, Inc. v. Gotfried, 136 F.2d 98 (9th Cir. 1943), See Cox, The 
Void Order and the Duty To Obey, 16 U. CHI, L. R.Ev. 86 (1948); Rodgers, The Elusive 
Search for the Void Injunction: Res Judicata Principles in Criminal Contempt Pro• 
ceedings, 49 B.U. L. R.Ev. 251 (1969); Note, Defiance of Unlawful Authority, 83 HAnv, 
L. R.Ev. 626 (1970). 

104. In re Ayers, 123 U.S. 443 (1887): Ex parte Fisk, 113 U.S. 713 (1885). See 
articles cited note 103 supra; Maness v. Meyers, 43 U.S.L.W. 4143 (U.S. Jan. 15, 
1975). 

105. See Walker v. City of Birmingham, 388 U.S. 307, 318-19; Blasi, Prior Re-
straints on Demonstrations, 68 MICH. L. R.Ev. 1481, 1555-72 (1970). 

106. 388 U.S. 307 (1967), 
107. 388 U.S. at 313-14, 320. Cf. note 103 supra, 
108. 388 U.S. at 317, Justices Douglas, Warren, Brennan, and Fortas thought the 
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ing the parade ordinance on which the injunction was based, the 
invalidity of the ordinance would have required reversal.109 How
ever, since the trial court "[w]ithout question" had jurisdiction to 
issue the injunction,11° the contempt convictions were affirmed. The 
Court suggested that it might have reached the opposite conclusion 
only if the contemnors had not had an adequate opportunity to seek 
judicial review of the order prior to its violation.111 

Although this distinction between the consequences of violating 
invalid statutes and violating invalid court orders bears no necessary 
relationship to the process by which proceedings are initiated for 
either type of violation, it does suggest that the duty to obey court 
orders is more pervasive than the duty to obey statutes,112 and to the 

injunction was clearly unconstitutional. 388 U.S. at 334 (dissenting opinion). See also 
note 109 infra. 

109. Two years after its decision in Walker, the Court unanimously reversed the 
convictions of defendants who had been prosecuted for violating the Birmingham 
parade ordinance. Shuttlesworth v. City of Birmingham, 394 U.S. 147 (1969). 

BO. 388 U.S. at 315. 
lll. 388 U.S. at 318-19. 
ll2. See Bickel, Civil Disobedience and the Duty To Obey, 8 GONZAGA L. REv. 199 

(1973). 
Professor Bickel draws a basic distinction between the duty to obey legislative 

commands and the duty to obey adjudicatory commands. Violations of legislative 
mandates, he contends, may sometimes be justified as legitimate acts of "law forma
tion." Id. at 200. This would be the case, for example, if one violated a statute he 
thought was unconstitutional. Our legal system legitimizes this type of law violation 
by not punishing the violator if his theory of the law ultimately prevails. Id. at 
200-01, 203. In contrast, Professor Bickel asserts that there is no justification for 
disobeying an adjudicatory mandate. For example, with regard to the defendants in 
Walker, he says: 

If one is not under a moral obligation to obey at this point [after the issuance 
of the injunction], then the very possibility of any legal order at all •.• is 
placed in the gravest doubt. • • • Lack of assent to, and widespread disobedience 
of, a general law • • • may be a legitimate way of questioning it • • • • But 
disobedience of a court's judgment does not question the judgment, for it is, in 
theory and in practice, irreversible. Here disobedience questions the very legal 
order itself, which must in the end rest on something more than its power to 
coerce. 

Id. at 212-13. 
Although Professor Bickel relies heavily on the normative legal distinction between 

violations of invalid statutes and violations of invalid court orders, he does not rely 
on it exclusively to define the scope of what he considers legitimate law violation. 
For example, whereas an invalid criminal statute may be violated with impunity 
regardless of the violator's motives, Professor Bickel contends that such law violation 
is appropriate only if the violator acts "on grounds of moral or political principle,'' 
id. at 208, and he states that there "must, overall, be an imbalance on the side of 
obedience.'' Id. at 214. Professor Bickel, however, is less clear in distinguishing be
t\veen the moral duty and the legal duty to obey court orders. For example, after 
citing Howat v. Kansas, 258 U.S. 181, 189-90 (1922), for the proposition that even 
an invalid court order must be obeyed, he states that "[o]nly when the court's claim 
to authority is transparently frivolous, 'when a court is so obviously travelling outside 
its orbit as to be merely usurping judicial forms and facilities'; only then, in the 
case of an 'indisputable want of authority on the part of a court,' may an order 
be disobeyed.'' Id. at 212, quoting United States v. UMW, 330 U.S. 258, 309-10 (Frank· 
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extent that such a duty exists, there may be a symbolic value in utiliz
ing different initiating procedures for the two types of violations. The 
analysis here will suggest that there may be no unique legal or 
moral duty to obey court orders, and that, even if such a duty exists, 
it should have no bearing on how contempt proceedings are ini
tiated. 

In Walker the Court implied that a contempt sanction for 
violating an invalid injunction may be justified by the fact that the 
mandate was issued by a court: "[I]n the fair administration of 
justice no man can be judge in his own case, however exalted his 
station, however righteous his motives . . . . [R]espect for judicial 
process is a small price to pay for the civilizing hand of law, which 
alone can give abiding meaning to constitutional freedom.''113 It is 
not clear, however, that the 

O 
duty to obey invalid mandates rests 

furter, J., concurring) (footnotes omitted). Cf. Cox, supra note 103, at 109. To the 
extent that this statement is meant to be descriptive, it is inaccurate in two respects. 
First, it does not take account of the suggestion in Walker that lack of opportunity 
to challenge a court order may be a defense in a contempt proceeding to punish the 
violation, and, second, transparent frivolity has not been the exclusive test for deter• 
mining whether a court has jurisdiction to issue the order. See cases cited note 118 
infra; Cox, supra note 103, at 108. To the extent that Professor Bickel's statement 
is intended as one of moral principle, it leaves unanswered the question why such 
a duty should exist if there is no opportunity to challenge the validity of the order, 
see note 114 infra, or if there are reasonable grounds for challenging the court's 
jurisdiction. See text at notes 117-23 infra. 

Since it is not clear whether Professor Bickel intended his statement to be one 
of moral principle, and since even the recognition of a greater moral or legal duty 
to obey court orders would not justify a unique initiating procedure for criminal 
contempts, see text at and following notes 125-26 infra, it is not necessary to dwell 
further on the nature and scope of the moral duty to obey court orders. The fol
lowing analysis, however, will suggest that the legal duty to obey, as evidenced by 
the legal consequences of violating an invalid mandate, may not depend upon whether 
the mandate is legislative or adjudicatory, See notes 114-15 infra and accompanying 
text. If there is no unique legal duty to obey invalid court orders, the bases upon 
which Professor Bickel relies to support his distinction between the duty to obey 
adjudicatory mandates and the duty to obey legislative mandates would appear to be 
substantially undermined. Thus, in fairness to Professor Bickel, it is important to point 
out two factors that suggest that his views regarding the duty to obey are not necessarily 
inconsistent with the views expressed in this article. First, although he makes no explicit 
reference to the lack of opportunity for review dictum in Walker, he describes court or
ders as "final judicial decree[s] ••• issued against named individuals, following a trial to 
which they were parties," Bickel, supra, at 211 (emphasis added). Arguably, the italicized 
words define at least an implicit limitation on the scope of the duty to obey judicial or• 
ders. Second, although Professor Bickel's use of the term "law formation" to describe 
legitimate law violation and his reservation of that term for violations of nonad• 
judicatory mandates perhaps implies an exaggerated notion of the duty to obey court 
orders, the primary thesis of his article is not that all court orders must be obeyed, 
but that a commitment to the rule of law does not entail a moral duty to obey all 
laws. Id. at 211, 214. The establishment of this thesis does not require a detailed 
analysis of the scope of the duty to obey all adjudicatory mandates, and presumably 
Professor Bickel did not intend his observations to pass for such an analysis, 

113. 388 U.S. at 320-21 (footnote omitted), But cf, In re Berry, 68 Ca]. 2d 137, 
436 P.2d 273, 65 Cal. Rptr. 273 (1968). 
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solely, or even primarily, on whether they are of judicial ongm. 
Rather, the critical issue may be whether there is an adequate oppor
tunity for judicial review of the mandate prior to its violation. As 
noted previously, the Walker Court suggested that it might have 
reached a different result if the contemnors had not had an. ade
quate opportunity to challenge the validity of the injunction,114 and 
it is arguable that the adequacy of pre-violation judicial review is-

114. See text at note 111 supra. See also Thomas v. Collins, 323 U.S. 516 (1945), 
reversing a contempt conviction on first amendment grounds where the defendant 
had made a speech in violation of an invalid restraining order served only hours 
before the speech was to be delivered. The injunction in Thomas had been issued 
to enforce a state statute requiring labor organizers to obtain a permit prior to 
soliciting membership, and in a habeas corpus proceeding challenging the contempt 
conviction, the state supreme court considered and rejected the merits of Thomas' 
constitutional claim, thereby implicitly disregarding any legal distinction between a 
violation of the statute and a violation of the injunction. Ex parte Thomas, 141 
Tex. 591, 174 S.W.2d 958 (1943). The United States Supreme Court, recognizing that 
the case did not raise an issue of the state court's jurisdiction to issue an invalid 
order, treated the case as if the defendant had been prosecuted for violating the 
registration statute. 323 U.S. at 524-25 &: n.7. Without relying specifically on the time 
factor, the Court reversed the conviction because the injunction represented an 
unconstitutional application of the statute. Thus, it is arguable that Thomas stands 
for the proposition that one may violate an unconstitutionally applied statute re
gardless of the availability of judicial remedies to test the validity of the application. 
Cf. Blasi, supra note 105, at 1562. Two factors, however, suggest that this is not an 
appropriate reading of Thomas. First, Justice Rutledge, the author of the plurality 
opinion, indicated in a later case that Thomas turned in large part on the lack of 
opportunity for judicial review. United States v. UMW, 330 U.S. 258, 351-52 (1947) 
(dissenting opinion). Second, in Poulos v. New Hampshire, 345 U.S. 395 (1953), the 
Court upheld the conviction of a defendant who violated a valid registration ordi
nance that had been unconstitutionally applied to him. 

In Poulos the defendant had been arbitrarily denied a permit to hold a religious 
meeting, and although there were six weeks between the initial denial and the date 
scheduled for the meeting, the defendant decided to proceed with the meeting 
rather than pursue available remedies to challenge the denial. The majority mis
takenly distinguished Thomas as a case holding the statutory scheme invalid on its 
face rather than as applied, see Blasi, supra, at 1561-62, and there is no explicit 
reliance on the fact that there were six weeks in which the defendant could have 
sought judicial review of the permit denial. Nonetheless, the Court's justification for 
the decision, which is strikingly similar to its justification for Walker, see text at 
note 11~ supra, suggests that opportunity for judicial review is a critical factor in 
determining whether it is appropriate to resort to self-help in the face of an un
constitutionally applied mandate, whether or not the mandate is judicial: "[T)he 
expense and annoyance of litigation is a price citizens must pay for life in an 
orderly society where the Rights of the First Amendment have a real and abid
ing meaning." 345 U.S. at 409. Cf. Blasi, supra, at 1568-72; Ex parte Young, 209 
U.S. 123 (1908). 

For other cases suggesting that at least a limited opportunity for judicial review 
may be a prerequisite to punishment for contempt in many circumstances, see 
Carroll v. President &: Commrs. of Princess Anne, 393 U.S. 175 (1968); In re Green, 
369 U.S. 689 (1962), discussed in Walker, 388 U.S. at 315 n.6 (majority opinion), 
332-33 n.9 (Warren, C.J., dissenting), and in 56 CALIF. L. R.Ev. 517, 522 (1968); Okla
homa Operating Co. v. Love, 252 U.S. 331 (1920); Alexander v. United States, 201 
U.S. 117, 121 (1906); United States v. Di Mauro, 441 F.2d 428 (8th Cir. 1971); Carlson 
v. United States, 209 F.2d 209 (1st Cir. 1954). See also 3 C. WRIGHT &: A. MILLER, 
FEDERAL PRACTICE &: PROCEDURE § 702, at 151-52 (1969, Supp. 1974). 
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or at least should be-determinative of whether an invalid statute 
may be violated ·with impunity.115 

The extent to which availability of prior judicial review explains 
the consequences that :flow from violating an invalid mandate is 
admittedly uncertain. The Supreme Court has never upheld a con
viction based on a void statute, nor has it clarified its dictum in 
Walker.116 However, even if one concedes that there is or should be 
a unique duty to obey court orders, it is important to note that the 
legal duty to obey an invalid judicial mandate exists only if the 
court has jurisdiction to issue the order.117 Courts consistently have 
held that a judge lacks jurisdiction to order testimony that would 
violate a witness' privilege against self-incrimination,118 and in the 

115. The availability of pre-violation review of a statute may often be inadequate 
regardless of the scope of review, merely because it is unreasonable to expect a 
potential criminal defendant to utilize the revie-1v procedures, See Note, Declaratory 
Relief in the Criminal LaVJ, 80 HARV. L. REv. 1490, 1502-03 (1967). Where, however, 
the state has a legitimate interest in regulating conduct through, for example, a statu
tory licensing or permit scheme, the necessity for utilizing those procedures arguably 
should not depend upon whether the statutory scheme is void on its face, but upon the 
adverse effect that compliance would entail. Cf. note 116 infra. While invalidity of the 
statutory scheme should be considered in deciding whether the opportunity for review 
was adequate, it should not necessarily be conclusive. See Shuttlesworth v. City of 
Birmingham, 394 U.S. 147 (1969), referred to in note 109 supra, where Justice Harlan 
based his concurring opinion specifically on the inadequacy of the opportunity for 
review and not on the facial invalidity of the statute. 394 U.S. at 159-64. See also 
Monaghan, First Amendment "Due Process," 83 HARV, L. REv. 518, 548-51 (1970). 

116. In some instances it might be appropriate to punish an individual for vio
lating an order even if there is no opportunity for judicial review. For example, 
violating a particular court order might substantially alter the position of the person 
for whose benefit it was issued, whereas obeying the injunction, even if invalid or 
beyond the court's jurisdiction, would not have a substantial adverse effect on the 
party enjoined. See, e.g., Backo v. Local 281, United Bhd. of Carpenters 8: Joiners, 
308 F. Supp. 172 (1969), affd., 438 F.2d 176 (2d Cir. 1970), cert. denied, 404 U.S. 858 
(1971). Cf. United States v. UMW, 330 U.S. 258, 311 (1947) (Frankfurter, J., concur
ring). Alternatively, there may be situations in which the rights infringed upon by 
the issuance of an invalid order are so important that one should be allowed to 
resort to self-help regardless of the opportunity for judicial review. See Maness v. 
Meyers, 43 U.S.L.W. 4143, 4147 (U.S. Jan. 15, 1975). But cf. 43 U.S.L.W at 4151 
(White, J., concurring); Blasi, supra note 105, at 1563. 

If opportunity for judicial review is a prerequisite to the punishment of those who 
violate invalid court orders, the question remains as to how extensive the opportunity 
should be. For the proposition that the adequacy of the scope of revie-1v should 
turn in part on the nature of the rights infringed upon by the invalid order, see 
Blasi, supra, at 1559-72. 

117. See cases cited note 104 supra. 
118. The thought of punishing a witness for refusing to obey an order that vio

lates the privilege against self-incrimination is apparently so abhorrent to courts 
that they rarely bother to mention the question of jurisdiction and instead proceed 
immediately to the merits of the fifth amendment claim. See, e.g., Hoffman v. United 
States, 341 U.S. 479 (1951); Counselman v. Hitchcock, 142 U.S. 547 (1892). But see 
Maffie v. United States, 209 F.2d 225, 226 (1st Cir, 1954) (criminal contempt) (court 
order violative of witness' fifth amendment right is not a "lawful order" within the 
meaning of section 401(3)); Foot v. Buchanan, 113 F. 156, 158 (C.C.N.D. Miss. 1902) 
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numerous recalcitrant witness contempt cases involving valid fifth 
amendment claims,119 the practical effect has been to treat violations 
of orders to testify no differently than violations of statutes.120 In 
addition, although contemnors' jurisdictional challenges have seldom 
prevailed in non-witness cases,121 courts have not been consistent in 
distinguishing between orders that are merely invalid and orders 
that are beyond a court's jurisdiction.122 In situations in which this 
inconsistency raises a colorable claim of lack of jurisdiction-re
gardless of the legal consequences of violating the order-there 
would appear at least to be no unique moral obligation to obey the 
mandate merely because it is judicial. If one is justified in violating 
a statute to obtain judicial review of its constitutionality,123 he 
should be equally justified in violating a court order to obtain 
review of the question of jurisdiction. 

Despite present uncertainties over the nature of the duty to obey 
invalid judicial mandates, courts may begin to focus more clearly 
on the concept of jurisdiction and the relevance of an opportunity 
for pre-violation judicial review. If, as a result, it becomes clear that 
violations of invalid court orders-but not invalid statutes-are 
generally punishable, there is arguably a symbolic value in having a 
unique initiating procedure for ~ontempts based on violations of 
court orders. Recognition of the principle that it is not appropriate 
to disobey court orders is particularly important in a society that 
openly condones violations of invalid legislative mandates. Espe
cially if one perceives that those who may be prone to use self-help 
to advance their goals do not understand or appreciate this principle, 
a separate initiating process for criminal contempts may seem to be 
an appropriate, although admittedly somewhat obscure, device to 

(civil contempt) ("Any exercise of jurisdiction or power violative of [the fifth amend
ment privilege against self-incrimination] is· void, and the witness imprisoned by an 
order made in excess of the court's authority is entitled to be discharged • • • ."). 
For the proposition that an order is "lawful" within the meaning of the con
tempt statute unless the court lacked jurisdiction to issue it, see Cox, supra note 
103, at 87. Cf. United States v. UMW, 330 U.S. 258, 361 (1947) (Rutledge, J., dissent
ing). See also 56 CALIF. L. R.Ev. 517, 520 (1968). 

119. See, e.g., Hoffman v. United States, 341 U.S. 479 (1951); Counselman v. Hitch
cock, 142 U.S. 547 (1892); United States v. De Lucia, 256 F.2d 493 (7th Cir. 1958); 
United States v. Miranti, 253 F.2d 135 (2d Cir. 1958); United States v. Cusson, 132 
F.2d 413 (2d Cir. 1942). 

120. It is perhaps not inappropriate to regard the defendants in these cases as 
engaging in legitimate acts of law formation. See note 112 supra. 

121. See, e.g., cases cited note 103 supra. 
122. See Cox, supra note 103; Rodgers, supra note 103. 

123. See note 112 supra. 
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illustrate the distinction between violations of court orders and 
violations of statutes. 

The potential illustrative or symbolic value of a separate ini
tiating process for criminal contempts also may assist in the develop
ment of criteria for determining whether to initiate contempt pro
ceedings. The administration of criminal justice in general would 
be qualitatively improved if prosecutorial discretion were exercised 
on the basis of specified, articulable criteria.124 Even if the executive 
and the judiciary would exercise prosecutorial discretion in con
tempt cases in a similar manner, the criteria for the exercise of that 
discretion arguably should be different in some respects from the 
criteria utilized in determining whether to initiate an ordinary 
criminal prosecution. For example, if a statute is so frequently 
violated that it no longer represents community values, or if an 
individual openly violates a law he thinks is invalid in order to ex
press his view that the law should be changed, a prosecutor might 
appropriately decide that the law is so questionable or the violator's 
motives so righteous that criminal prosecution is inappropriate. 
These factors, however, are arguably irrelevant when one violates 
a court order, at least if the court's jurisdiction to issue the order is 
clear. Instead, in the case of a court order violation, it may be ap
propriate to consider such factors as the extent of the violator's 
opportunity for judicial review in light of the detriment to him 
from obeying the order and the use or availability of the civil 
contempt sanction to deal with the conduct. The development 
and articulation of such differing criteria may be advanced by allo
cating initiating discretion to separate institutional bodies. 

Apart from practical, political considerations, which will be 
discussed in the following section120 and which may exist regardless 
of the legal effect of violating ~n invalid court order, a separate 
initiating process for criminal contempts based on the unique 
nature of court orders can be justified only because of its symbolic 
value, and this is not a sufficient justification for at least two reasons. 
First, the symbolic value with respect to the development of ini
tiating criteria is at best speculative: Prosecutors develop and 
utilize differing initiating criteria for different types of crimes,120 

124. See ABA STANDARDS, THE PROSECUI'ION FUNCTION § 2.5 (1971): PRESIDENT'S 
COMMN. ON I.AW ENFORCEMENT AND THE ADMINISTRATION OF JUSI'ICE, TASK FORCE ON 
THE COURTS 7-8 (1967). 

125. See text at notes 127-48 infra. 
126. See Kaplan, The Prosecutorial Discretion-A Comment, 60 NW, U. L. REV. 

174 (1965). 
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and there is no reason to expect that they would be less likely to 
make relevant distinctions in the contempt area. In addition, there 
is no evidence to suggest that judicial initiation of contempts has 
contributed to the articulation of initiating criteria in the past, and 
there is no reason to expect that it will in the future. 

The symbolic value to the potential contemnor is at least as 
questionable: The mere fact that a contempt proceeding may be 
initiated by the court without information or indictment is un
likely to enhance the contemnor's understanding of the duty to 
obey a court order. I£ the unique initiating procedure has any 
impact on him, it is more likely to be a perception that he can be 
deprived of rights available to other criminal defendants. This raises 
the second problem ·with allowing judicial initiation of criminal 
contempts for symbolic purposes-the appearance of unfairness. 
Just as maintaining integrity and the appearance of integrity in the 
judicial proce~s should be a sufficient reason to reject the fact of 
injury rationale for allowing judicial initiation of criminal con
tempts, it should be a sufficient reason to reject a rationale based 
on speculative symbolic considerations. 

3. Practical Considerations 
. 

Perhaps the strongest argument for retaining discretion to ini-
tiate criminal contempts in the judiciary is a practical one. Crimi
nal contempt cases would represent only a small portion of the business 
in a prosecutor's office,127 and any injury from a contempt often 
might seem less serious to the prosecutor than that resulting from 
the commission of a serious crime. An overburdened prosecutor 
might therefore tend to ignore or treat lightly contumacious con
duct, unless it involved a serious breach of the peace or interfered 
with an ongoing criminal investigation. In contrast, the judiciary is 
more likely to be sensitive to the seriousness of all contempts because 
they constitute affronts to its authority. 

This argument is admittedly speculative. It is not clear that prose-

127. The Administrative Office of the United States Courts includes in its Annual 
Report the number of criminal contempt cases disposed of each year. In 1973 there 
were only 56 such cases in 90 judicial districts. 1973 Annual Report of the Director 
of the Administrative Office of the United States Courts [hereinafter Annual Report], 
in REPORTS OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 

HELD AT WASHINGTON, D.C., APRIL 5-6, 1973, AND SEPT. 13-14, 1973, at 409 (1974). 
There is no indication of the number of criminal contempt cases filed. Hml'.ever, 
since contempt proceedings are relatively summary, there is probably a close corre
lation between the number of cases initiated and the number disposed of in any 
given year. 

For a comment on the accuracy of the Administrative Office's statistics, see note 
134 infra. 


