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legislature in 1793, Governor Hancock called on the representatives 
to abandon this system and impose Beccaria's method, 106 but the 
House failed to comply. Tlie redrafted code of 1805 did limit the 
number of alternative punishments, but most of the new noncapital 
statutes continued to set maximum penalties only.107 A legislative 
committee tliat reviewed the code in 1814 declined to alter this pol
icy.108 Twelve years later, another committee reconsidered the ques
tion of judicial discretion and laid the matter to rest with words that 
might as easily have flowed from John Winthrop's pen: 

crinies of the same denomination admit of such a variety of palliating 
and aggravating circumstances, that discretionary power in punishing 
them, should . . . exist somewhere; and when confided to the court, it 
is fair to presume, it will be discreetly exercised. 109 

The timeless wisdom of John Winthrop foiled Beccarianism.110 

A related matter was the role of the pardon in criminal law. In 
keeping with its policy of sentencing discretion, Massachusetts had 
long granted a power to pardon convicted offenders in the General 
Court. m The Beccarian principle of certainty, however, called the 
practice into question.112 Yet once again, a prescription that grated 
on ancient tradition was simply ignored. The Massachusetts Consti-

106, "I recommend these ideas to your wise deliberations, that such punishments may be 
provided as, if administered with certainty and inflexibility, may be sufficient to check the 
progress of crime." Governor's Message, Jan. 31, 1793, 1792-1793 Mass. Acts 694; see Gover
nor's Message, June 6, 1792, 1792-1793 Mass. Acts 682. 

107. By failing to set minimum penalties in many instances, the code of 1805 violated both 
the principle of inflexibility and certainty. See note 355 infra. 

108. ''The result of their attention to the subject has been a decided opinion on their part, 
that the Statutes enacted . . . [have) left very little occasion for additions or improvements to 
be attempted at this time." Committee Report, Jan. 22, 1814, 1813-1816 Mass. Legislative 
Documents no. 10, at 1 (1814) (State Library Annex). (This conclusion may have been influ
enced by the fact that two of the three committee members were the original 1805 drafters.). 

109. Resolve of Mar. 3, 1826, ch. 93, 1824-1828 Mass. Resolves 307; REPORT [ON THE 
STATE PRISON] 16 (1827) (legislative document, Harvard Law Library) (also printed in 1826-
1827 Mass. Legislative Documents no. 23, at 67 (1827) (State Library Annex)); see Resolve of 
Nov. 17, 1786, ch. 134, 1786-1787 Mass. Acts. 413. Other European rationalists shared varia
tions of these views, see BENTHAM, supra note 30, at 411-13; HEATH, supra note 82, at 14-15, 
164, 200; Radzinowicz & Hood, Judicial .Discretion and Sentencing Standards: Victorian At
tempts to Solve a Perennial Problem, 127 U. PA. L. _REv. 1288 (1979). 

110. The issue, indeed, remains as timeless as the wisdom. For a recent contribution to the 
debate on judicial discretion, see Note, .Daring the Courts: Trial and Bargaining Consequences 
of Minimum Penalties, 90 YALE L.J. 597 (1981). 

111. COL. LAWS, supra note 13, § 2 at 34-35 [1641]; see, e.g., 2 J. WINTHROP, supra note·21, 
at 61. 

112. "[l]f the power of pardon is frequently exercised, the utility of the Penitentiary 
ceases," one legislative committee warned, "for . . . those who have the benefit of pardon 
escape with impunity . . . . There appears to be great force in the sentiments of Beccaria, 
connected with this subject." Committee Report, n.d., 1817-1822 Mass. Legislative Documents 
no. 1, at 4-5 (1817) (State Library Annex); Committee Report, Jan. 20, 1818, id no. 2, at 3 
(1818). 



1202 Michigan Law Review [Vol. 80:1179 

tution of 1780 invested the Governor with the pardoning power, and 
courts soon claimed their own analogue in the guise of the sus
_pended sentence.113 

The story of Massachusetts' bout with Beccarian inflexibility and 
certainty is an interesting sidelight, but has little connection with the 
rise of criminal incarceration. Incarceration was, after all, no more 
intrinsically inflexible and certain than any other mild punishment; 
"uncertain" death penalties could have been repealed without resort 
to anything new.114 

The final principle of statutory structure offered by Beccaria, 
"proportionality" between crimes and punishments, again struck an 
ancient chord and appears to be reflected in the systematic splinter
ing oflegal categories in 1805.m Still, incarceration does not facili
tate such splintering in a way that older, noncapital penalties could 
not. One could spend "so many years" in prison, or suffer "so many 
lashes" at the whipping post.II6 No commentator in Massachusetts 
cited variability as a merit unique to incarceration. Indeed, the Bos
ton Discipline Society drew the opposite conclusion: Because men 
reacted so differently to the experience of solitary confinement, a 
whipping (as punishment for breaches of prison regulations) "can be 
more easily proportioned to the offense."II7 

Overall, Beccarian ideology may have had a significant impact 
on perceptions of punishment and deterrence in Massachusetts.118 

113. MAss. CoNsT. of 1780, pt. Il, ch. 2, § I, art. 8; Act of Mar. 6, 1804, ch. 117, 1802-1803 
Mass. Acts 703; Co=onwealth v. Chase, in REPORTS OF CRIMINAL CASES TRIED IN THE 
MUNICIPAL COURT OF THE CITY OF BOSTON BEFORE PETER OXENBRIDGE THACKER 267-68 
[1831) (Boston 1845). On at least one occasion, the legislature also claimed this power, Resolve 
of Nov. 17, 1786, ch. 134, 1786-1787 Mass. Acts. 413. Arguments in favor of the pardoning 
power mirrored Winthrop's reasoning. See Governor's Message, Jan. 13, 1804, 1802-1803 
Mass. Acts 981. 

114. Thus, in advocating a retreat from the gallows, rationalist William Eden urged that 
"corporal pains might certainly with good effect be substituted, in some cases, in the room of 
capital judgments." W. EDEN, supra note 86, at 63. On the "uncertainty" of capital punish
ment, see notes 91 & 99-100 supra and notes 294-98 i'!fra and accompanying text. 

115. Compare 1 PROV. LAWS, supra note 12, at 577-78 [1705), with Act of Mar. 16, 1805, ch. 
131, 1804-1805 Mass. Acts 202; 2 PROV. LAWS, supra note 12, at 5 [1715), and Act of Mar. 13, 
1806, ch. IOI, 1804-1805 Mass. Acts 522. For an early reference to the importance of propor
tionality, see, e.g., 2 CoL. REcoRDs, supra note 11, at 93-94 [1644). 

116. See, e.g., id.; J. BENTHAM, supra note 30, at 83, 113. 
117. FIRST ANNUAL REPORT OF THE BOARD OF MANAGERS OF THE PRISON DISCIPLINE 

SOCIETY 26 (Boston 1826) [hereinafter cited as PRISON DISCIPLINE SOCIETY]; see J. BENTHAM, 
supra note 30, at 111-13, 81-84. 

118. One Jacksonian rationalist (mistakenly) remarked that the early Massachusetts crimi
nal law ''was deduced almost literally from the Books of Moses." This, he added, had "given 
rise to no little ridicule, and however creditable to their piety it may have seemed to some in 
former times, it has certainly not tended to give the world in general, at the present day, a very 
exalted idea of their legislative wisdom." F. GRAY, REMARKS ON THE EARLY LAWS OF MAS
SACHUSETTS BAY 3 (Boston 1843). 
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As a practical matter its contributions were less marked, but Beccari
anism probably did help to bring about the differentiation of grades 
of crimes, as well as to hasten the retreat of "moral" offenses.119 But 
Beccarian concepts of deterrence did not drive Massachusetts to 
criminal incarceration. The Italian theorist was captivated by statu
tory structure more than substance, and his structural suggestions 
demanded no novel sanctions. His allusions to the staple punish
ments of whipping and the pillory accepted them as a given, and his 
chapter on "imprisonment" addressed the subject in its classical, cus
todial context. 120 

We must look beyond ideological reformulations of deterrence to 
find the origins of criminal incarceration. And, as already noted, 
Cesare Beccaria did not write in a vacuum. His was but one strand 
in the tangle of eighteenth-century thought on crime. 

C. Images of Rehabilitation 

Beccaria and others sought to prevent crime via the threat of 
punishment. Rothman asserts, however, that the Jacksonians placed 
their hopes in a different and novel mechanism: rehabilitation. Jack
sonian punishment sought not to awe criminals but to change them, 
to cure their tendency toward criminal behavior. 

The first thing to notice about the concept of rehabilitation is its 
plasticity. Rehabilitation has meant different things to different 
men. To understand a given theory of rehabilitation, one must ask 
of its author (1) What causes persons to commit crime, and (2) What 
particular treatment will counteract that cause. These questions have 
been pondered at least since Plato.121 In English criminology, an
swers involving incarceration (which we shall call "carceral rehabili
tation") stretch back to Elizabethan times.122 

119. See W. NELSON, AMERICANIZATION OF THE COMMON LAW 37-39, 110-11, 117-18 
(1975). 

120. See C, BECCARIA, supra note 83, at 19-20, 54-55, 68, 71, 74. In several places, Bec
caria also refers to penal servitude. See id. at 47-50, 74-76. 

121. M. MACKENZIE, PLATO ON PuNISHMENT 179-224 (1981). · 
122. While the ideal of rehabilitation does not per se require incarceration (we shall en

counter several forms ofnoncarceral rehabilitation in Massachusetts, see notes 228-36, 243-48 
infra and accompanying text), the one did suggest the other. The signal feature of incarcera
tion is that it offers an unparalleled measure of control over the deviant, and rehabilitation has 
often been deemed a process which demands such physical control in order to succeed. Thus 
Jeremy Bentham, speaking from the standpoint of Lockian psychology (see notes 160-62 infra 
and accompanying text), described criminals as "a particular class of human beings, that, to 
keep them out of harm's way, require for a continued length of time that sort of sharp looking 
after, that sort of peculiarly close inspection, which all human beings, without exception, stand 
in need of, up to a certain age." Other sorts of punishment, less comprehensive than incarcera
tion, were "radically incapable of administering that corrective aid which, in the case in ques
tion, is so perfectly indispensable." J. BENTHAM, Panopticon versus New South Wales, in 4 
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In the sixteenth century, when criminology in England remained 
an avocation of magistrates and pamphleteers, the common wisdom 
attributed the realm's abundance of property crime to idleness. 
"[T]heir sinews . . . benumbed and stiff through idleness," some 
Englishmen had abandoned all thought of earning a living, and so 
"of necessity live[d] by spoil" while drifting aimlessly about the 
countryside.123 Since the Statutes of Laborers in 1349 and 1351, 
English law had sought to discourage able-bodied idleness by mak
ing it a status crime. Persons convicted of leading a "Rogishe or 
Vagabonds Trade ofLyef' were subject to an array of criminal sanc
tions that by 1530 included whipping, mutilation, and even capital 
punishment for a subsequent "o~ense."124 

With vagrancy on the rise in the sixteenth century, the municipal 
government of London decided to hazard a new approach to the 
problem. In 1557, after four years of planning, the city opened an 
old royal palace at Bridewell as a repository for all vagrants con
victed in the municipality. Incarcerated vagrants were to be "chas
tened and compelled to labour, to the overthrow of the vicious life of 
idleness" to which they had all ostensibly succumbed.125 In the fol
lowing decades, "houses of correction" or ''workhouses," as the insti
tutions came to be known, 126 sprouted up in other major towns, and 

WoRKS OF JEREMY BENTHAM 174-75 (London 1843) (letter to Lord Pelham, Dec. 17, 1802); 
see J. BENTHAM, supra note 6, at 7; E. LIVINGSTON, Introductory Report lo the Code of Reform 
and Prison JJiscipline, in I THE COMPLETE WORKS OF EDWARD LIVINGSTON ON CRIMINAL 
JURISPRUDENCE 550, 556 (1873). 

123. Letter from Edward Hext to the Lord Treasurer (1596), reprinted in 4 J. STRYPE, 
.ANNALS OF THE REFORMATION AND EsTABLISHMENT OF RELIGION 404-05 (rev. ed. Oxford 
1824) (1st ed. London 1709) [hereinafter cited as ''Hext to Lord Treasurer"]; Harman,A Caveat 
or Wamingfor Common Cursilors, Vulgarly Called Vagabonds, [1566] in THE ELIZABETHAN 
UNDERWORLD (A. Judges ed. 1930); CRIME IN ENGLAND, 1500-1800, at 62-64, 98-99, 135 (J. 
Cockburn ed. 1977); 3 J. STEPHEN, A HlsTORY OF CRIMINAL LAW IN ENGLAND 267-72 (1833). 
The equation of vagrancy with crime probably had ancient roots. See, e.g., the 1383 statute 7 
Rich. 2, c.5 ("to restrain the malice of diverse people • • • wandering from place to place"), 

124. On the development of early English vagrancy law, see 2 W. HOLDSWORTH, A His
TORY OF ENGLISH LAW 459-64 (rev. ed. 1923); 4 id. at 387-402; 3 J. STEPHEN, supra note 123, 
at 266-75. 

125. Van der Slice, Elizabethan Houses of Correction, 21 J. AM. INST. CRIM. L. & CRIMI
NOLOGY 50 (1936). On the history of Bridewell, see A. COPELAND, BRIDEWELL ROYAL HOSPI
TAL (1888); E. O'DONAGHUE, BRIDEWELL HOSPITAL, PALACE, PRISON, SCHOOLS (vol. I, 1923; 
vol. 2, 1929). Documents on the founding of Bridewell, emphasizing its rehabilitative aims, 
can be found in 19 PARL. PAPERS 393-645 (pt. 1) (1840). See E. COKE, THE SECOND PART OF . 
THE INsTirUTES OF THE LAWS OF ENGLAND 734 (London 1817). 

126. The terms "workhouse," ''bridewell," and "house of correction" had no generally ac
cepted definitions; while some contemporaries used these phrases to refer to different institu
tions, many used them synonymously. (From the last we have perhaps derived the modem 
term "correctional facility.") Hereinafter, I shall generally use the term "workhouse," even 
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in 1576127 every county in the realm was enjoined to build one. The 
workhouse remained a fixture in England throughout the seven
teenth and eighteenth centuries, and Puritan settlers carried the idea 
with them to Massachusetts.128 

The inventors of the workhouse operated under the assumption 
that idleness was a vice or ''habit" that could be broken only through 
a regimen of enforced abstinence. The challenge of rehabilitation 
lay in de,stroying a ''habit of idleness" and replacing it with a ''habit 
of industry'' more conducive to an honest livelihood. The therapy, 
at once depriving the deviant of old habits and instilling the new, 
was hard labor. Every house of correction was to obtain stocks of 
raw materials and the tools of trade necessary to· set its inmates to 
work on such practical crafts as weaving, nail-making and wheat 

• din 129 gnn g. 
The workhouse embodied one paradigm of carceral rehabilita

tion, a paradigm that we shall call "rehabituation." Rehabituation 
was an inherently superficial form of rehabilitation: it addressed the 
inmate's outward routines and abilities rather than his inner moral 
standards. Once released, the rehabilitated inmate would no longer 
need to "live by spoil," but curing that compulsion marked the limit 
of the treatment. Rehabituation was also inherently coercive, acting 
quite against the deviant's will. As Lord Coke noted, some of his 
contemporaries were "of opinion, that in particular townes a discrete 
and expert workman may set the young and idle people as volunta
ries on work." But he concluded that the derelicts were so wedded 
to their vices "as they will be never brought to worke, unless they be 
thereunto compelled."130 Incarceration served to facilitate this 
coercion. 

when another name appears in the contemporary reference (though not when directly quoting) 
for the sake of consistency. 

127. 18 Eliz. I, C. 3. 
128. Van der Slice, supra note 125, at 52-57. In the seventeenth century, institutions simi

lar to the workhouse also developed on the European continent, in the Netherlands, France, 
and Germany; the extent to which they were influenced by English practice remains a matter 
of some controversy. See T. SELLIN, PIONEERING IN PENOLOGY 9-22, 27, 102-10 (1944); 
Langbein, supra note 101, at 48-51. While historians have traditionally assumed that the Eng
lish workhouse fell into decline in the eighteenth century, see, e.g., S. WEBB &·B. WEBB, ENG
LISH PRISONS UNDER LOCAL GOVERNMENT 14-17 (1922), research in progress by Joanne 
Innes at Cambridge University indicates that they continued to flourish. In any event, there is 
no question that the theory remained vital throughout this period, see M. IGNATIEFF, supra 
note 45, at 11-14. On the workhouse in Massachusetts, see notes ·190-91, 240-42 iefra and 
accompanying text. 

129. M. GRUNHUT, PENAL REFORM: A COMPARATIVE STUDY 15-16 (1948); S. WEBB & B. 
WEBB, supra note 128, at 12-14; Van der Slice, supra note 125, at 50-52, 60-65. 

130. E. CoKE, supra note 125, at 734, 728 (emphasis added); see, e.g., J. How ARD, supra 
note 3, at 42; J. BENTHAM, supra note 30, at 155. 
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As they developed a theory of carceral rehabilitation, the build
ers of the workhouse also wrestled with the host of problems that 
have forever surrounded its implementation. One perennial concern 
of prison advocates was to reconcile rehabilitation with deterrence. 
A rehabilitative regime with too small a deterrent component might 
fail to prevent cf4ne in the first instance or, worse, encourage per
sons to commit offenses for the very purpose of gaining admission.131 

By the same token, a rehabilitative regime with too large a deterrent 
component might occasion such "rankling enmity" against the au
thority inflicting it that any concurrent hope of rehabilitation would 
be dashed.132 

Advocates of the workhouse believed that they had avoided this 
Scylla and Charybdis by making hard labor the institution's hall
mark. According to the prevailing doctrine, hard labor could reha
bilitate idlers, but it could also deter them because idlers were 
supposedly scared to death of work, and ''will rather hazard their 
lives" than submit to it. 133 Indeed, the beauty of hard labor was its 
capacity to serve simultaneously as threat and therapy. If it did not 
succeed as one, it might still as the other. 134 

A second, more practical, stumbling block lay in designing a sys
tem of institutional administration suitable to the new facility. Local 
gaols in England (as in Massachusetts) had been left to rot, precisely 
because their function extended no further than to mere custody 
over inmates. But the moment those inmates were to receive special 
treatment within walls, conscientious management of the facility be
came essential. In order to ensure the integrity of the workhouse's 
rehabilitative routine, authorities provided codes of regulation for its 

131. Some persons imagined that the poor might find carceral facilities "more comfortable 
places of residence than their own houses." J. HowARD, supra note 3, at 44; J. HANWAY, supra 
note 80, at 30. This fear was later elaborated into the infamous doctrine of "less eligibility," 
which held that a prisoner's lot must be made worse than that of the lowest paid honest la
borer. See, e.g., J. BENTHAM, supra note 80, at 122-23. Cf. note 391 i'!fra and accompanying 
text 

132. I PRISON DISCIPLINE SOCIETY, supra note 117, at 26 (1826). 
133. Hext to Lord Treasure, supra note 123, at 291. This assumption continued in England 

into the eighteenth century. See, e.g., J. HOWARD, supra note 3, at 44. But it was left to later 
reformers to address the second half of the problem, that is, the possibility that hard labor 
would prove so hard that the element of deterrence swamped the element of reformation. In 
this vein, Bentham urged moderation of the convict labor routine: "a man [should] be taught 
to love labour, instead of being taught to loath it .••• " J. BENTHAM, supra note 80, at 144. 

134. The point was later presented crisply: "The privation of personal liberty and social 
intercourse, and the subjection to strict discipline and to hard labor, form indeed a severe 
punishment But they would be equally necessary, if the Prison were not designed in the 
slightest degree for punishment [ie., deterrence], but solely for the reformation and permanent 
good of the Convicts." REPORT [ON THE STATE PRISON] 9-10 (May 1830) (legislative docu
ment, Harvard Law Library) (Also printed in 1830-1831 Mass. Legislative Documents 67 
(1830) (State Library Annex)). 
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orderly government, supervised by the local justice of the peace. 
And in order to ensure that the rehabilitative routine was not 
threatened by disease, authorities mandated the first rudimentary 
hygienic precautions against the afflictions endemic to prior carceral 
facilities. 135 

Last, but far from least, there remained the problem of funding 
the new establishment. Institutional treatment has never come 
cheap, and the builders of the workhouse hoped that proceeds from 
the inmates' own labor would suffice to foot the bill. 136 Hard labor 
thus took on still another role: as threat, as therapy, and as a foun
tain of support for both. 

2. Solitary C01ifinement 

A second stream of thought on carceral rehabilitation can be 
traced to the eighteenth century and another group of English re
formers. These were the "humanitarians,"137 a melange of clergy
men and lay pietists of various denominations who sought to 
alleviate the harsher features of English criminal law - not so much 
for reasons of secular expediency as for the sake of Christian char
ity.138 And of all the features of eighteenth-century criminal justice 
that cried out for amelioration, gaol conditions cried the loudest.139 

Humanitarian reformers initially focused on curing the destruc-

135. 19 PARL. PAPERS 398-407 (pt. I) (1840); Van der Slice, S11pra note 125, at 60-65; S. 
WEBB & B. WEBB, S11pra note 128, at 12 .. 

136. See S. WEBB & B. WEBB, Sllpra note 128, at 14 n.3. John Howard knew better. See J. 
HOWARD, Sllj]TO note 3, at 41-42. 

137. Also referred to in the literature as the "philanthropists," or the "evangelicals." 
138. As described by Gamaliel Bradford, ''the heart of the benevolent man and philan

thropist is full of compassion and sympathy for the suffering of his fellow being . . . [even] 
where interest is opposed to the feeling." G. BRADFORD, Sllpra note I, at 32. Among the most 
notable English humanitarian prison reformers were Thomas Bray, John Bellers, Jonas 
Hanway, and ''the great Philanthropist" John Howard. Humanitarian concerns also spanned 
many fields outside the legal hemisphere, such as education and poor relief. For discussions of 
the movement as it related to prison reform, see M. GRUNHUT, Sllpra note 129, at 23-42; W. 
LEWIS, FROM NEWGATE TO DANNEMORA 19-28 (1975); Schneider, Sllpra note 10, at 716-26. 
The standard treatment of the movement as a whole is D. OWEN, ENGLISH Pliu.ANTHROPY, 
1660-1960, at 11-88 (1964). Cf. M. IGNATIEFF, Sllj]TO note 45, at 44-65, 76, 143-53, 164-67, 211, 
who discerns a complex of motivations behind the English humanitarian movement, most sig
nificantly a desire to utilize philanthropy to legitimate and perpetuate control. 

139. See note 45 S11pra. Humanitarian concern for prison conditions, characteristically, 
was not restricted to gaols for criminals; debtors' prisons were included. See D. OWEN, Sllpra 
note 138, at 61-65. But the concern was not strictly benevolent: prison hygiene was a boon to 
everyone who participated in the criminal justice system. John Howard insisted that efforts to 
ameliorate prison morality must accompany hygienic reform for "it is obvious that if [morals] 
be neglected, besides the evil consequences that must result from such a source of wickedness, 
a suspicion will arise, that what has been already done has proceeded, chiefly, from the selfish 
motive of avoiding the danger to our own health, in attending courts of judicature." J. How
ARD, Sllpra note 3, at 268; see note 46 supra. 
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tive aspects of pretrial incarceration, rather than on attempting to 
use the prison for rehabilitation. John Howard, the most famous 
and influential representative of humanitarianism, devoted his life to 
the study of prison conditions and wrote movingly about the in
mates' torments. Most of the suggestions offered by humanitarians 
in the areas of hygiene and administration either borrowed from or 
built on prior workhouse practice.140 But humanitarians cared about 
more than just the inmates' physical ordeal; they also stressed the 
moral degradation inherent in pretrial imprisonment. In this regard, 
humanitarians sought increased attention to inmates' spiritual needs 
and an end to the random commingling of prisoners that resulted in 
"Old criminals corrupting new comers."141 

Once they had set out to maintain an inmate's condition during 
confinement, humanitarians slid easily toward proposals to improve 
that condition. By the mid-eighteenth century, some spoke of re
forming gaol inmates awaiting trial.142 With the appearance of Jo
nas Hanway's Solitude in Imprisonment in 1776, humanitarian 
literature began to focus on post-conviction rehabilitation of 
criminals.143 

The humanitarians thus came upon carceral rehabilitation by 
way of institutional benevolence rather than sanctional effectiveness 
- both roads had led to the same destination. Or had they? The 
humanitarians urged carceral rehabilitation, to be sure, but theirs 
was a novel brand, quite distinct from the workhouse model. 

Humanitarians viewed crime as an outgrowth of the offender's 
estrangement from God. Once such a break had occurred, no pun
ishment inflicted by men could deter the offender from sinning.144 
The challenge of rehabilitation lay in restoring the criminal's faith 

140. See, e.g., Bray, An .&say Towards Tlze Reformation of Newgale and Other Prisons In 
and About London [1102],reprmled in H. DIXON, JOHN HOWARD AND THE PRISON-WORLD OF 
EUROPE 33-41 (1850) (in the first edition only); Bellers, Essay, reprinted In A. FRY, JOHN BEL
LERS, 1654-1722, 22, 77 (1937); J. liANwAY, supra note 80, at 29-36, 111-24. Howard derived 
many of bis suggestions for reform from the practices of continental workhouses, see, e.g., J. 
How ARD, supra note 3, at 30-31, with which Hanway was also familiar, see J. HANWAY, supra 
note 80, at 117. 

141. See, e.g., 1. HANwAY,supra note 80, at 13, 24, 104; J. HowARD,supra note 3, at 6, 8, 
10, 37-38; Bray, supra note 140, at 34, 38. 

142. See 1. BUTLER,A Sennon Preached Before the Rig/ti Hon. the Lord May., the Court of 
Alderman, the Sheriffs, and the Govemors oftlte Several Hospitals of the City of London, (1740], 
in FIFTEEN SERMONS 365-67, 345-71 (4th ed. London 1749). 

143. Though Hanway focused on post-conviction rehabilitation, he did not in the process 
forget preconviction rehabilitation, which he noted might in particular cases negate the need 
for a formal sanction entirely. See 1. liANwAY, supra note 80, at I IO. 

144. ''When only the fear of temporal punishments makes an impression, the world can 
never be governed; the power cannot be wrested out of the hands of the great ruler and 
supreme Legislator of the world." Id at 5, 26, 72-73, 105, 117. 
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in, and fear of, his Maker, and thereby "qualify [him] for happiness 
in both worlds."145 One humanitarian went so far as to equate the 
function of a rehabilitative prison with that of a church.146 

Though they did not speak with one voice, many humanitarians 
endorsed a radical antidote to the criminal's affliction: "Solitude," 
Jonas Hanway proclaimed, "[is] the most humane and effectual 
means of bringing malefactors . . . to a right sense of their condi
tion."147 Since 1740, humanitarians had touted solitary confinement, 
not only to isolate prison inmates from moral contagion, but also to 
precipitate their spiritual recovery.148 As John Brewster remarked, 
"It has been recommended, both by the practice and precept of holy 
men, in all ages, sometimes to retire from scenes of public concourse, 
for the purpose of communing with our own hearts, and meditating 
on heaven."149 Cloistered from the buzz of social interaction, forced 
to converse only with his own guilty conscience, the solitary inmate 
would rediscover God, tearfully repent his sins, and pledge himself 
to an honest ,and godly life. A Bible and a minister's proselytizing 
could smooth the process, but the operative agent was not to be 
found in this world. As Hanway concluded, "Let us pursue a consis
tent plan, and leave the event to Heaven!"150 

The humanitarian paradigm of carceral rehabilitation, which we 
shall call "reclamation," envisioned a deeper change in the of
fender's psyche than that intended by rehabituation.151 Equipping 
the criminal for work was not enough; secular habits and abilities 
would make no difference unless the offender wanted to live rightly, 
unless his own spirit (under threat of divine sanction) demanded 
moral rectitude. Given this premise, reclamation, unlike rehabitua
tion, was inherently noncoercive, for ''to compel people to be virtu-

145. Id at 4, 18, 72-73, 98-99, 109, and passim. See J. HowARD, supra note 3, at-261; 
Bellers, supra note 140, at 77. 

146. He added that under his program "the repentence and amendment, the sollow for the 
past, and the resolution with regard to the future part of life, will be more sincere in the prison, 
than it usually is in the church," J. lIANwAY, supra note 80, at 98-99 (emphasis in original). 

147. Id at 4; see w. DODD, THOUGHTS IN PRlSON (1777). 
148. See note 142 supra. 
149. Brewster, The Use of Solitude in Prisons, in A COMPANION FOR THE PRlSONBR 16 (f. 

Bowen 5th ed. London 1828). 
150. J. HANwAY, supra note 80, at 31. 
151. Contemporaries who compared the two programs were perfectly aware of this differ

ence. Han.way: "solitude will thus accomplish the work, not in a vague,farmal, and unmeaning 
manner, but by creating a real change in the heart, to raise them that are fallen." Id at 44 
(emphasis in original). Bentham: "This kind of discipline [hard labor] does not indeed, like 
the other [solitary confinement], pluck up corruption by the roots: it tends however to check 
the growth ofit, and render the propensity to ii less powerful." J. BENTHAM, supra note 30, at 
164; see note 418 infra. 
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ous, is a contradiction in terms."152 Incarceration served only to 
induce the criminal to listen to his conscience. In the end, reclaimed 
prisoners were expected to work "gladly," and the humanitarians 
also hoped, under the dubious assumption that too much of a bad 
thing would do some good, that the relentless idleness of solitary 
confinement would itself produce a craving for employment. 153 

Humanitarians also addressed the timeless obstacles to carceral 
rehabilitation that the builders of the workhouse had already faced. 
In reconciling reclamation with deterrence, humanitarian reformers 
emphasized that the fate of solitary subjection to one's guilty con• 
science was a painful sanction indeed, and that the ascetic existence 
of a solitary cell would never tempt persons to seek entree. 154 At the 
same time, humanitarians promised that solitary confinement would 
not be so unbearable as to harden the inmates' attitudes. In this re• 
gard, many advocates stressed the importance of convincing prison• 
ers that the punishment meted out to them was just and for their own 
benefit, both as part of the process of instilling remorse and as a 
means of preventing any "seeds of malice or ill·will" from infecting 
the rehabilitative process.1ss 

The problem of financing solitary confinement left the humani• 
tarians in a bind. Unlike advocates of hard labor, the humanitarian 
reformers could not blithely assign prison costs to the inmates them• 
selves. They sought instead to finesse the problem by belittling it, 
reciting the Kingdom's ample resources for such a project, as well as 
underscoring its nobility and practical value.156 The propaganda 
succeeded: Local facilities for the solitary confinement of criminals 
appeared in Gloucestershire, Sussex, and Berkshire by the l 790s.157 

3. Rationalism 

At this point rational ideology, already considered in the context 

152. J. HANWAY, supra note 80, at 37. Like ''volunteering" in the army, however, submis
sion to the Lord was assumed to be virtually unavoidable. Hanway noted by analogy: "The 
arts practiced to seduce women are often successful: in this case gentle treatment and Tender
ness alone will prevail • • • it does not change its name, when employed in the cause of vir
tue." Id. at 37-38; see J. BENTHAM, supra note 122, at 176. 

153. See J. HANWAY, supra note 80, at 34; W. PALEY, supra note 87, at 292. 
154. See J. BENTHAM, supra note 30, at 118-20; J. HANWAY, supra note 80, at 30-31, 103; 

W. PALEY, supra note 87, at 291. 
155. J. BENTHAM, supra note 30, at 119; J. BREWSTER, SERMONS FOR PRISONERS 15 (Stock

ton 1790); J. HANWAY, supra note 80, at 104-05. 
156. J. HANWAY, supra note 80, at 25, 35-36, 71-72. It was this issue that prompted Ben

tham to reconsider, and ultimately abandon, his ideological commitment to the principle of 
solitary confinement, when he drew his blueprints for the Panopticon in 1791. See J. BEN
THAM, supra note 80, at 71-76, 137-41 (esp. 138n). 

157. See M. loNATIEFF, supra note 45, at 96-109. 
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of deterrence, 158 reenters the stage. While Beccaria himself focused 
exclusively on deterrence, other rationalists did not share his :fixa
tion. Having declared war on crime, rationalists hoped to mount the 
assault from a variety of directions, and rehabilitation was often cen
tral to their strategies. 159 

The rational theory of criminal motivation rested largely on the 
"sensational psychology" first propounded by John Locke late in the 
seventeenth century.160 Locke maintained that human conduct was 
a product of social environment, not innate propensities or moral 
principles stamped upon the soul. The human mind began life as a 
tabula rasa and formed a code of behavior by reference to continual 
hedonistic calculation. Beccaria had argued that because all "sensi
ble beings" steered their conduct toward maximum pleasure and 
minimum pain, a properly graded scheme of punishments could pre
vent criminal acts by draining them of utility. What Beccaria qua 
rationalist neglected to consider was that some persons would not 
react "sensibly'' to the threat of sanction. While sensational psychol
ogy assumed that a properly socialized individual would always act 
in his own best interest, it also recognized that some environments 
could impair an individual's ability to make such calculations, and 
thereby lead him into "senseless" behavior, such as choosing the 
short-term gratification of crime without heed to the long-term mis
ery of punishment.161 

For the offender thus deranged, sensational psychology held out 
hope. If environmental influences had crippled him, then a different 
environment could cure him. For rationalists, the challenge of reha
bilitation lay in restoring the offender's ability to appreciate the inex-

158. See notes 89-92 supra and accompanying text. 

159. Bentham spelled it out lest there be misunderstanding: "It is an excellent quality in a 
punishment that it is calculated to conduce to the reformation of the delinquent. I do not mean 
merely through fear of undergoing punishment a second time, but by reason of a change in his 
character and habits." 2 J. BENTHAM, THEORY OF LEGISLATION [c. 1788] at 146-47 (1914) 
(emphasis in original). On the eclecticism of the Rationalists' approach to crime, see id. at 174-
273; H. FIELDING, AN ENQUIRY INTO THE LATE INCREASE OF ROBBERS, ETC. WITH SOME 
PROPOSALS FOR REMEDYING THIS GROWING EVIL (London 1751); M. MADAN, supra note 93, 
at 78. 

160. See J. LocKE, AN EsSAY qoNCERNING HUMAN UNDERSTANDING (1690). 

161. Actually, the rationalists' "environmental" outlook on crime (though now developed 
into a complex theory) was not far removed from the thought of earlier criminologists, who 
also often attributed idleness and vice, in turn, to improper upbringing and evil companion
ship. Humanitarian theorists also rang the changes on this theme. See, e.g., J. BREWSTER, 
supra note 155, at 66-90; Remarks, supra note 80, at 10n; note 141 supra and accompanying 
text. The theme, indeed, has biblical roots: "Be not deceived: evil Communications corrupts 
good Manners," 1 Cor. 15:33. For early Massachusetts, see notes 223-24 iefra and accompany
ing text. q: D. ROTHMAN, supra note 50, at 82-83 (tracing environmentalism to the 
Jacksonians). 
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pedience of crime. 162 As in workhouse ideology, the depth of the 
change envisioned by rationalism was shallow: While the first 
sought to remove the inmate's need to steal, the second sought to 
grant him the good sense not to. Incarceration was the key to ration
alist rehabilitation because it provided a controlled environment di
rected to criminals' psychological renewal. 

But what sort of controlled environment would accomplish the 
job? Given the novelty of the rationalist perspective on criminal be
havior, it is rather surprising to find that the enlightened philoso
phers had few new programmatic suggestions to off er. Imagination 
had carried the rationalists far, but here it seems to have failed them. 
Instead of inventing their own therapeutic design, the rationalists 
simply pirated those produced by their predecessors. A few rational 
reformers, notably Jeremy Bentham, initially joined the call for soli
tary confinement, notwithstanding the spiritual imagery in which the 
humanitarians had steeped it. 163 Bentham simply translated the hu
manitarian program of solitary reclamation into a secular version, 
based on sensational psychology.164 Most rationalists remained 
skeptical of the therapeutic value of solitary confinement, however, 
and instead took up the banner of congregate hard labor, in the mold 
of the workhouse. 165 The hope was that rehabituation would itself 
restore the offender's sensibility by correcting his hedonistic response 
to work, and thus his response to crime. 166 

162. M. IGNATlEFF, supra note 45, at 66-68. 

163. This led to the curious spectacle of a rational reformer endorsing the humanitarians' 
platform, even as he heaped scorn upon its ideological foundation. J. BENTHAM, supra note 
30, at 114-20 (Bentham, an agnostic, does speak of religion in this section, but in distinctly 
pragmatic terms); W. PALEY, supra note 87, at 291-92. Bentham later altered his views on this 
subject. See note 156 supra. Though his thoughts at this time were unoriginal, Bentham ulti
mately deserves credit for one of the few programmatic innovations in rational penal theory: 
the "inspection principle" that inspired Bentham's Panopticon plan. See J. BENTHAM, supra 
note 80, at 40, 44-46; J. BENTHAM, supra note 122, at 175. 

164. For Bentham's animus against ''your sentimental orators," see J. BENTHAM, supra 
note 30, at 73-75. Predictably, the humanitarians returned the favor, though they remained 
willing to participate in a wary marriage of convenience. Thus, in the pages of his journal The 
Philanthropist, Quaker William Allen praised Bentham's early writings after determining that 
they contained "nothing at variance with my religious feelings .... " Quoted in IGNATIEFF, 
supra note 45, at 146-47. 

165. See Henriques, The Rise and .Decline of the Separate System of Prison .Discipline, 54 
PAST & PRESENT 61 (1972); see, e.g., s. ROMILLY, OBSERVATIONS ON A LATE PUBLICATION, 
INTITLED THOUGHTS ON EXECUTIVE JUSTICE 54-61 (London 1786). A few humanitarians, 
notably John Howard, also favored hard labor, and he in tum collaborated with rationalists 
William Eden and Judge Blackstone to compose the "Hard Labor Bill" of 1779. See note 204 
i'!fra. 

166. See M. IGNATIEFF, supra note 45, at 67. 
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4. Massachusetts Legislation Revisited 

Though the legislative record is scant, evidence drawn from it 
and other sources indicates that the government of Massachusetts 
did have rehabilitation in mind when criminal incarceration was in
troduced in 1785. The rehabilitative ideology advanced in that year, 
moreover, was not a new one at all - it was the venerable English 
rehabituative construct, known to the settlers of Massachusetts even 
before their arrival in the New World.167 

The ancient equation of idleness and crime certainly remained 
alive and well in eighteenth-century Massachusetts. Old Light minis
ter Charles Chauncy could easily have traded scripts with an Eliza
bethan magistrate when in 1752 he queried: ''Who are so much 
noted for the moral Disorder of Lying and Stealing, as those who 
have settled into the Habits of Laziness? Their Laziness," Chauncy 
predicted, "reduces them to Straits and Difficulties; and th~se, as the 
readiest and easiest Way to supply their wants put them upon . . . 
robbing [persons] of their Money, and their Goods."168 The 1785 
Act establishing the prison at Castle Island followed hard on the 
heels of a string of newspaper columns petitioning the legislature to 
impose hard labor on property criminals. One author, who signed 
himself "A Friend of Industry," favored collaboration with New 
Hampshire on building a "nailing house" for convicted thieves. "As 
theft generally proceeds from idleness, labor will be the severest and 
most effectual punishment," the Friend promised. "A house estab
lished on this plan would I believe turn out many an industrious 
member with an occupation, who was taken in, an idle thief without 
one." The change envisioned remained a superficial one: ''To eradi
cate bad habits, and teach the vicious that 'HONESTY IS THE 
BEST POLICY' " - an aphorism that itself emphasized the sort of 
compliance to law that sprang from calculation rather than con
science. 169 Other commentators shared in these sentiments, and one 
even specified Castle Island as a suitable site.170 

While the Castle Island Act does not explicitly refer to the goal of 
rehabituation, that goal is implicit throughout the document. Most 
telling is the statutory requirement that imprisoned convicts perform 

167. See notes 240-42 infta and accompanying text. 
168. C. CHAUNCY, THE IDLE-POOR SECLUDED FROM THE BREADS OF CHARITY BY THE 

CHRISTIAN LAW 13, 16 (Boston 1752). John Hancock agreed: "Laws [prohibiting idleness] are 
important in Government, because they prevent a disposition to those crimes which are dan
gerous to society •••• " Governor's Message, Jan. 31, 1793, 1792-1793 Mass. Acts 692-93; see 
1758-1769 BOSTON TOWN RECORDS, supra note 14, at 274-75 [1769). 

169. Mass. Centinel, Sept. 22, 1784, at 1 (emphasis in original). 
170. See Mass. Centinel, Oct. 16, 1784, at l; Mass. Centinel, Oct. 20, 1784, at 1. 
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"hard labour," the sine qua non of the rehabituative program. 171 

That such treatment was distinguished from the pretrial carceral re
gime is further indicated by the statutory restriction of Castle Island 
to convicted offenders.172 Other statutes and a gust of speeches 
spelled out the rhetoric more concretely, indeed, monotonously. An 
act in 1785: "Whereas idleness is often the-parent of fraud and cheat
ing, . . . confinement to hard labour may be a means of reclaiming 
such offenders .... " 173 Governor Hancock in 1793: "[C]rimes 
have generally idleness for their source, and where offences are not 
prevented by education, a sentence to hard labour will perhaps have 
a more salutary effect .... " 174 Governor Strong in 1801: "A great 
proportion of crimes are the effects of idleness, and it seems pecu
liarly proper therefore to punish them by confinement to hard la
bour; that off enders . . . may be compelled to acquire new habits 
and contribute something to the good of society .... " 175 Et 
cetera.176 

To bolster his contention that pre-Jacksonian prisons did not fo
cus on rehabilitation, Rothman points to the continued crudity and 
disarray of their internal administrations. In this crucial respect, he 
argues, post-Revolutionary facilities resembled the colonial gaol 
more than the Jacksonian penitentiary.177 Whether or not Roth
man's finding is sustainable elsewhere, 178 the evidence does not sup-

171. The preamble to the statute alludes to the presumed idleness of offenders: "Whereas 
it has become necessary to the safety of the industrious inhabitants of the Common
wealth ...• " Act of Mar. 14, 1785, ch. 63, 1784-1785 Mass. Acts 163. 

172. Act of Mar. 14, 1785, ch. 63, 1784-1785 Mass. Acts 163. 
173. Act of Nov. I, 1785, ch. 21, 1784-1785 Mass. Acts 472. 
174. Governor's Message, Jan. 30 1793, 1792-1793 Mass. Acts 694. 
175. Governor's Message, Jan. 15, 1802, 1800-1801 Mass. Acts 583. 
176. See also, e.g., Answer of the Legislature, Feb. 15, 1793, 1792-1793 Mass. Acts 242; 

Report Respecting Convicts, supra note 30; Governor's Message, Jan. 11, 1799, 1798-1799 
Mass. Acts. 636; note 348 i'!fra and accompanying text. 

177. "In the 1790's reformers anticipating the benefits of statutory revisions had devoted 
little energy to internal prison arrangements. Since laws, and not blueprints, captured their 
attention, the prisons erected at the end of the eighteenth century usually made only minor or 
confused departures from colonial arrangements . • • ." D. ROTHMAN, supra note 50, at 62, 
89-93. 

178. A preliminary survey of criminological literature in other states indicates that Massa
chusetts writers were hardly alone in espousing rehabilitative treatment of criminals at this 
date. New York: see T. EDDY, AN ACCOUNT OF THE STATE PRISON OR PENITENTIARY HOUSE, 
IN THE CITY OF NEW YoRK 20, 21-32, 35, 50, 53 (New York 1801); Pennsylvania: see Act of 
Sept. 15, 1786, ch. 1241, in 12 STATUTES AT LARGE OF PENNSYLVANIA FROM 1682 TO 1801, at 
280 (J. Mitchell & H. Flanders eds. 1906); LETTERS OF BENJAMIN RUSH 443,512,526, 874-75 
(L. Butterfield ed. 1951 ); Lownes, An Account of the Alteration and Present Stale of the Penal 
Laws of Pennsylvania, in W. BRADFORD, AN ENQUIRY How FAR THE PuNISHMENT OF DEATH 
IS NECESSARY IN PENNSYLVANIA 89, 100-01, Ill (London, 1795) (1st ed. Philadelphia 1793); 
South Carolina: see R. TuRNBULL, A VISIT To THE PHILADELPHIA PRISON, 7, 13, 14, 22, 32, 
34, 35, 71, 86 (London, 1797) (first published in the Charlestown Gazette); Virginia: see 2 THE 



May 1982] Pillory to Penitentiary 1215 

port it in Massachusetts. Convicts confined to Castle Island served 
under the military discipline of the garrison "as if under voluntary 
enlistment," rather than under a keeper's whim.179 The convicts' di
etary and sanitary well-being were provided for, and a full-time phy
sician and chaplain were appointed to the Castle Island staff - all 
unprecedented measures for a gaol. 180 Equally extraordinary were 
the measures taken to ensure the physical security of the facility. 181 
Finally, the legislature carefully monitored the affairs of Castle Is
land by dispatching committees to inspect it periodically.182 

To be sure, Castle Island failed to function in practice as a well
regulated facility. During its thirteen-year history, some forty-five 
inmates, or six.teen percent of the total prison population, managed 
to swim to freedom; 183 and in 1792, smallpox broke out on the Is
land.184 Evidence of such failure appears to have led Rothman to his 
conclusions.185 But what a person (or institution) is doing is quite a 
different matter from what he is trying to do. Elsewhere in his book, 
Rothman addresses the trying, not the doing; there is little evidence 
that the Jacksonians whom he champions ever succeeded in rehabili
tating anyone. At Castle Island, there was no shortage of concern. 
What the reformers lacked was practical experience in large-scale 
prison administration, and that was something that they could only 

PAPERS OF THOMAS JEFFERSON 493 (J. Boyd ed. 1950). Administrative precautions taken in 
the 1790's at the Walnut Street prison in Pennsylvania and at Newgate prison in New York 
were comparable to those essayed in Massachusetts, see Lownes, supra; EDDY, supra. 

179. See note 171 supra; Resolve of Mar. 11, 1791, ch. 170, 1790-1791 Mass. Acts 244-45. 
Rothman dates military discipline in prison to the Jacksonian period. D. ROTHMAN, supra 
note SO, at 82-83, 106. · 

180. Resolve of Feb. 16, 1789, ch. 113, 1788-1789 Mass. Acts 357; Resolve of June 24, 1790, 
ch. 81, 1790-1791 Mass. Acts 136; Resolve of Mar. 11, 1791, ch. 170, id. at 244; Resolve of Mar. 
22, 1786, ch. 166, 1784-1785 Mass. Acts 928; Senate Documents nos. 2219 & 2219.2 (1797) 
(unpassed) {unpublished manuscripts, Mass. Archives); note 171 supra. 

181. One innovation was the introduction of convict uniforms "made half of cloth of one 
color, and the other half a cloth of a distinct different color'' - a precursor of prison stripes -
to aid detection of escapees. In the same vein, ''lamps" were ordered installed around Castle 
Island- a precursor of the modem search light. See note 171 supra; Resolve of June 30, 1792, 
ch. 76, 1792-1793 Mass. Acts 183;seealso Governor's Message, Nov. S, 1785, ch. 39, 1784-1785 
Mass. Acts 755-56; Resolve of Mar. 22, 1786, ch. 166, id. 927-29; Resolve of July 8, 1786, ch. 
123, 1786-1787 Mass. Acts 338; Resolve of Nov. 17, 1786, ch. 126, id. 405-06; Resolve of Nov. 
22, 1788, ch. 73, 1788-1789 Mass. Acts 270 (halting the practice of staffing the garrison-guard 
with invalids). See also note 422 infra. 

182. See, e.g., Resolve of March 22, 1786, ch. 166, 1784-1785 Mass. Acts 927-29; Senate 
Documents nos. 2219 & 2219.2 (1797) (unpassed) {unpublished manuscripts, Mass. Archives). 
For a rare description of confinement on Castle Island, confirming the implementation of hard 
labor, military discipline, divine worship, and government inspection, but denying the pres
ence of a resident physician, see s. BURROUGHS, MEMOIRS OF THE NOTORIOUS STEPHEN BUR
ROUGHS OF NEW liAMPsHIRE 136-38, 151-53, 159, 167-68, 170-71 (1924) (1st ed. 1798). 

183. E. POWERS, supra note 9, at 241-42. 
184. Governor's Message, Nov. 9, 1792, 1792-1793 Mass. Acts 688-89. 
185. See D. ROTHMAN, supra note 50, at 89-90. 
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acquire the hard way. 1s6 

In short, the program applied to Castle Island parroted the pro
gram of the ancient workhouse. The one coincided with the other in 
therapeutic design, 8<lroinistrative precautions, and even institu
tional nomenclature.187 One early legislative report actually referred 
to the proposed facility as "a Provincial [ie., province-wide] Work
house or House of Correction."188 Under the circumstances, contem
poraries harbored few illusions about the intrinsic novelty of the 
program they had implemented.189 Workhouses had dotted Massa
chusetts since the seventeenth century, having "been found very 
Beneficial in other countrys."190 In the eighteenth century, one mas
sive workhouse constructed in Boston almost rivaled later peniten
tiaries in scale.191 

186. See note 401 infra. 
187. See note 135 supra and note 242 i'!fra and accompanying text. Provincial workhouses 

operated under detailed ameliorative regulations and regular inspection. See 1 PROV. LAWS, 
supra note 12, at 378-80 [1699], 674 [1711]; 3 id at 108-11 [1743]; 1729-1742 BOSTON TOWN 
REcoRDs,supra note 14, at 104, 230-31, 234-40, 251-52; 1742-1757 id at 150-51. On the coin
cidence of terminology, notice the term "overseer" in 3 PROV. LAws, supra note 12, at 108 
[1743] and Act of Mar. 14, 1785, ch. 63, 1784-1785 Mass. Acts 165 (a term still current in the 
1820s and 1830s, Rules and Orders of 1823, inRemarks,supra note 80, at 53-54; LAWS OFTIIB 
COMMONWEALTH FOR THE GOVERNMENT OF THE STATE PRISON 38-40 (Boston 1839)). 
Though often structurally connected, the workhouse and the gaol were under separate govern
ment. 1729-1742 BOSTON TOWN RECORDS, supra note 14, at 230-31; 1700-1728 Id at 93; 5 
COL. RECORDS, supra note 11, at 237 [1679]. 

188. 44 Mass. Archives 526, 526a, 538-39 [1765] (unpublished manuscript, Mass. 
Archives); 41 HousE JOURNAL, supra note 15, at 186, 230 [1765]. The 1765 report called for 
criminal incarceration, but was independent of the subsequent move to open Castle Island. By 
statute in 1785, all crimes triable by the Supreme Judical Court, and previously punishable by 
hard labor in a workhouse, see note 212, i'!fra, were thenceforth punishable by "hard labour 
generally" in a workhouse or on Castle Island, at the justices' discretion. See note 173 supra 
(slightly ambiguous provision). On the workhouse analogy, see 2 A. BRADFORD, HISTORY OF 
MAssACHUSETIS 251-52 (Boston 1822-1829). The analogy was also made in England, where 
similar legislation was floated in the eighteenth century. See J. BENTHAM, supra note 6, at 7; J. 
HANwAY,supra note 80, at 117; J. HowARD,supra note 3, at 262,263, 265n; Berkeley, Querlsl, 
quoted in L. RADZINOWICZ, supra note 82, at 263 n.11. 

189. See REPoRT [ON TIIB STATE PRisoN] 1-2 (1822) (legislative document, Harvard Law 
Library). 

190. 1729-1742 BOSTON TOWN RECORDS, supra note 14, at 180 [1737]. 
191. The Boston workhouse completed in 1739 took fully two years to build; some 55 in

mates were housed there by 1741; in a 19-month period between 1739 and 1741 the facility 
produced some £1,620 worth of merchandise for sale. Id at 273,251. By comparison, Castle 
Island held an average of about SO and a maximum of 91 prisoners during its 14-year history, 
1785-1798. Opinion or Notes ••• Relative to the Situation and Plan of the State Prison, ap
pended to 1802 Resolves, ch. 54 (passed) (unpublished manuscript, Mass. Archives) (this por
tion of the document is crossed out). The State Prison opened in 1805 was larger, containing 
on average some 300 inmates. G. BRADFORD, supra note 67, at 6. Apart from administrative 
similarities to later penitentiaries, see note 187 supra, the Boston workhouse was also subject to 
the careful construction planning, cost overruns, and financial legerdemain that later became a 
penitentiary trademark. See 1729-1742 BOSTON TOWN REcoRDS, supra note 14, at 104-05, 
114, 116, 152, 156, 159-62, 165-67, 172, 175-76, 188,230, 248; 1742-1757 /d at 198. Cf. note 67 
supra and note 393 infra and accompanying text. Without question, the workhouse regime was 
in 1010 far superior to that of the common gaol In 1764 we find one Mary Robinson, in gaol 
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Castle Island did differ from earlier workhouses in one respect: 
It applied the rehabituative formula to convicted criminals instead of 
idle vagrants. Yet even this step was neither intellectually momen
tous nor institutionally unprecedented. In the ancient equation, idle
ness and criminality had always been closely linked.192 To extend 
rehabituative therapy from idlers to active criminals was roughly 
analogous to prescribing curative surgery along with preventive 
medication. 

The idea of widening the scope of hard labor had been in the air 
in England, almost from the day the workhouse was founded. As an 
administrative matter, such an extension presented no hurdle. Since 
the Statutes of Laborers, idleness had constituted a crime, so from 
the beginning a sentence to the workhouse was strictly speaking a 
criminal punishment.193 Nor did the need for effective deterrence 
militate against the extension. When Edward Hext, an influential 
Somersetshire justice of the peace, submitted in 1596 that idle va
grants ''will rather hazard their lives than work," he illustrated the 
point with a startling anecdote: "And this I know to be true: for at 
such time as our houses of correction were put up . . . I sent divers 
wandering suspicious persons to the house of correction; and all in 
general would beseech me with bitter tears to send them rather to the 
gaol. And denying it [to] them, some confessed felony unto me, by 
which they hazarded their lives, to the end that they should not be 
sent to the house of correction where they should be forced to 
work."194 The moral of the story fairly leapt from the page: The 
workhouse, for "mere" idlers, was more terrifying unto felons than 
the traditional criminal law. Subsequent English criminologists 
were likewise quick to point out the potential deterrent value of hard 
labor for serious o.ffenses.19s 

Edward Hext was perhaps the first criminologist to formally rec
ommend an expanded role for the workhouse. His critique in 1596 

on suspicion of theft and near the term of her pregnancy, ordered removed to the workhouse 
until she had given birth, and when "in a fit condition to be removed back again to the said 
Gaol" 1764-1768 BOSTON SELECTMEN RECORDS, supra note 31, at 2 [1764]. 

192. Bentham considered the difference between ''the inferior degrees of dishonesty" and 
"Idleness as yet untainted with dishonesty" to be "microscopic." J. BENTHAM, supra note 80, at 
59 (emphasis in original). 

193. See note 124 supra. 
194. Hext to Lord Treasurer, supra note 123, at 291. 
195. See, e.g., Berkeley, (luerist, tJUOled In L. RADZINOWICZ, supra note 82, at 263 n.11. 

The "fate worse than death" was a frequently cited theme in the writings of deterrent-minded 
criminologists. See, e.g., HANGING NOT PuNlsHMENT ENOUGH (London 1701) (author un
known). The theme reappears later in Massachusetts to justify criminal incarceration. See 
Mass. Centinel, Oct. 16, 1784, at 1; REPoRT [ON THE STATE PrusoN] 9 (1822) (legislative docu
ment, Harvard Law Library). 
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urged that convicted petty offenders be sentenced to hard labor in 
addition to traditional punishments.196 In the seventeenth century, 
English workhouses increasingly served as repositories for petty 
criminals. While many of these institutions had been founded on 
former hospital sites, emphasizing their role in the system of poor 
relief, they subsequently gravitated toward the local gaols, often 
forming an annex to those facilities. 197 

From the far end of the criminal spectrum, other criminologists 
offered hard labor as an alternative to transportation and the death 
penalty. Following the English Civil War, a procession of Common
wealth law reformers sought such measures.198 George Berkeley re
peated the call in his Querist articles early in the eighteenth 
century.199 In fact, from 1576 onward, judges had held statutory au
thority to commit clergied felons to the workhouse for up to one 
year, though they declined to exercise it.200 The eighteenth century 
witnessed further legislative initiatives in this area: Under a 1707 
statute inspired by Sir Robert Clayton,201 incarceration of clergied 
felons became a common practice; this program continued until 
1717, when the new Whig government decided to reemphasize trans
portation.202 In 1750, the Fielding Committee introduced legislation 
to impose hard labor in the royal dockyards as punishment for fel
ony. It passed in the Commons but was rejected by the House of 
Lords. In 1776, an act of Parliament temporarily re-routed prospec
tive transportees to the Thames river, where they were to be re
formed as they dredged the riverbed in aid of navigation.203 Finally, 
the Hard Labor Act of 1779, drafted by Howard, Eden and Black
stone, provided once again for therapeutic incarceration in lieu of 

196. Hext to Lord Treasurer, supra note 123, at 293; see Bray, supra note 140, at 39 
(ambiguous). 

197. S. WEBB & B. WEBB, supra note 128, at 14-17; Langbein, supra note 128, at 50 n.107. 
198. D. VEALL, THE POPULAR MOVEMENT FOR LAW REFORM, 1640-1660, at 128-36 

(1970). 
199. Berkeley, Querist, quoted in L. RADZINOWICZ, supra note 82, at 263 n.11. 
200. 18 Eliz. c.7 (1576). Benefit of Clergy, when granted, permitted a convicted felon to 

escape the gallows. It was rarely allowed in provincial Massachusetts, however, and was for
mally abolished in 1785. E. POWERS, supra note 9, at 607 n.151. See generally 1 J. STEPHEN, 
supra note 123, at 457-73. 

201. 5 Anne c.6 (1707). As a matter of law, the statute merely increased the permissible 
length of imprisonment in the workhouse to two years; it served in practice, however, as a 
stimulus to the program. 

202. 4 Geo. 1 c.11 (1717). This episode is treated in a doctoral dissertation in progress by 
Joanne Innes at Cambridge University. 

203. L. RADZINOWICZ, supra note 82, at 415-23. The infamous ''prison hulks" which re
sulted from the Act of 1776 were intended as a temporary alternative to transportation to the 
American colonies, which had become impossible upon the onset of the American Revolution. 
16 Geo. 3 c. 43 (1776); W. BRANCH-JOHNSON, THE ENGLISH PRISON HULI{S (1957). 
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transportation. The act passed through both Houses, but due to a 
series of ill coincidences the prisons it mandated were never 
constructed.204 

Hard labor as a criminal sanction took firmer root in other 
places. From the mid-seventeenth century, persons convicted of se
rious crimes in many of the German states had been subject to hard 
labor in work-gangs and a specialized institution called the 
Zuchthaus .205 These facilities operated into the eighteenth century 
and were known in both England and Massachusetts.206 The Massa
chusetts colonists were probably also aware of Pennsylvania's brief . 
experiment with criminal incarceration. Promulgated in 1682, the 
Great Law of Pennsylvania prescribed hard labor in the workhouse 
as a penalty for most crimes. The penalty was effectively abolished 
in 1718, but was reimposed soon after independence.207 

Finally, Massachusetts had itself imposed hard labor in a work
house on the occasional criminal from the earliest days of the colony. 
The categories of activities punishable by commitment208 to the 
workhouse, first established by statute in 1656, already betrayed 
some blending of "status" crimes with the lower grades of active of
fenses. The list included idleness, drunkenness, pilfering, night 
walking, eloping from indentured service, and ''uncleanness in 
speeches or action."209 The provincial legislature subsequently ad
ded begging, vagabondage, juggling, brawling, harassment of wo-

204. 19 Geo. 3 c.74 (1779) (also known as the Penitentiary Act); M. IONATIEFF, supra note 
45, at 93-96. 

205. Convict labor in this context expressly served both exploitative and rehabilitative 
ends. See M. GRUNHUT, supra note 129, at 25-27; Langbein, supra note 101, at 51-53. 

206. J. BENTHAM, supra note 30, at 158-59; Berkeley, Querist, quoted in L. RADZINOWICZ, 
supra note 82, at 263 n.11; Mass. Centinel, Jan. 5, 1785, at 3; id, Oct. 16, 1784, at 1. 

207. A call for the reimposition of criminal incarceration appears in the Pennsylvania 
Constitution of 1776, though the operative statute was not passed until a decade later. Act of 
Dec. 7, 1682, in CHARTER TO WILLIAM PENN AND LAWS OF THE PROVINCE OF PENN
SYLVANIA, 1682-1700 at 107 (J. Linne ed. 1879); PA. CONST. OF 1776 ch. 2, §§ 38 & 39; Act of 
Sepl 15, 1786, in 12 STATUTES AT LAROE, supra note 178, at 280; H. BARNES, THE EVOLUTION 
OF PENOLOGY IN PENNSYLVANIA 31-39 (1927). 

208. Commitment was by a single justice, two justices IJtlOrum unus, or by the criminal 
court of general sessions. CoL. LAWS supra note 13, § 2, at 127 [1672]; 1 PRov. LAWS, supra 
note 12, at 378-81 [1699); see, e.g., 2 PLYMOUTH COUNTY CoURT, supra note 14, at 13, 173; 
SUFFOLK COUNTY CoURT,supra note 13, at 89, 125,185,231,336,411; 17 PRov. LAWS,supra 
note 12, at 584 [1765). 

209. 4 pt.I CoL. RECORDS, supra note 11, at 257; CoL. LAWS, supra note 13, § 2, at 127 
[1672); see 4 pt.2 COL. RECORDS, supra note 11, at 394-95; CoL. LAWS, supra note 13, § 2, at 
236 [1672). Another statute refers to the list as encompassing ''misdemeanors and evil prac
tices." 4 pt. 1 CoL. REcoRDs, supra note 11, at 222; see COL. LAWS, supra note 13, § 2, at 208 
[1672); B. PoWERS, supra note 9, at 225-27. The criminal orientation of the workhouse in 
Massachusetts, as in England, was often emphasized by its physical proximity or attachment to 
the gaoL See Id at 224-25; WORCESTER COUNTY COURT, supra note 15, at 58; 1 PLYMOUTH 
CoUNTY CoURT, supra note 14, at 199; note 173 supra. 


