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Intra-Enterprise Conspiracy Under Section 1 of the Sherman 
Act: A Suggested Standard 

Section 1 of the Sherman Act prohibits "[e]very contract, com
bination . . . or conspiracy, in restraint of trade or commerce."1 By 
its very nature, a contract, combination or conspiracy necessitates 
more than one actor; each requires the concerted action of two or 
more "minds." Thus, a restraint of trade achieved by a single cor
porate entity lacks the plurality of participants necessary for a section 
1 violation. 

Neither officers, directors, employees nor divisions within a single 
corporation have ever been held to have conspired with either the 
corporation or with one another.2 However, there remains a ques
tion of the extent to which coordinated activity, arrangements, or 
agreements between a parent corporation and its subsidiaries3 or 
among the subsidiaries themselves can be a "contract, combination, 
or conspiracy" in -violation of section 1 of the Sherman Act. A 
theory of intra-enterprise conspiracy4 has arisen from a series of Su
preme Court decisions5 suggesting that the mere fact of separate in
corporation in a parent-subsidiary organization is sufficient to create 
the plurality necessary for a finding of conspiracy between the en
tities. Although the government has been reluctant to press this 
theory in antitrust enforcement, 6 it has provided a basis for private 
actions7 and could potentially be applied to virtually all parent-subsid
iary relations. 8 

1. 15 U.S.C. § 1 (Supp. V 1975). 
2. See, e.g., Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 

416 F.2d 71, 80-84 (9th Cir. 1969), cert. denied, 396 U.S. 1062 (1972). 
3. For purposes of this Note, it is assumed that the subsidiaries are created and 

either wholly owned or substantially owned by the parent corporation. If not wholly 
owned, then it is further assumed that the minority owners hold only for investment. 
For the problems that might be presented if these assumptions are not met, see text 
at notes 35-36 infra. 

4. Intra-enterprise conspiracy refers to a conspiracy among separately incorpo
rated units of a parent-subsidiary enterprise. Conspiracies among separate divisions, 
officers, or directors of a single corporation are labeled intra-corporate conspiracies. 
See Note, All in the Family: When Will Internal Discussion Be Labeled Intra-En
terprise Conspiracy?, 14 DuQ. L. REv. 63, 64 (1975). 

5. See Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 134, 141-
42 (1968); Timken Roller Bearing Co. v. United States, 341 U.S. 593, 598 (1951); 
Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211, 215 (1951); 
United States v. Yellow Cab Co., 332 U.S. 218, 227 (1947). 

6. See text at notes 73-77 infra. 
1. See, e.g., George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 

F.2d 25 (1st Cir.), cert. denied, 400 U.S. 850 (1970); Dobbins v. Kawasaki Motors 
Corp., 362 F. Supp. 54 (D. Ore. 1973); Credit Bureau Reports, Inc. v. Retail Credit 
Co., 358 F. Supp. 780 (S.D. Tex. 1971) (dictum). 

8. Because of its potential for broad application, commentators have been critical 
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Section I of this Note analyzes the cases in which the Supreme 
Court has implied a doctrine of intra-enterprise conspiracy. Section 
II then sets forth the theoretical and practical difficulties that such 
a doctrine entails. Section III, in turn, considers previous proposals 
for limiting the scope of the intra-enterprise conspiracy doctrine and 
examines their deficiencies. Finally, section IV presents an alter
native analysis of the intra-enterprise conspiracy issue and proposes 
a standard for determining when application of section 1 of the 
Sherman Act to parent-subsidiary relations is inappropriate. 

I. GENESIS OF THE DOCTRINE 

There are four major cases in which the Court has developed a 
doctrine of intra-enterprise conspiracy: United States v. Yellow Cab 
Co.,° Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, lnc.,10 

Timken Roller Bearing Co. v. United States,11 and, most recently, 
Perma Life Mufflers, Inc. v. International Parts Corp.12 These de
cisions share several features: Each suggests the validity of an intra
enterprise conspiracy theory without extensively analyzing it13 and 
without defining the scope of its application. Moreover, in each case 
there was at least one alternative basis for finding an antitrust vio
lation by the defendant. Hence, the novel theory of intra-enterprise 
conspiracy was not necessary for a finding of substantive liability. 

United States v. Yellow Cab Co.14 is the seminal case on the issue 
of intra-enterprise conspiracy. In 1929, Morris Markin, who was 
president, general manager, and controlling shareholder of the 
Checker Cab Manufacturing Corporation (CCM), began to acquire 
control of taxicab companies in various cities. These companies 

of the intra-enterprise conspiracy doctrine and have sought to limit its application. 
See Barndt, Two Trees or One?-The Problem of Intra-Enterprise Conspiracy, 23 
MoNT. L. REV. 158 (1962); Handler, Through the Antitrust Looking Glass-Twenty
First Annual Antitrust Review, 51 CALIF. L. R.Ev. 182 (1969); Kempf, Bathtub Coll• 
spiracies: Has Seagram Distilled a More Potent Brew?, 24 Bus. LAw. 173 (1968); 
McQuade, Conspiracy, Multicorporate Enterprises, and Section 1 of the Sherman 
Act, 41 VA. L REV. 183 (1955); Stengel, Intra-Enterprise Conspiracy Under Section 
1 of the Sherman Act, 35 Miss. L.J. 5 (1963); Willis & Pitofsky, Antitrust Conse
quences of Using Corporate Subsidiaries, 43 N.Y.U.L. REV. 20 (1968); Note, supra 
note 4; Note, Intra-Enterprise Conspiracy Under the Sherman Act, 63 YALE L.J. 372 
(1954). 

9. 332 U.S. 218 (1947). 
10. 340 U.S. 211 (1951). 
11. 341 U.S. 593 (1951). 
12. 392 U.S. 134 (1968). 
13. [T]he remarkable thing about each of the ... cases which might be con• 

strued as supporting a theory of conspiracy within a multicorporate enterprise 
is the scant attention they devote to the point. Each opinion tends to ignore 
the requirement of duality and to concentrate on a consideration of predatory 
practices. In some cases the single enterprise defense was only faintly argued, or 
not even raised. 

McQuade, supra note 8, at 188. 
14. 332 U.S. 218 (1947). 
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were then compelled to buy their cabs from CCM, and the access of 
other cab manufacturers to these purchasers was thus foreclosed.15 

The government charged CCM, its sales subsidiary, and various 
operating companies with conspiring in violation of sections 1 and 
2 of the Sherman Act.16 

In reversing the lower court's dismissal of the complaint, the 
Supreme Court held that the alleged facts supported a charge of con
spiracy under section 1.17 The Court stated that an unreasonable 
restraint of trade 

may result as readily from a conspiracy among those who are affil
iated or integrated under common ownership as from a conspiracy 
among those who are otherwise independent . . . . [T]he common 
ownership and control of the various corporate appellees are impo
tent to liberate the alleged combination and conspiracy from the im
pact of the Act.18 

Although this language implies that affiliates in a parent-subsidiary 
organization are entirely unprotected from a finding of conspiracy, 
a close reading of the case indicates that such an implication is not 
necessary to its holding. 

First, the Court observed that the restraint of trade "was the pri
mary object of the combination."19 From this and other language20 

it may be inferred that various independent firms had conspired in 
creating the combination itself. If indeed this was a combination 
that effectuated a prior conspiracy among independent entities, then 
common ownership and affiliation in the resulting arrangement 
would clearly be no defense to an antitrust attack: The initial con
spiracy itself would be a violation of section 1 of the Sherman Act 
and the subsequent combination could be attacked as the "fruit" of 
that conspiracy. 21 

15. 332 U.S. at 221-24. At the time of the suit, the defendants, through acquisi
tion and stock purchases, controlled 5,000 cab licenses. They held 100% of the li
censes issued in Pittsburgh, 86% in Chicago, 58% in Minneapolis, and ·15% in New 
York. 332 U.S. at 224. 

16. 332 U.S. at 220. 
17. 332 U.S. at 227-28. 
18. 332 U.S. at 227 (emphasis added). 
19. 332 U.S. at 227. 
20. For example, the Court argued that "any affiliation or integration flowing 

from an illegal conspiracy cannot insulate the conspirators ... " 332 U.S. at 227 
(emphasis added). The Court emphasized this point by stating that "the fact that 
the competition restrained is that between affiliated corporations cannot . serve to 
negative the statutory violation where, as here, the affiliation is assertedly one of 
the means of effectuating the illegal conspiracy . .•. " 332 U.S. at 229 (emphasis 
added). 

21. See Beacon Fruit•& Produce Co. v. H. Harris & Co., 152 F. Supp. 702 (D. 
Mass. 1957), affd. per curiam, 260 F.2d 958 (1st Cir. 1958), cert. denied, 359 U.S. 
984 (1959). In that case the court refused to find that the defendants were merely 
parts of a single corporate entity incapable of conspiring. It implied that a con
spiracy could be found if the plaintiffs substantiated their claim that "in fact the 
individual defendants here conspired to form the defendant corporation as a mere 
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Thus, in situations such as Y el/ow Cab, in which a conspiracy is 
alleged between separate "persons" who subsequently combine to 
effectuate their conspiracy, a court's language attacking that arrange
ment might appear to support an intra-enterprise conspiracy theory. 
However, what might really be of concern to the court is not a con
spiracy subsequent to combination, but the conspiracy among inde
pendent "persons" that produced the combination. This view sug
gests that the Court in Y el/ow Cab was not necessarily announcing 
a broad intra-enterprise conspiracy theory. 

A second factor in Y el/ow Cab that undercuts the implication of 
a broad theory of intra-enterprise conspiracy is the lack of common 
ownership. Evidence that common ownership dipped as low as 
eighteen per cent suggests that a parent-subsidiary relation did not 
exist, but rather that the combination was among independent con
cerns, with the "parent" merely holding some shares in each. 
Clearly, such a limited degree of common ownership does not grant 
immunity under the Sherman Act to agreements or conspiracies 
between independent business units. 22 

• 

Thus, if the gravaman of Yellow Cab was a conspiracy among in
dependent entities, either preceding the combination or occurring 
after the combination if the "parent's" stock ownership was not con
trolling or, perhaps, was a section 2 "attempt to monopolize,"23 then 
the Court's result would be correct because subsequent common 
ownership, affiliation, or integration would not operate as a defense 
to the charge of conspiracy. However, this result would not support 
the implication that formally separate parent and subsidiary corpo-

instrumentality to take over the partnership business as a step in securing control 
of the market and imposing a restraint of trade for their individual benefit." 152 
F. Supp. at 704. In addition, see Northern Sec. v. United States, 193 U.S. 197 
(1904), in which the Supreme Court reached a similar finding of section 1 illegality 
based on the "combination" language of the section. 

22. See United States v. Citizens & S. Natl. Bank, 422 U.S. 86, 117 (1975). 
23. It has been suggested that Yellow Cab involved an "attempt to monopolize" 

violation under section 2 of the Sherman Act, 15 U.S.C. § 2 (Supp. V 1975), which 
prohibits monopolization, attempts to monopolize, or conspiracy to monopolize. See, 
e.g., Stengel, supra note 8, at 12; Willis & Pitofsky, supra note 8, at 40-41. Support 
for this argument is found in United States v. Columbia Steel Co., 334 U.S. 495 
( 1948), where the Court stated that in Yellow Cab "the government charged that 
the defendants had combined and conspired to effect the restraints in question with 
the intent and purpose of monopolizing the cab business .... " 334 U.S. at 522 
(emphasis added). 

If, as the Court in United States v. Columbia implies through its emphasis on 
"intent" and "purpose" to monopolize, Yellow Cab is in fact an "attempt to monopo
lize" case, then the conspiracy language in the case could have applied to a "conspir
acy to monopolize" violation under section 2. Unlike the conspiracy element of 
section 1, a conspiracy to monopolize under section 2 might be found even among 
directors, officers, or employees of a single corporation, as well as among affiliated 
firms in a parent-subsidiary enterprise. REPORT OF THE UNITED STATES ATTORNEY 
GENERAL'S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 30-31 (1955) 
[hereinafter cited as ATTORNEY GENERAL'S COMMITTEE REPORT]; Stengel, supra note 
8, at 26, 
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rations could provide the plurality of participation necessary for the 
finding of a conspiracy.24 

A similar analysis is applicable to Timken Roller Bearing Co. v. 
United States,25 in which the Supreme Court also implied a finding 
of intra-enterprise conspiracy. The Timken Roller Bearing Com
pany (American Timken) was the dominant producer of tapered 
roller bearings in the United States. In 1928, American Timken and 
one Dewar, an English businessman, cooperated in purchasing the 
stock of British Timken, Ltd. (British Timken), a former licensee 
of American Timken, and in organizing Societe Anonyme Frangais 
Timken (French Timken). American, British, and French Timken 
then began a series of "business agreements" to fix prices, to allocate 
world markets, and to limit competition. 26 

In its defense to- a. section 1 antitrust suit, American Timken 
argued that the agreements were reasonable because they were an
cillary both to a joint venture between itself and Dewar and .to its 
trademark licenses with British Timken and French Timken. 27 The 
Court clearly rejected this position: 

Our prior decisions plainly establish that agreements providing for 
an aggregation of trade restraints such as those existing in this case 
are illegal under the Act . . . . The fact that there is common 
ownership or control of the contracting corporations does not liberate 
them from the impact of the antitrust laws. 28 

In a vigorous dissent Justice Jackson interpreted the Court's opin
ion as holding that the mere fact of separate incorporation of parent 
and subsidiary firms provided the plurality for a section 1 con
spiracy: 

It is admitted that if Timken had, within its own corporate organiza
tion, set up separate departments . . . "that would not be a con
spiracy; we must have two entities to have a conspiracy." . . . The 
doctrine now applied to foreign commerce is that foreign subsidiaries 
organized by an American corporation are "separate persons," and 
any agreement between them and the parent corporation to do that 
which is legal for the parent alone is an unlawful conspiracy. 
. . . [Timken] is forbidden thus to deal with and utilize subsidiaries 
to exploit foreign territories, because "parent and subsidiary cor
porations must accept the consequences of maintaining separate cor
porate entities," and that consequence is conspiracy to restxain 
trade.29 

24. The authors of the ATIORNEY GENERAL'S COMMITTEE REPORT, supra note 
23, at 32, offer another analysis of Yellow Cab that limits this implication. They 
state that the enterprise "grew out of mergers of previously independent competitors, 
thus making them 'combinations' within the meaning of the Act." 

25. 341 U.S. 593 (1951). 
26. 341 U.S. at 595-96. 
27. 341 U.S. at 5!}7. 
28. 341 U.S. at 598 (citations omitted). 
29. 341 U.S. at 606-07. 
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However, given the facts of the case, Jackson was overly broad 
in his interpretation of the Court's holding. AB was the case with 
Yellow Cab,30 the Court's conclusion in Timken might have been 
based on two alternative rationales. First, the district court found 
that American Timken's ownership in the foreign firms, and the 
restrictive agreements among them, were the product of a conspiracy 
between the independent entities American Timken and Dewar.31 

The arrangement merely perpetuated the license restrictions that 
had begun in 1909; it eliminated competition that might have arisen 
between the separate firms upon expiration of Timken's patent 
monoply.32 Just as in Yellow Cab,33 the very combination of firms 
into a single formal enterprise and the subsequent activities of that 
enterprise were objectionable because they effectuated a previous 
conspiracy among independent entities. 

Second, the degree of American Timken's ownership and control 
of the various corporations did not support Jackson's view that the 
foreign firms were actually subsidiaries of the parent. Although 
American Timken owned thirty per cent of British Timken and fifty 
per cent of French Timken, Dewar controlled the day-to-day actions 
of the foreign firms, and, as the lower court stated, "British Timken 
and French Timken retained their corporate independence and 
jealously guarded their interests in dealing with [American Tim
ken] ."31 

Timken, like Yellow Cab, therefore actually involved a conspiracy 
between independent entities-American Timken and the individ
ual Dewar-and the arrangement only resembled a parent-subsid
iary relation. Thus, not only was the arrangement a continuation 
of a conspiracy between independent "persons," but the corpo
rations, despite some common ownership, were indeed independent 
firms providing a plurality of participants for conspiracy. The de
cision, therefore, should not be seen as holding that agreements 
among affiliated firms in a genuine parent-subsidiary organization 
can result in a finding of conspiracy. 

These cases highlight the importance of two factors that must be 
noted when considering the possibility of intra-enterprise conspiracy. 
First, a distinction should be made between subsidiaries created by 
the parent (i.e., internal expansion) and those formed by merger, by 
acquisition, or in arrangement with other independent persons (i.e., 
joint ventures).35 Subsidiaries formed in the second manner create 

30. See text at notes 19-24 supra. 
31. See 83 F. Supp. 284, 312 (N.D. Ohio 1949). 
32. See 83 F. Supp. at 289-95. 
33. See text at notes 19-21 supra. 
34. 83 F. Supp. at 311. 
35. The Court in Yellow Cab noted this difference when it implied that there 

was a distinction between subsidiaries "obtained by normal expansion to meet the 
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a substantial risk that a conspiracy will be found between the pre
viously independent units even when they are subsequently acting 
as parts of a single enterprise. The combination and arrangement 
between the "parent" and "subsidiary" may then be seen, as in 
Timken and Yellow Cab, as effectuating a conspiracy between these 
independent "persons." 

Secondly, if independent "persons" share in the ownership of the 
"subsidiary," then a conspiracy might be found among the two or 
more independent persons holding the shares. The conspiracy could 
relate to the purpose in forming the subsidiary, if the others join in 
forming it, or to agreements and arrangements among the independent 
shareholders with respect to the operations of the jointly owned cor
poration. Both of these problems were present in Timken. 

Because these two factors provide a basis for liability that is 
independent of a theory of intra-enterprise conspiracy, the parent
subsidiary organization considered throughout this Note is assumed 
to be one in which the subsidiaries were organized and created solely 
by the parent, and were not formed through merger or acquisition, 
or otherwise in cooperation with others. It is also assumed that the 
subsidiary is either wholly or substantially owned by the parent, with 
the minority owners holding only for investment. These assumptions 
eliminate the risk that a conspiracy can be found among "persons" 
other than the parent and the subsidiary corporations and allow a 
direct consideration of the implications of a theory of intra-enterprise 
conspiracy. 36 

Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, lnc.31 was the 
first major case in which the subsidiaries were indeed internally 
created and wholly owned. Kiefer-Stewart Co., an Indiana liquor 
wholesaler, brought a treble damage action against Joseph E. Seagram 
& Sons, Inc. (Seagram), two wholly owned subsidiaries of Seagram 
( Seagram Sales and Calvert), and a wholly owned subsidiary of 
Calvert ( Calvert Sales). 38 The complaint alleged that Seagram and 
Calvert had conspired in violation of the Sherman Act by agreeing 
to sell their products only to Indiana wholesalers who would resell 
at prices fixed by the defendants. 39 

demands of a business growing as a result of superior and enterprising management, 
[and those created] by deliberate, calculated purchase for control." 332 U.S. at 
227-28, quoting United States v. Reading Co., 253 U.S. 26, 57 (1920). 

36. Such assumptions are generally made by others. See, e.g., ATTORNEY GEN
ERAL'S COMMITTEE REPORT, supra note 23, at 30 n.106; Willis & Pitofsky, supra note 
8, at 22. 

37. 340 U.S. 211 (1951). 
38. Joseph E. Seagram & Sons, Inc., was in turn a subsidiary of Distiller Corpo

ration Seagram Ltd., a Canadian corporation, which was not a party to the suit. 
See Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 182 F.2d 228, 229 (7th 
Cir. 1950). 

39. 340 U.S. at 212. On certiorari the major point considered was whether a 
conspiracy or agreement to fix maximum (rather than minimum) resale prices vio-
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As a defense to the conspiracy charge, the defendants urged that 
"their status as 'mere instrumentalities of a single manufacturer-mer
chandizing unit' [made] it impossible for them to have conspired 
in a manner forbidden by the Sherman Act."40 The Court, however, 
rejected this argument: 

Seagram and Calvert acting individually perhaps might have 
refused to deal with petitioner or with any or all of the Indiana whole
salers .... 

But this suggestion [that their status was as a single business unit, 
incapable of conspiring,] runs counter to our past decisions that com
mon ownership and control does not liberate corporations from the 
impact of the antitrust laws. E. g. United States v. Yellow Cab Co. 
. . . The rule is especially applicable where, as here, respondents 
hold themselves out as competitors.41 

Thus, solely on .the basis of Yellow Cab, which has been shown to 
be questionable authority,42 the Court upheld in one brief paragraph 
the proposition that affiliates in a parent-subsidiary organization can 
conspire. 

In two early cases, the Federal Trade Commission (FTC) 
read Kiefer-Stewart expansively to support the conclusion that agree
ments or discussions among parent and subsidiary corporations, 
followed by concerted action, could constitute a conspiracy.43 Many 
commentators, however, have criticized this finding and noted the 
feebleness of its theoretical support. 44 They have suggested that 
the requisite plurality was, or could have been, found in vertical 
agreements between the members of the Seagram enterprise and the 
independent wholesalers. 45 

lated section 1. The Court held that such an arrangement did violate section 1. 
340 U.S. at 213, revg. 182 F.2d 228 (7th Cir. 1950). 

40. 340 U.S. at 215. The issue of whether the wholly owned subsidiaries could 
conspire with one another or with the parent had not been decided by the lower 
courts. The parties presented it to the Court, however, and, because it was a ques
tion of law, the Court considered it. See Stengel, supra note 8, at 14. 

41. 340 U.S. at 214-15. 
42. See text at notes 18-24 supra. 
43. In the most expansive application of the Court's implication the Federal Trade 

Commission instituted two actions that resulted in consent decrees barring agree
ments as to price among affiliates in two parent-subsidiary organizations. In 
neither case did the FfC charge that other "persons" outside of the corporate family 
were involved in the alleged conspiracy. See Distillers Corp.-Seagrams, Ltd., 50 
F.T.C. 738 (1954); Schenley Indus., Inc., 50 F.T.C. 747 (1954); Note, supra note 
8, at 383-84. 

44. See, e.g., McQuade, supra note 8, at 206-07; Stengel, supra note 8, at 14. 
45. See Willis & Pitofsky, supra note 8, at 45. The argument is that the Seagram 

enterprise was not protected by the doctrine developed in United States v. Colgate 
& Co., 250 U.S. 373 (1911), because its activities involved more than unilateral 
action. In Colgate, the Supreme Court refused to find a plurality of actors in a 
resale price maintenance scheme. Instead, it rejected the existence of a section 1 
violation by claiming that the scheme had been unilaterally adopted and policed by 
the defendant manufacturer. However, this suggested explanation of Kief er-Stewart 
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analysis of the Attorney General's Committee. 98 The court stated: 
The cases in the last two categories mentioned [one where a con

spiracy was found and the other where it was not] suggest what seems 
to ,this court the proper -approach to the intra-corporate conspiracy 
issue. In those cases the courts decided whether or not to treat the 
defendant companies as conspirators only after determining, on the 
basis of all the facts, whether the companies' actions amounted to, 
in purpose and effect, a conspiracy in restraint of trade.00 

The court articulated no standard for assessing when parent-subsid
iary agreements-which commonly are designed to achieve some 
measure of competitive advantage and will almost always affect 
outsiders-transgress the bounds of legality. In essence, the lan
guage quoted above implies that a conspiracy will be found when 
the court thinks one should be found. The "effect" theory, as it 
is currently expounded, .thus fails to provide a sound principle upon 
which to rest a rule of law. 

B. The "Holding Out" Theory 

The most influential theory for limiting application of the intra
enterprise conspiracy doctrine was proposed by Everett Willis and 
Robert Pitofsky.100 This theory draws upon Justice Black's opinion 
in Kiefer-Stewart: "[C]ommon ownership and control does not 
liberate corporations from the impact of the antitrust laws. . . . The 
rule is especially applicable where . . . respondents hold themselves 
out as competitors."101 The proponents of this "holding out" theory 
extend this proposition and claim that an intra-enterprise conspiracy 
should only be found in cases, like Kiefer-Stewart, in which two or. 
more corporations in a parent-subsidiary enterprise publicly adopt a 
competitive posture vis-a-vis one another.102 Some lower courts 
have apparently accepted this theory, although its application has 
been primarily used ito limit, rather than to support, application of 
the conspiracy doctrine.103 

98. See 401 F. Supp. at 159-60. The court, like the Attorney General's Commit
tee, expressed willingness to find a conspiracy where there was predatory purpose 
or intent underlying actions directed at outsiders. See 401 F. Supp. at 159 n.35. 

99. 401 F. Supp. at 160 (emphasis added). 
100. Willis & Pitofsky, supra note 8, at 35-38. 
101. Kiefer-Stewart Co. v.. Joseph E. Seagram & Sons, Inc., 340 U.S. 211, 215 

(1951). 
102. Willis & Pitofsky, supra note 8, at 35-38. The exception to this general 

rule is that a conspiracy can be found; as in the Yellow Cab case, where the enter
-p-rise chooses to do business through corporate components with the specific intent 
of achieving some anticompetitive result. Id. at 35. 

103. See, e.g., Call Carl, Inc. v. B.P. Oil Corp., 403 F. Supp. 568, 572 (D. 
Md. 1975); Beckman v. Walter Kidde & Co., 316 F. Supp. 1321, 1325 (E.D.N.Y. 
1970). In a recent case, the Supreme Court suggested that it may accept this lunita
tion. See United States v. Citizens & S. Natl. Bank, 422 U.S. 86, 116 (1975). But 
see text at notes 131-41 infra. · 
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The "holding out" theory is deficient in two respects. First, the 
elements of behavior that constitute "holding out" have never been 
precisely delineated. Justice Black merely stated his conclusion in 
Kief er-Stewart with no analysis, while lower courts claiming to accept 
the "holding out" limitation have done so only in dicta.104 If the 
subsidiaries in Kiefer-Stewart are to serve as the paradigm, then 
presumably "holding out" is present when affiliated firms separately 
market and pr9mote products that appear, in the public's view, 
competitive with one another. 

If this is the appropriate situation for the application of the 
"holding out" theory, then it exposes a more fundamental defect in 
the theory: the lack of a clear relationship of such a factual pattern 
to antitrust concerns. Indeed, Willis and Pitofsky recognize this lack 
of theoretical justification in Kiefer-Stewart: · · 

[T]here is no indication in the opinion as to why affiliated companies 
holding themselves ou"t as competitors should incur additional anti
trust liability. The Supreme Court may have had some concept of 
estoppel in mind, but ordinarily an estoppel doctrine requires a finding 
that someone relying on appearances changed his position to his dis
advantage. There is no indication in the Supreme Court opinion 
that anyone relied to his disadvantage on the apparent fact that Cal
vert and Seagram were competitors.105 

Thus, there appears to be no identifiable antitrust significance in 
the mere fact that affiliates of a multi-firm enterprise hold them
selves out as competitors. The only apparent justification for the 
theory is that the "holding out" language in Kiefer-Stewart provides 
a convenient method to limit the intra-enterprise conspiracy doctrine. 
Limitation is indeed a desirable objective, but it should be achieved 
in a manner consistent with the basic purposes of the antitrust laws 
and not by means of an unreasoned, and hence arbitrary, formula. 
The next section of this Note proposes an alternative theory of limi
tation that actually subsumes any reasoned principles -that might sup
port the "holding out" theory.106 

JV. A PROPOSED THEORY OF LIMITATION 

In this section, a new theory of limitation is proposed that focuses 
upon the degree of managerial control the parent exercises over its 
subsidiary. It will be shown that such an approach is consistent both 
with Supreme Court pronouncements and with sound antitrust policy, 
and that lower courts have applied a similar approach. 

The proposed theory of limitation is as follows: If a parent firm 
controls the day-to-day operations of its subsidiaries, a conspiracy 

104. See, e.g., Call Carl, Inc. v. B.P. Oil Corp., 403 F. Supp. 568, 572 (D. Md. 
1975); Beckman v. Walter Kidde & Co., 316 F. Supp. 1321, 1325 (E.D.N.Y. 1970). 

105. Willis & Pitofsky, supra note 8, at 37 (emphasis added). 
106. See text at notes 130-31 infra. 
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should not be found on the basis of agreements107 or coordinated 
activity among them.108 Even though a fictional plurality exists in 
separate corporate identities, a multi-corporate enterprise that is 
integrated with the parent exercising control should be viewed as 
"one mind," whose various parts are incapable of conspiring with 
one another. This proposal is designed to create a "safe-harbor" 
rule within which intra-enterprise relations will not be subject to lia
bility for conspiracy under section 1 of the Sherman Act. 100 

The analysis suggested by this theory is reasonable on several 
grounds, two of which have been presented in previous sections. 
First, an enterprise with subsidiaries controlled by -the parent does 
not differ functionally or substantively from a single corporation with 
distinct divisions. 110 Since a finding of conspiracy among separate 
divisions of a single corporation has never been upheld, 111 it exalts 
form over substance to subject tightly controlled corporations within 
a single enterprise to antitrust liability solely because they are for
mally separate.112 Secondly, the parent-subsidiary organization 
raises no special antitrust concerns peculiar to that form of enter
prise; indeed, as argued above, there may be valid business reasons 
for a company to structure itself along these lines. 113 Allowing a 

107. However, an explicit contract between the managements of the parent and 
subsidiary may suggest that the parent does not control the day-to-day operations 
of the subsidiary. See note 118 infra. 

108. Again it is assumed that the parent created the subsidiaries and the latter 
either are wholly owned by the parent or are substantially owned by the parent 
with minority owners holding only for investment. This assumption eliminates the 
possibility of a conspiracy of the nature discussed in text at notes 35-36 supra. 

109. This Note only suggests the factual situations that should not support a 
finding of an intra-enterprise conspiracy and thus does not analyze whether a con
spiracy should be found in other circumstances. In essence, this Note offers a "safe
harbor" rule. In contrast, Willis and Pitofsky propose a general rule that states 
that affiliates ,in a parent-subsidiary enterprise cannot be found to conspire with each 
other. They offer the "holding out" and "anticompetitive intent" theories as limited 
exceptions to their general rule. See Willis & Pitofsky, supra note 8, at 35. Thus, 
the theory proposed in this Note suggests a situation where a conspiracy should not 
be found, while Willis and Pitofsky suggest exceptional circumstances which would 
support a finding of conspiracy. 

110. See text at notes 61-64 supra. 
111. See, e.g., Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 

416 F.2d 71 (9th Cir. 1969), cert. denied, 396 U.S. 1062 (1970). 
112. In Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 272 

F. Supp. 915 (D. Hawaii 1967), revd., 416 F.2d 71 (9th Cir. 1969), cert. denied, 
396 U.S. 1062 (1970), the Ninth Circuit reversed a trial court holding that, because 
Seagrams restructured itself merely to avoid the result that had occurred in Kiefer
Stewart, and because the substance of the organization had not changed, the distinct 
divisions could be found to have conspired with each other. 

11~. See notes 67-72 supra and accompanying text. The contrary theory, an
nounced by Justice Black in Perma Life, is that because a parent-subsidiary enterprise 
gains some benefits from such organization, such as limited liability for each firm, 
it must as well accept any resulting costs, which in this context would include the 
ability of its constituent parts to conspire with one another. 392 U.S. at 142. How
ever, this analysis simply begs the question. The real issue, is after all, whether 
mere separate incorporation should be enough to support a finding of conspiracy. 
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finding of conspiracy among affiliated firms when the parent controls 
the operations of the subsidiaries would likely discourage firms from 
seeking the socially beneficial advantages that can be achieved with 
this form of organization. 

Although the full contours of an intra-enterprise conspiracy doc
trine under section 1 of the Sherman Act remain subject to 
debate, 114 its scope clearly should not extend to the proposed "safe
harbor." A standard based upon day-to-day control is consistent 
with the central purpose of section 1 of the Sherman Act, which is 
to prohibit concelll:ed action among two or more independent enti
ties.116 While section 2 of the Act controls undesirable single-firm 
size and power, 116 the conspiracy element of section 1 prohibits 
arrangements and agreements that reduce the competitive forces 
among the conspiring firms. Section 1, then, is concerned with pre
venting a reduction in the number of units with market discretion. 
Underlying this purpose is the expectation fl\at rthe more firms that 
exist with decision-making power concerning pricing or output, the 
more likely it is that the market result will be socially desirable.117 

114. See, e.g., Handler, supra note 8; Willis & Pitofsky, supra note 8. It is sub
mitted that the following standard may be derived from the criticism of the intra
enterprise conspiracy doctrine: The separate firms in a parent-subsidiary organiza
tion cannot be found to have conspired in violation of section 1 unless a factual 
situation similar to that found in Yellow Cab or Timken is presented. In other 
words, there can be no such conspiracy unless (1) the very combination of firms 
into a parent-subsidiary structure results from a prior conspiracy between independent 
"persons," as in Yellow Cab, or (2) the "parent" does not completely own the "sub
sidiary," and the independent owners are furthering a conspiracy among themselves, 
as in Timken. Thus, under this rule, an internally created and wholly owned sub
sidiary cannot conspire with its parent. Such a standard would reject the holdings, 
though perhaps not the results, of Kiefer-Stewart and Perma Life, which were both 
cases in which the Court held that internally created and wholly owned subsidiaries 
had conspired with the parent. 

However, while the standard suggested above does have theoretical appeal, its 
acceptance by the judiciary is unlikely. No court has ever adopted this position; 
moreover, it conflicts with rather explicit language in Kiefer-Stewart and Perma 
Life. Thus, given these constraints to reform in this area, the control theory sug
gested by this Note is offered as the preferred method to remedy the intra-enterprise 
conspiracy problem. The proposed control standard is consistent with the decisions, 
both of the Supreme Court and lower courts, that have considered this issue. Unlike 
the "external effects" and "holding out" theories, see text at notes 90-106 supra, 
this standard would promote sound antitrust policy. 

115. See, e.g., United States v. Citizens & S. Natl. Bank, 422 U.S. 86, 116 (1975), 
where the Court observed: "The central message of the Sherman Act is that a busi
ness entity must find new customers and higher profits through internal expansion
that is, by competing successfully rather than by arranging treaties with its competi
tors." 

116. See Stengel, supra note 8, at 12; Willis & Pitofsky, supra note 8, at 40-
41. 

117. Where independent firms agree to set prices, they reduce the number of 
economic units with market price discretion. Allocative inefficiency occurs where, 
for example, firms eliminate their discretion and agree to set prices above the mar
ginal cost of production, which is the level toward which prices tend to move if 
many firms within the market freely compete with one another. Section I should 
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Thus, implicit in the section 1 prohibitions is the notion that the con
spiracy must be among independent, competitive units-that is, the 
agreement of two or more separate "minds" on concerted action or 
restraint. 

However, when a parent corporation creates, wholly owns, and 
controls the day-to-day operations of one or more subsidiary corpo
rations, two or more independent "minds" do not exist. Actual 
control, rather than mere ownership by the parent of the subsidiary's 
shares, 118 is what demonstrates that the management of the subsid
iary is not autonomous. Where such control exists, it is incongruous 
to claim that a subsidiary can conspire with the parent or with other, 
similarly controlled, subsidiaries, 119 for there is no meeting of inde
pendent "minds."120 Moreover, it would be absurd to expect that 
by creating liberal standards of intra-enterprise conspiracy, affiliates 
in a parent-subsidiary organization will be forced to compete with one 
another, increasing the number of units in the market with market 
discretion.121 Instead, -the enterprise would probably consolidate 
into a single corporate entity122 and forgo the advantages that may 
be derived from a multi-corporate structure. 

attack such agreements or coordinated behavior among independent firms that result 
in a decrease in the number of units with market discretion. Therefore, section 
1 should not apply if a parent firm forms subsidiaries and controls their day-to-day 
operations, since the entire enterprise only presents the market with one decision
making unit. 

118. Actual control can occur if the management of the subsidiary is composed 
of officers, directors, or other employees of the parent and they in fact effectuate 
the policies of the parent. One may infer that Kingman Brewster, Jr., would attack 
a standard based on day-to-day control, for he has suggested that it seems "absurd 
to have antitrust legality tum on the particular form chosen for the exercise of 
[ownership] control, be it by vote, by informal directive, by management contract, 
by license, or by restrictive agreement." K. BREWSTER, JR., ANTITRUST AND AMERI
CAN BusINESS ABROAD 185 (1955). However, under the standard suggested in this 
Note, a restrictive agreement or contract, as was found in Timken, indicates that 
in fact the parent does not control the management of the subsidiary; rather, the 
former must resort to a contract in order to curb the latter's autonomy. Brewster 
recognized that the form by which ownership control is exercised may be important 
when, prior to the passage quoted above, he noted that "the natural government re
joinder to the·one-happy-family defense is that if the family ties are so strong, why 
use the shackles and bonds of 'heads of agreement'?" K. BREWSTER, JR., supra, at 
185. 

119. See United States v. Citizens & S. Natl. Bank, 422 U.S. 86, 116 (1975), 
discussed in text at notes 131-41 infra. 

120. On the other hand, when the parent does not exercise day-to-day control, 
and thus the autonomous subsidiary operates with market discretion, there is a 
stronger argument that the plurality element of section 1 is met. Furthermore, since 
such autonomous subsidiaries could operate independently without parental ownership 
and affiliation, the claim that such an organizational structure serves socially desir
able and valid business purposes is weakened. 

121. See United States v. Citizens & S. Natl. Bank, 422 U.S. 86, 116 (1975); 
McQuade, supra note 8, at 213. 

122. United States v. Citizens & S. Natl. Bank, 422 U.S. 86 (1975), appears to 
preclude the finding that such integration would violate section 7 of the Clayton 
Act. See text at notes 131-41 infra. 
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Support for a theory based upon control may be found in cases 
that focus upon whether a parent (or other majority shareholder) 
of a corporation can be held liable for antitrust violations of that 
corporation. If day-to-day control exists, the courts will look through 
the form of independent existence and, on the basis of the substance 
of the relationship, hold the parent responsible.123 Acceptance of 
a control standard in this context supports its application to intra
enterprise conspiracy, for it would be inconsistent to consider the 
parent and subsidiary as independent entities only for the purpose 
of creating plurality ( and therefore imposing liability) under section 1. 

As was argued in Section I of this Note, Yellow Cab, Timken, 
and Perma Life do not support the proposition that separately in
corporated affiliates in a parent-subsidiary enterprise provide the re
quired plurality for a finding of conspiracy.124 It was suggested that 
in each case the conspiracy rested on the agreements or actions of 
independent entities: in Yellow Cab, between Markin or Checker 
Cab and the later-acquired operating cab companies; in Timken, 
between American Timken and the Englishman Dewar;125 and in 
Perma Life, among the parties who entered into the explicit con
tract.126 

For one wishing to limit the Supreme Court's implication of an 
intra-enterprise conspiracy doctrine, Kiefer-Stewart presents the 
most problems. Although some have suggested that the basis of 
Seagram's liability may have been its establishment of a resale 
price maintenance scheme (where the "agreement" for section 1 
purposes was between the defendant subsidiaries and the indepen
dent wholesalers), the argument is not compelling and the language 
of ,the case suggests that Justice Black did not have this rationale 
in mind.127 The weakness of this argument provides some expla
nation for the emergence of the "holding out" theory; some have 

123. See National Dairy Prods. Corp. v. United States, 350 F.2d 321, 327 (8th 
Cir. 1965), vacated on other grounds, 384 U.S. 883 (1966). In that case the parent 
firm was held responsible for the subsidiary's price fixing agreements because the 
latter was not an "independent subsidiary" of the former but rather was operated 
by the parent "in accordance with . . . [its] policies and objectives and with inde
pendent existence in form only." Compare United States v. Aluminum Co. of Amer
ica, 148 F.2d 416, 442 (2d Cir. 1945), with United States v. General Elec. Co., 
82 F. Supp. 753, 843 (D.N.J. 1949), where the different results reached were based 
on the extent of control exercised by the parent over the day-to-day operations of the 
subsidiary. 

124. See text at notes 14-36, 46-60 supra. 
125. The control standard suggested in this Note could be used to explain Tim

ken in another fashion. Although American Timken had ownership control of the 
two foreign firms, the latter were operated autonomously, as Dewar controlled the 
day-to-day operations of both of them. Thus, under the standard proposed here, 
the parent and the subsidiaries were independent enterprises and would not be pro
tected from a finding of conspiracy. 

126. See text at notes 46-60 supra. 
127. See note 45 supra. 
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seen it as the only apparent limitation to Justice Black's expansive 
holding.128 However, the facts of the case are consistent with the 
control rationale proposed in this Note. Furthermore, the existence 
of day-to-day control might even be the implicit concern in situations 
where affiliates "hold themselves out as competitors." 

Both the Calvert and Seagram subsidiaries of Kiefer-Stewart 
determined their own policies and ran their day-to-day operations 
without direction or interference from the parent firm.120 Thus, the 
two subsidiaries each made independent market decisions. Rather 
than the single source of discretion that would have resulted had the 
parent controlled their operations, there were two "minds," two 
competitive forces, in the market. Because the parent did not con
trol the operations of the subsidiaries, the entire enterprise was not 
protected from a finding that its various parts conspired. In short, 
the defendant enterprise in Kie/er-Stewart failed to come within the 
"safe-harbor" rule proposed here. 

Relying on Kie/er-Stewart, proponents of the "holding out" theory 
claim that an intra-enterprise conspiracy can only be found where 
affiliates are acting as competitors. But no antitrust problem is 
raised by the mere fact that affiliates so hold themselves out, espe
cially if no one is misled.130 The holding out theory only makes 
sense if it is understood that the implicit concern over affiliates who 
hold themselves out as competitors in fact involves the issue of day
to-day control. What seems crucial in such situations is that 
competing affiliates given the relevant market two or more sources 
of market discretion. If Kie/er-Stewart is a case of "holding out," 
it is one in which the two subsidiaries were autonomous and manage
ment was completely decentralized. Any agreement or coordination 
between such affiliates eliminated one such source of discretion, there
by eliminating a competitive force in the market. If the parent had 
controlled the operations of its subsidiaries to the point of depriving 
them of autonomy, then the entire enterprise would have presented 
the market with only one source of discretion--one "mind." 

Hence, the "holding out" theory only masks the real concern with 
day-to-day control. Using Kiefer-Stewart as guidance, where affili
ates are holding themselves out as competitors, giving the market 
more than one source of market discretion, it is probably the case 
that the parent does not control the day-to-day operations of its off
spring. Thus, the "holding out" theory should be subsumed under the 
control analysis proposed in this Note. 

Support for the control theory suggested here is reflected in recent 
cases decided both in the Supreme Court and in federal district 
courts. Although these courts have not expressly articulated a 

128. See text at notes 100-06 supra. 
129. See McQuade, supra note 8, at 206. 
130. See text at notes 105-06 supra. 
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theory of control, it is clear that this was the primary basis for •their 
decisions. 

In United States v. Citizens & Southern National Bank,131 the Su
preme Court addressed alleged violations of both section 1 of the 
Sherman Act and section 7 of the Clayton Act. Citizens & Southern 
National Bank (Citizens) had organized a system of de facto branch 
banks to avoid a Georgia law prohibiting branch banking. Through 
the sponsorship and initiative of Citizens, five banks132 were founded, 
with five per cent of the shares of each held by Citizens and most 
of the rest held by parties friendly to Citizens. Citizens, however, 
controlled the day-to-day operations of the banks.133 After Georgia 
changed its branch-banking law, Citizens attempted to acquire the 
outstanding shares of the de facto branch banks to make them de 
jure branches. The Department of Justice then brought suit charging 
that the proposed acquisition violated section 7 of the Clayton Act 
and that the relations between Citizens and the de facto branches 
had violated section 1 of the Sherman Act.134 

Although the evidence indicated that there were substantial ties 
among the banks, that the banks followed similar pricing and service 
policies, 135 and that -they refrained from active competition with one 
another, the Supreme Court refused to find a conspiracy in violation 
of the Sherman Act. The de facto branches were considered to be 
part of a unitary organization, essentially a parent-subsidiary group 
with Citizens at the head: "Were we dealing with independent 
competitors having no permissible reason for intimate and continu
ous cooperation and consultation as to almost every facet of doing 
business, the evidence adduced here might well preclude a finding 
that the parties were not engaged in a conspiracy . . . ."136 

131. 422 U.S. 86 (1975). 
132. A sixth bank operated as a de facto branch had been previously inde

pendent. Because the Court and the FDIC considered this arrangement to present 
problems different from those involved with the other five banks, the Court's subse
quent analysis was not applied to this bank. See 422 U.S. at 111 n.21. The problem 
posed by the sixth bank is precisely the difficulty avoided by the assumption made 
throughout this Note that the parent created and wholly owned the subsidiaries. See 
text at notes 35-36 supra. 

133. At one point, the court implied that the de facto branch banks had discre
tion in their operations and thus were not controlled by Citizens. See 422 U.S. 
at 113. If this was so, then the case goes further than the standard suggested in 
this Note as to what situations are protected from a finding of conspiracy. However, 
the facts suggest that Citizens found it unnecessary to resort to explicit agreements 
with the managers of the de facto banks because it had chosen the banks' principal 
executive directors and had participated in the selection of their other directors, as 
well as supervised the operations and governance of each de facto branch bank. See 
422 U.S. at 93. Such day-to-day control by the parent is precisely the most appro
priate form of control to exempt the enterprise from a finding of an intra-enterprise 
conspiracy. See 422 U.S. at 131-32 (Brennan, J., dissenting); note 118 supra. 

134. 422 U.S. at 90. 
135. See 422 U.S. at 113. 
136. 422 U.S. at 113-14 (emphasis added). 
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This reasoning implies the acceptance of a control theory such as 
that suggested here. Because the de facto branch banks were 
created and controlled by Citizens, and were not independent com
petitors, no conspiracy was found.137 Had the de facto branch banks 
not been organized and controlled by Citizens but rather been inde
pendent entities the evidence would, in the Court's view, have pre
cluded a finding that there was no conspiracy .138 The crucial ele
ments appeared to be creation and control, not the fact of owner
ship, since Citizens only owned five per cent of the shares of the 
de facto branches.139 -

The Court's rationale in finding no violation of section 7 of the 
Clayton Act also supports the proposed control standard. In at
tacking the permanent union of separate firms when the effect of 
such union is to restrain competition at the horizontal level, section 
7 addresses the same issues presented by a case under section 1 of 
the Sherman Act, which prohibits agreements among competitors 
that have an anticompetitive result. 140 In Citizens the Court said, 
in essence, that because Citizens created and controlled the other 
banks, the separate legal entities presented the market with only one 
competitive force, only one source of discretion. Thus, the act of 
becoming wholly owned subsidiaries would "extinguish no present 
competitive conduct,or relationships"141 and therefore would not vio
late section 7. This is precisely the argument supporting the pro
posed control standard: the parent's exercise of day-to-day control 
presents the market with only one decision-making unit. Hence, just 
as it would be inappropriate to apply the conspiracy provision of the 
Sherman Act, section 7 should not preclude the mergers in this case. 
Both provisions logically require the existence of at least two inde
pendent decision-making units. 

Two recent federal district court cases have also utilized an analy
sis such as that proposed here. In In re Penn Central Securities 
Litigation v. Pennsylvania Co., 142 the Pennsylvania Company 
(Pennco) had acquired a large majority of the shares of three inde-

137. See 422 U.S. at 114. 
138. 422 U.S. at 113-14. See note 132 supra. 
139. 422 U.S. at 93. 
140. However, the very language of section 7 of the Clayton Act distinguishes 

the relations between parent and subsidiaries from other situations: 
Nor shall anything contained in this section prevent a corporation engaged in 
commerce from causing the formation of subsidiary corporations for the actual 
carrying on of their immediate lawful business, or the natural and legitimate 
branches or extensions thereof, or from owning and holding all or a part of the 
stock of such subsidiary corporations, when the effect of such formation is not 
to substantially lessen competition. 

Clayton Act § 7, 15 U.S.C. § 18 (1970). Thus, unlike section 1 of the Sherman 
Act, section 7 explicitly views a parent-subsidiary corporation in a different light. 

141. 422 U.S. at 121. 
142. 367 F. Supp. 1158 (E.D. Pa. 1973). 
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pendent real estate development companies. Pennco used its 
ownership to elect a majority on each board of directors, all of the 
members of which were officers or directors of Pennco or of its 
parent, Penn Central Company. Pennco then used its control of the 
management to effectuate its policies by allocating markets, terri
tories, and customers among the three subsidiaries. It is clear that 
had the parties not been affiliated at the time, or had the court ac
cepted the Supreme Court's broad implication of intra-enterprise 
conspiracy, the market allocation arrangement would have been a 
conspiracy in violation of section 1.143 

In assessing whether there existed the "requisite multiplicity of 
actors necessary to form a conspiracy," the court concluded that the 
market allocation was merely "the normal internal management of 
a corporation which h~s chosen to operate through separately 
incorporated subsidiaries"144 and thus not a section 1 violation. At 
the very least, this indicates a refusal by the court to accept the broad 
implication of the intra-enterprise conspiracy doctrine. Although 
there is some suggestion that the court in part embraced some 
version of the "effect" theory,145 its analysis clearly focused upon the 
common directors and officers of the companies and the imple
mentation of policies that would contribute to the well-being of the 
whole Pennco enterprise.146 These factors were found to render the 
entire enterprise a single decision-making unit, incapable of con
spiring within itself. This approach embraces the essence of the 
proposed control theory. . 

In the second recent case, Sulmeyer v. Seven-Up Company,141 

the plaintiff alleged that Seven-Up and its subsidiary, Seven-Up 
Export, had conspired in violation of section 1 of the Sherman Act 
to reduce the export sales of plaintiff's competing soft drink syrup. 
Export had been created solely to be the agent of Seven-Up for 
foreign sales,148 and "[w]ith two exceptions, all of the directors 

143. See 367 F. Supp. at 1166. Because the parent and subsidiaries had been 
previously independent, the court might have found a conspiracy under the theories 
that are suggested to be the basis for Yellow Cab and Timken. See text at notes 
35-36 supra. 

144. 367 F. Supp. at 1166. 
145. The court considered it important to the resolution of the case that "no 

conspiracy directed at outsiders to the corporate family is alleged." 367 F. Supp. 
at 1166. For a discussion of the "effect" theory, see text at notes 90-99 supra. 

146. The court noted: 
Through this majority ownership it was able to elect the directors it desired 
and through them could put into action policies which would contribute to the 
corporate health of the whole Pennco enterprise. . . . We fail to see why this 
must be viewed as anything other than the normal internal management of a 
corporation which has chosen to operate through separately incorporated sub
sidiaries. 

367 F. Supp. at 1166. 
147. 411 F. Supp. 635 (S.D.N.Y. 1976). 
148. See 411 F. Supp. at 640. 
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of Export have been either officers or directors of Seven-Up. . . . 
[There was also] evidence that Export never functioned as an 
independent entity."149 Had the court accepted the broad intra
enterprise conspiracy doctrine implied by the Supreme Court, it 
would have found that the legally separate entities provided the re
quisite plurality for a conspiracy. Instead, the court clearly rejected 
any such implication: 

[W]e are directed by the Supreme Court to look at substance over 
form [Yellow Cab], and while Export and Seven-Up did avail them
selves of separate corporate status, Export was the subsidiary and 
agent of Seven-Up. "To hold otherwise would be to impose grave 
legal consequences upon organizational distinctions that are of de 
minimis meaning and effect .... "1 5° 

On this basis, the court held that Seven-Up and Export constituted 
one business entity and therefore dismissed the section 1 conspir
acy allegations. 151 It is clear that the court followed the logic of the 
suggested standard.152 Because of Seven-Up's control, Export was 
a mere agent of its parent.153 Therefore, the formally separate firms 
did not constitute a plurality of actors required for a finding of con
spiracy: there was only one source of market discretion-that is, only 
one "mind." 

149. 411 F. Supp. at 640. 
150. 411 F. Supp. at 640-41, quoting Sunkist Growers, Inc. v. Winckler & Smith 

Citrus Prods. Co., 370 U.S. 19, 29 (1962). 
151. See 411 F. Supp. at 640-41. 
152. Seven-Up and Export had an "Agency Agreement" that governed the opera

tions of the subsidiary. 411 F. Supp. at 639-40. It might be argued that this evi• 
denced a lack of control on the part of Seven-Up. See note 118 supra. On the 
whole, however, the facts indicated that Seven-Up did control the day-to-day opera• 
tions of Export, see 411 F. Supp. at 640, and that the agency agreement merely 
outlined Seven-Up's purposes in forming the subsidiary. 

153, 411 F. Supp. at 640. 


