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The Solicitor General and Intragovernmental Conflict 

According to one former occupant of the office, "[t]he Solicitor 
General has no master to serve except his country."1 In serving that 
master, the Solicitor General has broad authority to formulate the 
legal position of the United States in particular matters, 2 and that 
power has far-reaching effects. Through his authority to deny fed
eral agencies and departments access to the Supreme Court, 3 the 
Solicitor General may significantly influence agency and depart
ment policy. In acting as the government's advocate before the 
Supreme Court, 4 in deciding whether to appeal cases unsuccessfully 
litigated by the Justice Department/' and in authoring briefs for the 
United States as amicus curiae in appellate cases, 0 the importance 
of the Solicitor General's role is obvious. 

1. F. BIDDLE, IN BRIEF AUTHORITY 98 (1962). 

2. The Office of the Solicitor General was established by the Judiciary Act of 
1870, ch. 150, § 2, 16 Stat. 162. The current statutory provisions defining the 
powers and duties of the Solicitor General are found in 28 U.S.C. §§ 505, 517, 
518 (1970). The Attorney General's codification of the Solicitor General's duties 
is set out in 28 C.F.R. §§ 0.20, 0.21, 0.163 (1977). 

3. See Note, Government Litigation in the Supreme Court: The Roles of the 
Solicitor General, 78 YALE LJ. 1442, 1443 (1969). The statutory basis of this 
power is somewhat unclear. The Solicitor General claims that his authority to regu
late agency access to the Court is implied by the power to supervise and conduct all 
governmental litigation granted to the Attorney General by 28 U.S.C. §§ 516, 519 
(1970). See Note, supra at 1452 n.49. This authority was recognized in Port 
of New York Auth. v. Baker, Watts & Co., 392 F.2d 497, 498 n.6 (D.C. Cir. 
1968) (Solicitor General authorized to disallow appeal of Comptroller of the Cur
rency). 

Certain federal agencies have express statutory authority to proceed independent 
of the Solicitor General. The ICC and the FTC, for example, are authorized to 
conduct their own litigation and to file petitions for certiorari. See 15 U.S.C. §§ 
53, 56 (1976) (FTC); 28 U.S.C. § 2323 (1970 & Supp. V 1975) (ICC). The 
Hobbs Act, 28 U.S.C. §§ 2341-2350 (1970 & Supp. V 1975), authorizes the FCC, 
the Federal Maritime Commission, the Secretary of Agriculture, and the Mari
time Administration to petition for certiorari in a suit brought to contest an admin
istrative order irrespective of the Solicitor General's approval. Despite this statutory 
authority, the FCC and the Secretary of Agriculture regularly clear their petitions 
through the Solicitor General. See Note, supra at 1451. 

4. See 28 U.S.C. § 518(a) (1970). In the 1975 Term, the Government partici
pated, eith'er as a party or through the submission of amicus curiae briefs, in 121 
of the 179 cases in which the Court heard argument. The government participated 
in 175 cases decided on the merits, and the Court decided in favor of the govern
ment's position in 139 of them. [1976] ATTY. GEN, ANN. REP. 34. 

5. See 28 C.F.R. § 0.20(b) (1977). As a practical matter, primary responsi
bility for the decision whether to appeal lies with the appellate sections of the Justice 
Department, since the Solicitor General accepts their recommendations in 90% of 
the cases. See Note, supra note 3, at 1444 n.10. 

6. See 28 C.F.R. § 0.20(c) (1977). Of course, not all disputes among agencies 
arising out of government litigation reach the Solicitor General. Ordinarily, con-

324 
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Traditionally the Supreme Court has shown great respect for the 
views of the Solicitor General. Because his position carries extra
ordinary responsibility and identifies him as an individual of proven 
legal abilities, the Solicitor General is a more formidable advocate 
in ithe Court than the typical attorney, . who appears there rarely 
and only on behalf of private interests. In his frequent appearances 
before the Court, the Solicitor General can significantly affect the 
development -of the law. And because government decisionmakers 
recognize that they ultimately may either need his support or be 
seriously disadvantaged in defending their position in the Supreme 
Court, the Solicitor General may also exercise considerable influence 
on government policy. 

"The United States" is hardly a sharply defined entity. The 
federal government often speaks in many voices, with several of its 
instrumentalities advocating inconsistent positions. Furthermore, 
the position of the government, even where unambiguous, may not 
reflect the public interest. Thus, in representing "the United 
States," the Solicitor General may find it diliicult to identify his 
"client." In order to formulate the position of the United States, 
the Solicitor General may have to give priority to the views of one 
among several competing government agencies, and he may have 
to decide whether his obligation to the public overrides his responsi
bility to the government. 

This Note considers the way in which the Solicitor General has 
resolved-and should resolve-such ambiguities in his role as advo
cate for the United States. First, the Note examines the accommoda
tion of interests represented by the Solicitor General's responses to 
discordant obligations. Second, it analyzes the common law and 
statutory sources of the Solicitor General's responsibilities. Finally, 
the proper role of the Solicitor General is assessed, giving due 
consideration to his position .as mediator among interest groups 
within the government and to the institutional constraints to which 
he is subject. 

I. TuE ROLES OF THE SoLICITOR GENERAL 

As a first step toward an understanding of the considerations 
governing how the Solicitor General should resolve conflicts in his 
responsibilities, it is helpful to identify the roles manifested by 
past actions of the Solicitor General. There are three identifiable, 
although ~ot necessarily mutually exclusive, 7 roles played- by the 

flicts among government attorneys either are resolved within the Justice Department 
or, if other agencies are involved, are mediated by the Department's attorneys. Stem, 
"Inconsistency" in Government Litigation, 64 HARV. L. REV'. 759, 769 (1951). 

7. In fact, it will be shown that these roles may overlap to a considerable extent. 
See text following note 29 infra. 
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Solicitor General: he may advocate on behalf of the "public inter
est," the federal government as an entity, or the Executive. 

A. The Solicitor General as Protector of the Public Interest 

The Solicitor General is often -described as an advocate charged 
with protecting the public's interest in the integrity of the Constitu
tion and our legal system. 8 One way in which the Solicitor General 
fulfills this role is by participating as an amicus on behalf of the 
United States in cases of major constitutional import.0 The Solicitor 
General has used this position to raise issues overlooked by the 
parties and to suggest an analysis that enables the Court to reach a re
sult in the best interest of the public.10 Thus, through the amicus 
brief, the experienced Solicitor General can apply his expertise in 
constitutional litigation and his familiarity with the predilections of 
the Justices11 to exercise considerable influence over the develop
ment of the law.12 

Another way in which the Solicitor General represents the public 
interest is through his management of government litigation in the 
Supreme Court. For example, he has joined in challenges to admin-

8. See, e.g., Cox, The Government in the Supreme Court, 44 Cm. B. REC. 221, 
222 (1963); Sobeloff, Attorney for the Government: The Work of the Solicitor 
General's Office, 41 A.B.A.J. 229, 22!> (1955). 

9. The participation by the Attorney General and the Solicitor General for the 
United States as amicus curiae in constitutional litigation has an illustrious history 
dating from the presidency of Theodore Roosevelt. See Krislov, The Role of the 
Attorney General as Amicus Curiae, in L. HUSTON, A. MILLER, S. KRISLOV & R, 
DIXON, JR., THE ROLE OF THE ATIORNEY GENERAL OF THE UNITED STATES 71, 
80 (1968) (hereinafter cited as ROLE OF THE ATIORNEY GENERAL), This amicus 
practice recently has been concentrated on cases involving racial discrimination and 
legislative apportionment. Id.; Note, supra note 3, at 1479. 

The Supreme Court frequently invites the Solicitor General to submit an amicus 
brief in constitutional litigation in which the federal government is not a party. 
See Note, supra note 3, at 1480. The Supreme Court's rules governing amicus par
ticipation give special dispensations to the Solicitor General. He may submit a brief 
for the United States as amicus curiae without the consent of the parties or the spe
cial leave of the Court that is required of private amici, SUP. CT. R. 42(4), and he 
is also exempt from the Court's usual disfavor of requests by an amicus for per
mission to present oral argument without consent of the appropriate party. See 
SUP. Cr. R. 44(7). 

10. For example, he has suggested means of avoiding a constitutional decision 
and has proposed compromise solutions likely to appeal to a majority of the Court. 
See Note, supra note 3, at 1480. 

11. See id. 
12. See Cox, supra note 8, at 226. The importance of the Solicitor General's 

reading of the Constitution is suggested by the concern of several senators who 
questioned Solicitor General-designate Robert Bork on whether he would argue for 
the "one man-one vote" rule, which the Solicitor General had consistently and strenu
ously advocated in the 1960s. Nomination of Robert H. Bork to be Solicitor Ge11-
eral, Hearings Before the Sen. Comm. on the Judiciary, 93d Cong., 1st Sess. 13-14 
(1973) [hereinafter cited as Bork Hearings]. 
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istrative agency13 rulings by calling attention either to an agency's 
failure to comply with standards of administrative procedure or to 
its incorrect application of a controlling statute.14 Similarly, in the 
administration of criminal litigation, the Solicitor General has gone 
so far as to "confess error" by pointing out suspect practices of gov
ernmental officials in order to obtain reversals of convictions based 
on flawed prosecutions.15 

Although the Solicitor General enjoys considerable autonomy in 
appraising the best interests of the public when he acts as an inde
pendent advocate devoted to proper administration of the laws, an 
important limitation on this role must be borne in mind. At all 
times, the Solicitor General is vulnerable to peremptory dismissal by 
the President, 16 and, as Justice Sutherland once observed, "[I]t is 
quite evident that one who holds his office only during the pleasure 
of another, cannot be depended upon to maintain an attitude of in
dependence against the latter's will."17 Accordingly, one might ex
pect that the Solicitor General performs his responsibilities as an 
agent of the President. In fact, however, .the Solicitor General 
has established a recognized degree of autonomy. One of the criti
cal issues raised in the ensuing discussion is the proper scope of this 
independence from executive control. 

B. The Solicitor General as Attorney for the Government 

The second role of the Solicitor General is that of attorney for 
the federal government. The Solicitor General fulfills this role 
when he acts primarily to promote government interests. For ex
ample, by selectively authorizing the government's petitions for 

13. The term "agency" is used in this Note as it is defined in 28 U.S.C. 
§ 451 (1970): "The term 'agency' includes any department, independent establish
ment, commission, administration, authority, board or bureau of the United States 
or any corporation in which the United States has a proprietary interest, unless 
the context shows that such term was intended to be used in a more limited sense." 

14. See Note, supra note 3, at 1461-64. In Peters v. Hobby, 349 U.S. 331 
(1955), the Solicitor General refused to defend the Civil Service Commission in 
a suit contesting dismissal from government service on grounds of suspected dis
loyalty. See Lewis, Our Extraordinary Solicitor General, THE REPOR'I'.ER, May 5, 
1955, at 27. 

15. See Note, Confession of Error by the Solicitor General, 14 MICH, L. REV. 
1067, 1069-70 (1976). 

16. 28 U.S.C. § 501 (1970) provides that the Department of Justice is part 
of the executive branch of the government. The Solicitor General is appointed 
by the President with the advice and consent of the Senate. 28 U.S.C. § 505 (1970). 
The President's power to remove the Solicitor General at his discretion follows from 
Myers v. United States, 272 U.S. 52 (1926) (Senate has no authority to check 
P.resident's constitutional power to remove any executive officer appointed by him 
with advice and consent of Senate). See text at notes 163-72 infra. 

17. Humphrey's Exr. v. United States, 295 U.S. 602, 629 (1935). However, 
some commentators have minimized the influence of the President over the Solicitor 
General. See, e.g., Note, supra note 3, at 1480-81. 
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certiorari, the Solicitor General directs the attention of the Court 
toward those cases raising issues of the broadest or most immediate 
significance to the government.18 His control over the filing of 
appeals and his responsibility for shaping the government's argu
ment on the merits also allow him to avert conflicting judicial de
cisions that might result if the government adopted inconsistent 
positions in related cases.19 Finally, the Office of the Solicitor Gen
eral renders more effective advocacy than its governmental clients 
could produce on their own, not simply because it is staffed by some 
of the ablest of the government's lawyers, but also because it does 
not suffer from the parochialism that typically afflicts governmental 
agencies. 20 

As attorney for the government, the Solicitor General is guided 
not only by the concerp.s of the "political" departments of the govern
ment but also by those of the judiciary. Solicitude for the Court 
is a common motif in analyses of the office by former Solicitors Gen
eral. 21 Archibald Cox has referred to the "sense of loyalty to the 
Court" that tempers the advocate's zealousness. 22 Rather than argue 
for a sweeping decision most favorable to the immediate interests 
of the government, for example, the Solicitor General may seek a 
narrower ruling that more closely follows the Court's prior deci
sions. 28 The Solicitor General also helps ease the Court's caseload 
by screening the government's petitions for certiorari. 24 

18. See Note, supra note 3, at 1456-57; note 24 infra and accompanying text. 
19. See Stem, The Solicitor General's Office and Administrative Agency Litiga

tion, 46 A.B.A.J. 154, 217 (1960). United States v. ICC, 337 U.S. 426 (1949), 
is a striking example of the inconsistency that can take place on the part of the 
government. The go_vernment, which sought reparation of overcharges by railroads 
during the war, successfully contended that an ICC order denying reparations was 
appealable despite the fact that in three previous cases and in a case argued simul
taneously in another district, the Solicitor General or other Justice Department attor
neys had defended the doctrine that such orders were not appealable. 337 U.S. at 
445-46 (Frankfurter, J., dissenting). 

20. Miller, The Attorney General as the President's Lawyer, in ROLE OF THE 
ATTORNEY GENERAL, supra note 9, at 64-65; Stern, supra note 6, at 759-60. Cf. 
Andres v. United States, 333 U.S. 740, 764 n.9 (1948) (Frankfurter, J., concurring): 

The various Governmental agencies are apt to see decisions adverse to them 
from the point of view of their limited preoccupation and too often are eager 
to seek review from adverse decisions which should stop with the lower courts. 
The Solicitor General, however, must take a comprehensive view in determining 
when certiorari should be sought. 
21. See, e.g., Cox, supra note 8, at 222-23; Sobeloff, supra note 8, at 230. 
22. Cox, supra note 8, at 222-23. 
23. Of course, tactical considerations may also dictate the need for such judicious 

advocacy. 
24. See Note, supra note 3, at 1454. See also Fahy, The Office of the Solicitor 

General, 28 A.B.A.J. 20, 21 (1942). The Solicitor General generally selects the 
cases for which a petition is filed by applying the criteria apparently used by the 
Court to determine whether to grant certiorari. See Note, supra note 3, at 1454. 
See also Sobeloff, supra note 8, at 231. The perceptiveness of the Solicitor General 
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C. The Solicitor General as Attorney for the Executive 

The third and narrowest role of the Solicitor General is that of 
attorney for the Executive. The Solicitor · General has become in
volved in several disputes between Congress and the Executive, 
usually when the former has attempted to impose constraints upon 
the powers of the President. In these cases the Solicitor General 
invariably advocates on behalf of the Executive. For example, he 
defended executive interests in a case involving a congressman's im
munity from federal grand jury questioning. 25 He has also contested 
attempts by Congress to limit presidential powers to appoint and re
move officers26 and to veto legislation. 27 The Solicitor General is 
not single-minded in his devotion to the Executive, 28 but his con-

and the Court's confidence in his judgment are suggested by the vastly greater success 
of govenµnent petitions over those of private litigants. During the 1975 Term, 
for example, the Court granted certiorari for 80% of the petitions filed or supported 
by the government and for only 5% of all other petitions. [1976] ATTY. GEN. ANN. 
REP. 31. 

25. Gravel v. United States, 408 U.S. 606 (1972). 
26. See, e.g., United States v. Lovett, 328 U.S. 303 (1946); Humphrey's Exr. 

v. United States, 295 U.S. 602 (1935); Myers v. United States, 272 U.S. 52 (1926). 
Cf. Buckley v. Valeo, 424 U.S. 1 (1976) (Solicitor General represented executive 
interests in contesting congressional authority to appoint members of commission 
exercising executive powers). 

27. See, e.g., Wright v. United States, 302 U.S. 583 (1938); The Pocket Veto 
Case, 279 U.S. 655 (1929). Cf. N.Y. Times, Jan. 24, 1975, at 30, col. 5 (state
ment by Solicitor General Bork explaining the Executive's decision not to petition 
for certiorari in Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974), a pocket 
veto case). 

28. For example, in litigating separation of powers issues, the Solicitor General 
has sometimes advocated government interests other than those of the Executive. 
In United ~tates v. Lovett, 328 U.S. 303 (1946), plaintiff government employees 
challenged the validity of the Urgent Deficiency Appropriations Act of 1943, ch. 
218, § 304, 57 Stat. 450 (1943), which forbade payment of any compensation to 
them because they had not been reappointed by the President with the advice and 
consent of the Senate. The Solicitor General petitioned for certiorari on behalf 
of the United States even though the plaintiffs, who had been supported by the 
Solicitor General, had prevailed in the Court of Claims, 66 F. Supp. 142 (Ct. Cl. 
1945). The special counsel appointed to represent Congress had requested the Solici
tor General to file the petition, but it appears that the Solicitor General inde
pendently concluded that an authoritative disposition of the issues by the Supreme 
Court was "of the highest importance to the Government of the United States and 
particularly to its executive and legislative branches." Respondent's Brief for Cer
tiorari at 9. The respondents agreed with the Solicitor General on the importance 
of the issue and so did not oppose the motion for certiorari. Memorandum for 
the Respondents. In argument on the merits, the Solicitor General urged that the 
Urgent Deficiency Appropriation Act of 1943 violated the constitutional prohibition 
of bills of attainder and invaded the constitutional powers of the President. He 
took no position, however, on the respondent's assertion that § 304 offended their 
right to due process. The Supreme Court decided the case on the ground that § 304 
was a bill of attainder proscribed by the Constitution. 328 U.S. at 318. 

In Buckley v. Valeo, 424 U.S. 1 (1976), the Solicitor General joined in the 
brief for the Attorney General and the Federal Election Commission, which de
fended the validity of the campaign contribution and expenditure limitations provided 
by the Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 86 Stat. 3 
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B. Congress and the Executive 

The second kind of intragovemmental conflict involving the So
licitor General is disagreement between Congress and the Executive. 
These disputes fall into two classes: those involving the respective 
powers of the two branches and those involving the constitutionality 
of congressional acts not impinging upon the separation of powers.134 

The Solicitor General and the Department of Justice135 have almost 
without exception defended the validity of executive acts, but they 
have not shown similar loyalty to ·acts of Congress.136 This disparity 
seems inconsistent with the coequal stature of Congress and the Exec
utive. Congressional pronouncements represent the "interests" of 
the United States with at least as much authority as executive deci
sions, and the "institutional" prerogatives of Congress are as essen
tial to the constitutional scheme of government as are those of the 
Executive.137 

So long as the Solicitor General remains an officer of the execu
tive branch this asymmetry in his commitments to the two political 
branches of the government is not surprising, 138 and it does not seri
ously distort the equality between them.139 When Congress or one 
of its subdivisions litigates as a party, it undoubtedly prefers repre
sentation by counsel responsible solely to it, and Congress has ready 

134. Some cases represent hybrid situations. In United States v. Lovett, 328 
U.S. 303 (1946), the Justice Department attacked a statute as both an invasion 
of executive prerogatives and a denial of constitutional rights of individuals. 

135. The posture of the Solicitor General cannot be considered in isolation in 
those cases where the position of the government is formulated, in the first instance, 
by other attorneys in the Justice Department. The Solicitor General plays no formal 
part in government litigation until a case reaches the appellate stage. See 28 C.F.R. 
§ 0.20 (1977). And, although the Solicitor General can repudiate the position ar
gued by the Department attorneys in the lower courts, by "confessing error," see 
Note, supra note 15, the position of the Executive is articulated before the Solicitor 
General enters the case. 

1136. See text at notes 25-29 supra and accompanying text. 
137. The Court has recognized that Congress' interests are entitled to representa

tion in litigation involving the separation of powers. Justice Frankfurter commented 
that "[n]ot the least significant aspect of [the Myers case] is that on the Court's 
special invitation Senator George Wharton Pepper . . . presented the position of 
Congress at the bar of this Court." Wiener v. United States, 357 U.S. 349, 353 
(1958). See Myers v. United States, 272 U.S. 52 (1926), discussed in note 140 
infra. 

138. Cf. Matthew 6:24 (King James) ("No man can serve two masters ••• "). 
The focus of the analysis here is the relative claims of Congress and the Presi
dent for the services of the Solicitor General. Therefore, it is assumed that 
the personal views of the Solicitor General are immaterial. The implications of 
conflict between the Solicitor General and the President are considered in text at 
notes 144-57 infra. 

139. Unlike disputes among administrative agencies, litigation of the respective 
powers of Congress and the Executive does not entail sorting out overlapping admin
istrative policies. Thus, there is less need for a disinterested decisionmaker familiar 
with the workings of the government. Cf. text at note 112 supra. 
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means to obtain such counsel.140 Although Congress' advocate may 
not carry the aura of the Solicitor General, the Court no doubt recog
nizes that in litigation in which the Congress and the Executive are 
adversaries, the Solicitor General acts as an attorney for the Presi
dent. 

Similar reasoning governs in interdepartmental disputes over 
congressional acts not affecting the institutional interests of the Exec
utive. Before reaching the question of the Solicitor General's role 
in such matters, however, one must consider whether the Executive· 
has standing to challenge such actions. If standing exists, it is clear 
that the Solicitor General could assert it on behalf of the Executive. 

One may argue that the Executive, by virtue of its constitutional 
duty to faithfully execute the laws, is precluded from applying for 
judicial rescission of congressional enactments.141 This theory, how
ever, has not barred the Executive from contesting the constitution
ality of statutes that allegedly infringe upon executive powers.142 

Yet when the Executive-through the Solicitor General--opposes a 
statute not involving the respective powers of the two branches of 
government, it is arguable that Congress suffers a serious deprivation 
of representation. By hypothesis, however, one p~ in these cases 
seeks to uphold the statute and thus supports the congressional in-

140. In the past, when the Justice Department has either aligned itself with 
the party adverse to Congress or maintained neutrality, Congress or a congressional 
committee has retained private counsel, e.g., United States v. Lovett, 328 U.S. 303 
(1946); Er parte McCardle, 73 U.S. (6 Wall.) 318 (1868), further opinion, 74 
U.S. (7 Wall.) 506 (1869), or committee counsel, e.g., Senate Select Comm. on 
Presidential Campaign Activities v. Nixon, 370 F. Supp. 521 (D.D.C.), affd., 498 
F.2d 725 (D.C. Cir. 1974). In one case, an individual member of Congress argued 
pro se. Kennedy v. Sampson, 511 F.2d 430 (D.C. Cir. 1974). Several bills have 
been introduced in recent years to establish a permanent office of congressional 
counsel, which would represent Congress or any part thereof when party to a lawsuit 
arising out of official action. See S. 495, 94th Cong., 2d Sess. §§ 201-203 (1976); 
H.R. 14795, 94th Cong., 2d Sess. §§ 201-203 (1976); S. 2036, 94th Cong., 1st Sess. 
§§ 401, 402 (1975); S. 2615, 93d Cong., 1st Sess. §§ 2, 3(a)(5) (1973). In Myers 
v. United States, 272 U.S. 52 (1926), in which the Solicitor General attacked the 
constitutionality of a statute prohibiting the removal of a postmaster by the President 
before expiration of the postmaster's term of office, a senator as amicus curiae 
presented a brief and oral argument in favor of the statute at the request of the 
Court. 272 U.S. at 176. Individual members of Congress submitted several amicus 
briefs supporting the statute challenged in Buckley v. Valeo, 424 U.S. 1 (1976). 

The proposals for establishment of an office of congressional counsel also pro
vided that such counsel could intervene or appear as amicus curiae to defend a 
federal statute in any action wherein its constitutionality is brought into question. 
See S. 495, 94th Cong., 2d Sess. § 205(a)(1) (1976); H.R. 14795, 94th Cong., 2d 
Sess. § 203(d)(1) (1976); S. 2036, 94th Cong., 1st Sess. § 402(a)(4)(A) (1975); 
S. 2615, 93d Cong., 1st Sess. § 3(a) (4) (1973). 

141. In light of the supremacy clause, U.S. CONST., art. VI, cl. 2, the President's 
duty to execute the laws might be read as a duty to execute only those laws that 
are constitutional. An executive challenge to a statute may thus be consistent with 
the faithful execution clause. Were the "laws" of the latter clause construed to 
include the Constitution as well as statutes, one might even argue that the Executive 
is obligated to challenge statutes it deems unconstitutional. 

142. See, e.g., cases cited in notes 26-27 supra. 
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terest, and Congress can arrange for presentation of its views as an 
amicus.143 

'C. Intra-Executive Conflict 

Conflict between the Solicitor General and the President may 
arise in any area of the Solicitor General's work. In adjudging the 
obligation of the Solicitor General to abide by a presidential com
mand, a distinction must first be drawn between the Solicitor Gen
eral's management of agency litigation and his representation of the 
government in cases arising out of the administration of executive 
functions. In regard to agency litigation, the Solicitor General 
should rebuff efforts by the President to dictate or to influence the 
decisions on certiorari petitions and the formulation of argument pre
sented for the agency. It is proper for the Solicitor General to pre
sent the views of the Executive to the Court in cases pertinent to 
matters within executive jurisdiction, but the Solicitor General must 
take care to separate these views from those of the agency involved 
in the dispute. Failure to do so may jeopardize agency independ~ 
ence. Therefore, when the Solicitor General believes that his 
espousal of the executive position unfairly colors his representation 
of the agency, he should allow the agency to speak for itself rather 
than attempt to present both positions or, even worse, surreptitiously 
compromise the agency's claims. 

Although the views of the Executive on issues within its admin
istrative domain should be presented, the Executive has no license 
to intercede in litigation of the independent agencies. The legiti
macy of the Solicitor General's control over agency litigation is 
premised upon the notion that executive preferences do not dictate 
whether the Solicitor General will petition for certiorari or contest, 
in his role as watchdog for the public, the legality of an agency de
cision.144 The Executive should respect the autonomy of the Solic
itor General in this area because the Solicitor General's authority to 
handle agency litigation is derived from tacit congressional delega
tion.145 Presidential meddling in agency litigation, therefore, con
stitutes an intrusion on both the independence of the agency and 
the obligations of the Solicitor General to Congress. 

Different considerations govern the role of the Solicitor General 
in cases in which the Executive becomes a party in order to discharge 

143. See, e.g., Buckley v. Valeo, 424 U.S. 1 (1976); Myers v, United States, 
272 U.S. 52 (1926), discussed in note 140 supra. 

144. One may presume that the President would disagree with the Solicitor Gen
eral's decision not because of a differing legal analysis but rather because of politi
cal motives. 

145. See note 3 supra. Congress can delegate to an executive officer administra
tive responsibilities comparable to those typically delegated to an independent agency, 
J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394 (1928). 
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its responsibility to execute the laws. It is useful to divide this area 
of governmental litigation into cases in which the Executive is neces
sarily a party-criminal prosecutions and civil actions involving exec
utive agencies or claims against the United States-and cases in 
which it appears by discretion--,as an intervenor146 or as an amicus 
curiae. Given that "executive power" is vested by the Constitution 
exclusively in the President, 147 the government's attorneys serve as 
agents of the President in both kinds of cases148 and must, therefore, 
comply with his instructions. 149 It has been suggested, however, that 
the Solicitor General should not defer to the executive position when 
it offends constitutional rights, 150 on the theory that the public inter
est in the lawfulness of official action is as compelling in the sphere 
of executive action as it is in the domain of the administrative agen
cies. Conceivably, then, the Solicitor General could promote this 
interest as adversary to the Executive. The Solicitor General may, 
of course, render his opinion to the President on the legality of a 

146. 28 U.S.C. § 2403 (1970), as amended by Act of Aug. 12, 1976, Pub. 
L. No. 94-381, § 5(b), 90 Stat. 1120. 

147. U.S. CONST., art. II, § 1. 
148. The Solicitor General's claim to independence from the President is arguably 

stronger when he appears as an intervenor or amicus since he does so on behalf 
of himself as protector of the public interest, not on behalf of the President, see 
text at notes 8-12 supra. Cf. Note, supra note 3, at 1478-79 (observing that the 
Solicitor General exercises the greatest independence in his appearances as amicus 
in cases involving fundamental issues of constitutional law). 

It may also be argued that when the United States intervenes under 28 U.S.C. 
§ 2403 (1970), the Government's attorneys appear on behalf of Congress. See text 
at notes 41-43 supra. The discretion allowed the Attorney General under § 2403 
suggests otherwise, however. See text at notes 44-46 supra. Compare § 2403 with 
intervention provisions of the various bills introduced to establish an office of con
gressional counsel cited in note 140 supra. 

149. The Watergate Special Prosecutor Wal}, of course, an obvious exception. 
In United States v. Nixon, 418 U.S. 683, 694-95 (1974), the Supreme Court upheld 
the Special Prosecutor's authority to sue the President in the name of the United 
States. The decision does not contradict the President's position as the highest execu
tive authority insofar as the Court rested its ruling on the delegation of authority 
by the President's subordinate, the Attorney General, to the Special Prosecutor, 38 
Fed. Reg. 30738 (1973), as amended by 38 Fed. Reg. 32805 (1973), which specific
ally authorized the Special Prosecutor to contest a claim of executive privilege. See 
418 U.S. at 694-96. Cf. Nader v. Bork, 366 F. Supp. 104 (D.D.C. 1973) (Presi
dent's dismissal of Special Prosecutor Cox illegal so long as regulation prohibiting 
unilateral dismissal, 38 Fed. Reg. 14688 (1973), remained in effect). It has been 
argued that insofar as the Special Prosecutor in Nixon claimed to act on behalf 
of one executive interest-the conduct of a criminal investigation-and the President 
opposed his request for documents on grounds of another executive interest-the 
confidentiality of executive communications-the Special Prosecutor's judgment of 
which executive interest should prevail as the position of the executive should have 
been subordinated to the judgment of the President. Van Alstyne, A Political and 
Constitutional Review of United States v. Nixon, 22 U.C.L.A. L. REV. 116, 133 
( 1974). One can, however, read the regulation defining the Special Prosecutor's 
powers as a delegation of the prerogative to determine, as well as to sue on behalf 
of, the primary executive interest in matters within the scope of his authority. 

150. Werdegar, supra note 29, at 513. 
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proposed course of action, 151 and he may withdraw from a case152 

or, in the extreme, resign if he cannot in good conscience advocate 
the position adopted by the Executive. However, he has no institu
tional warrant to oppose the President. 

In _practice, serious conflict between the Solicitor General and 
the President is probably rare. The President, after all, commands 
the power of removal, and thus a Solicitor General interested in re
taining his position would ordinarily defer to the President's will. 
More significantly, by appointing a Solicitor General whose political 
persuasion he shares and whose legal judgment he respects, the 
President can minimize the likelihood of conflict over the conduct 
of the Executive's litigation. 

Nevertheless, situations may arise in which the Solicitor General 
would, in the absence of practical restraint, defy the President, either 
by refusing to adyocate the position adopted by the President or by 
submitting an argument rejected by the President. Despite the ap
parent desirability of allowing the Solicitor General a great degree of 
autonomy, it is difficult to support a claimed prerogative to defy the 
President. The values militating in favor of autonomy do not 
pertain in the context of litigation involving the Executive. Inde
pendence enables the Solicitor General to assist the Court by providing 
a detached exposition of competing claims1

G
3 and to speak for the 

public interest when government actors violate the law. He can 
serve the Court in an advisory capacity in conflicts between two 
administrative agencies because in such cases he occupies a position 
of relative disinterest and because proper resolution of the issues 
may require analysis by one familiar with the complexities of adminis
trative policy.154 When, however, the Executive is an adversary, 
the Solicitor General does not occupy this neutral position. More
over, in cases not involving complex administrative matters, the 
Court's need for disinterested counsel is reduced.155 

Furthermore, the Solicitor General does not have the political 
legi~imacy to advocate on behalf of "the United States" independent 
of Congress and the -President. In this respect, the Solicitor Gen
eral's opposition to an administrative agency is distinguishable from 
his oppo&ition to the President. Agencies are subordinate arms of 
the government that exercise authority only by delegation, and thus 

151. See Hearings on S. 2803 & S. 2978, supra note 40, at 190 (&tatement of 
former Solicitor General J. Lee Rankin). 

152. See, e.g., Peters v. Hobby, 349 U.S. 331 (1955), discussed in Lewis, supra 
note 14, at 27. 

153. See notes 9-10 supra and accompanying text. 
154. See text at note 112 supra. 
155. This does not mean that the Solicitor General cannot make a valuable 

contribution to constitutional litigation, as his amicus practice overwhelmingly dem
onstrates. See Note, supra note 3, at 1478-79. 
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when the Solicitor General disputes an agency he does so with the 
tacit authorization of Congress. The Solicitor General can claim no 
similar warrant to argue adverse to the Executive.156 

The conclusion that the Solicitor General can advocate only 
under the auspices of a branch of the federal government is sup
ported by an examination of the authority of state attorneys general. 
In all but a handful of states, the attorney general is elected and, 
therefore, has a popular mandate to express the public interest and 
enjoys freedom from the institutional constraint implicit in the ab
sence of tenure. Most states have enhanced the stature of the attor
ney general by conferring common-law powers on that office.157 In 
the federal scheme, the authority to express the sovereign will has 
not been dispersed so broadly as in the states. The Solicitor Gen
eral, it follows, can exercise such authority only under the aegis of 
Congress or the President. 

IV. ALTERING THE BALANCE THROUGH INSTITUTIONAL 
CHANGE: CONSTITUTIONAL LIMITATIONS 

Under existing law, the Solicitor General operates in an execu
tive capacity. Consequently, he is ultimately responsible to the 
President and must comply with his bidding. Because the statutory 
scheme dictates this relationship, some attention must be given to 
the question whether the Constitution would allow an alternative 
scheme in which the Solicitor General would be either truly autono
mous or held accountable solely to Congress. The answer to this 
question is shaped by the definition and allocation of the power to 
appoint government officials, the power to set the terms of their 
removal, and the power to dictate their conduct. 

156. The Solicitor General's opposition to a governmental litigant acting in the 
name of the United States may legitimately occur in two situations. The first arises 
where the United States is denominated as a defendant in certain actions brought 
against independent agencies. For example, under 28 U.S.C. § 2322 (1970), the 
"United States" is a party defendant in an action appealing an ICC decision. Thus, 
when the federal government, as a shipper, challenges an ICC ruling, the suit is 
technically "United States v. United States." See United States v. ICC, 337 U.S. 
426 (1949). In the second, more significant, situation the Solicitor General could 
oppose "the United States" where the United States is represented by Congress, 
since at least one court has recognized that Congress can authorize itself or one 
of its committees to sue in the name of the United States. Senate Select Comm. 
on Presidential Campaign Activities v. Nixon, 366 F. Supp. 51, 56 (D.D.C. 1973), 
further opinion, 370 F. Supp. 521 (D.D.C.), affd., 498 F.2d 725 (D.C. Cir. 
1974). See Berger, Executive Privilege v. Congressional Inquiry, Part II, 12 
U.C.L.A. L. REV. 1288, 1334 n.631 (1965). But cf. The Gray Jacket, 72 U.S. 
(5 Wall.) 370 (1867), where the Supreme Court declared in dictum that "in causes 
where the United States is a party, and is represented by the Attorney-General, 
. . . no counsel can be heard in opposition on behalf of any other of the departments 
of the government." - 72 U.S. (5 Wall.) at 371. That statement appears to be 
limited to opposition by other executive departments, however. 

157. See notes 55-61 supra and accompanying text. 
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The Supreme Court's latest pronouncement on the powers of ap
pointment, Buckley v. Valeo,158 forecloses any argument that the ap
pointment of the Solicitor Gener,al may escape the requirements of 
the appointments clause.159 Although the Court in Buckley failed 
to define who is an "officer of the United States," it emphasized that 
any official with "responsibility for conducting civil litigation in the 
courts of the United States for vindicating public rights" is such an 
officer.160 As the Solicitor General clearly meets this description, 
the only alternative to the present method of filling that office would 
be to vest the power uf appointment solely in the President, the head 
of an executive department, or the judiciary.161 Of these possibilities, 
only the last would diminish executive control over. selection of the 
Solicitor General. That procedure, however, would offend the con
cept of separation of judge and advocate and would oblige the judici
ary to undertake an unfamiliar administrative responsibility.162 

Restricting the President's power to remove the Solicitor General 
is a second possible means of allowing the Solicitor General greater 
independence. Were the Solicitor General appointed for an abso
lute term of years or dismissible only for cause, 163 he could defy the 
President without jeopardizing his employment. The validity of this 
limitation on the power of removal is measured by the two landmark 
cases in this area, Myers v. United States164 and Humphrey's Exe
cutor v. United States. 165 These cases indicate that the touchstone 
of whether the Executive possesses absolute removal power is the 
"character of the office" in question.166 Thus, Congress has the con
stitutional power to shield the Solicitor General from peremptory dis
missal by the President only if the conduct of the United States' liti
gation does not represent primarily an executive function.167 

158. 424 U.S. 1 (1976). 
159. U.S. CONST., art. n, § 2, cl. 2. 
160. 424 U.S. at 140. 
161. Such alternatives would be permitted only if the Solicitor General were 

deemed an "inferior officer." U.S. CoNsT., art. II, § 2, cl. 2. 
162. Courts have traditionally shunned responsibility for choosing governmental 

officials. See, e.g., Nader v. Bork, 366 F. Supp. 104, 109 (D.D.C. 1973). But cf, 
28 U.S.C. § 546 (19170) (federal district court authorized to appoint a United States 
attorney in event of a vacancy); but see TENN. CONST., art. 6, § 5 (attorney general 
appointed by the state supreme court). Although the original Senate version of 
the Judiciary Act of 1789, ch. 20, 1 Stat. 93, provided for appointment of the United 
States Attorney General by the Supreme Court and of United States Attorneys by 
the district courts, the final version provided for Presidential appointment. 0, HAM
MONDS, supra note 64, at 23. 

163. See, e.g., the provisions for the appointment of commissioners of the Federal 
Trade Commission, 15 U.S.C. § 4'1 (1976); and of the members of the National 
Labor Relations Board, 29 U.S.C. § 153(a) (1970). 

164. 272 U.S. 52 (1926): 
165. 295 U.S. 602 (1935). 
166. 295 U.S. at 631; accord, Wiener v. United States, 357 U.S. 349 (1958). 
167. See Note, supra note 35, at 397-405. But cf. id. at 399 (arguing that 

the conduct of litigation is an executive function). 
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It has been established that the power to institute and conduct 
litigation for the United States is not reserved exclusively for the 
Executive.168 Moreover, the prerogative of Congress to delegate to 
an independent agency the authority to conduct litigation in the en
forcement of its rules and decisions suggests that Congress has an 
underlying power to control the conduct of all litigation to which the 
United States is a party, since in theory Congress cannot delegate 
a power it does not possess. However, the anomalous situation of 
the independent agencies should not govern the mainstreams of the 
separation-of-powers doctrine.169 When the Court has expounded 
upon the faithful execution clause,170 it has consistently found that 
the provision vests in the Executive the power to conduct the litiga
tion of the United States.171 Most recently, the Court declared that 
"[a] lawsuit is the ultimate remedy for a breach of the law, and it is 
to the President, and not to the Congress, that the Constitution 
entrusts the responsibility to 'talce Care that the Laws be faithfully 
executed.' "172 The inescapable conclusion is that, although the 
Court may countenance parceling a limited measure of the power to 
execute the laws in the name of the United States to an independent 
agency with narrowly defined jurisdiction, the Court does adhere to 
the precept that this power is in the main an executive power. It 
follows that the removal doctrine proscribes compromising the Presi
dent's authority to remove the Solicitor General. 

The third question bearing on the ability of Congress to limit the 
President's control of the Solicitor General is the extent to which 
Congress may regulate the Solicitor General's conduct.173 Executive 

168. FTC v. Guignon, 390 F.2d 323 (8th Cir. 1968); ICC v. Chatsworth Coop. 
Marketing Assn., 347 F.2d 821 (7th Cir.), cert. denied, 382 U.S. 938 (1965); notes 
3 & 140 supra. Cf. S & E Contractors, Inc. v. United States, 406 U.S. 1 (1972) 
(Congress can disqualify the Justice Department from challenging a decision of a 
government agency adverse to the government); United States v. California, 332 
U.S. 19, 27 (1947) (Congress can deny the Attorney General authority to prosecute 
for the government a specified category of claims). 

169. Cf. Buckley v. Valeo, 424 U.S. 1, 280-81 (1976) (White, J., concurring 
in part, dissenting in part) ("There is no doubt that the development of the admin
istrative agency in response to modem legislative and administrative need has placed 
severe strain on the separation-of-powers principle in its pristine formulation"). 

170. U.S. CONST., art. II,§ 3. 
171. See In re Neagle, 135 U.S. 1 (1890), in which the Court intimated that 

the duties assigned to executive departments are obligations imposed upon the Execu
tive by the faithful execution clause that the President cannot perform personally. 
The Court referred specifically to United States v. San Jacinto Tin Co., 125 U.S. 
273 (1888), as illustrating the proposition that the Attorney General performs ex
ecutive duties in bringing suit to protect the interests of the United States. 135 
U.S. at 63-64, 66-67. See also Ponzi v. Fessenden, 258 U.S. 254 (1922), in which 
the Court equated "taking care that the laws be faithfully executed" with "protection 
of the interests of the United States in legal proceedings and in the prosecution 
of offenses." 258 U.S. at 262. 

172. Buckley v. Valeo, 424 U.S. 1, 138 (1976). 
173. For example, Congress could amend the intervention statute, 28 U.S.C. 
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officials are not at liberty to ignore legislation mandating perform
ance of prescribed action, 174 and the Supreme Court has specifically 
acknowledged the power of Congress to superintend the operations 
of the Justice Department.175 

Beyond these generalizations, however, the federal courts have 
not clarified the limits of Congress' power to direct executive action. 
Judicial discourse on the Executive's duty to "take Care that ,the Laws 
be faithfully executed" has suggested both that the Executive com
mands a certain iirreducible discretion in this duty176 and, conversely, 
that this discretion might exist only by grace of Congress. 177 One 
of the early leading Supreme Court cases on this subject appears to 
adopt both positions. 178 Although it might be argued that the duty 

§ 2403 (1970), to mandate that the Justice Department intervene in all cases in 
which a statute is attacked and defend the statute. Moreover, conceivably, Congress 
could either direct the position to be argued by the Solicitor General through special 
legislation for a particular case or require the Solicitor General to secure approval 
of his proposed argument from a congressional committee. On the use by Congress 
of the concurrent resolution and committee veto to control executive action, see 
generally Watson. Congress Steps Out: A Look at Congressional Control of the 
Executive, 63 CALIF. L. REV. 983, 995-1029 (1975). 

174. Kendall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524 (1838); 
National Treasury Employees Union v. Nixon, 492 F.2d 587 (D.C. Cir. 1974); 
State Highway Commn. v. Volpe, 479 F.2d 1099 (8th Cir. 1973 ). Even where 
the discharge of statutory responsibility requires exercise of discretionary judgment, 
an executive official can be compelled to exercise this discretion in a manner con
sistent with the statutory guidelines. Sierra Club v. Department of Interior, 376 
F. Supp. 90 (N.D. Cal. 1974). 

175. McGrain v. Daugherty, 273 U.S. 135 (1927). In the words of Justice 
Van Devanter, "the functions of the Department of Justice, the powers and duties 
of the Attorney General and the duties of his assistants, are all subject to regulation 
by congressional legislation." 273 U.S. at 178. 

176. See Newman v. United States, 382 F.2d 479 (D.C. Cir. 1967); United 
States v. Cox, 342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 935 (1965); Boyd 
v. United States, 345 F. Supp. 790 (E.D.N.Y. 1972); Pugach v. Klein, 193 F. Supp. 
630 (S.D.N.Y. 1961). 

177. Compare United States v. Morgan, 222 U.S. 274 (1911), with Powell v. 
Katzenbach, 359 F.2d 234 (D.C. Cir. 1965), cert. denied, 384 U.S. 906 (1966). 

178. Confiscation Cases, 74 U.S. (7 Wall.) 454, 458 (1869). The uncertainty 
of the courts is manifested in cases addressing the question whether a United States 
Attorney has the prerogative to decline or to drop prosecution for a federal offense. 
In answering in the affirmative, several courts have both adverted to the doctrine 
that prosecutorial discretion is an inherent power of the Executive and have looked 
to the statute defining the offense for an indication that Congress intended to allow 
the Executive discretion on whether to prosecute. See Boyd v. United States, 345 
F. Supp. 790 (E.D.N.Y. 1972); Moses v. Kennedy, 219 F. Supp. 762 (D.D.C. 1963). 
See also Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d 375 (2d 
Cir. 1973), where the Second Circuit explained that a prosecutor's decision not 
to prosecute is not subject to judicial review because, "[i]n the absence of statutorily 
defined standards governing reviewability, or regulatory or statutory policies of prose
cution, the problems inherent in the task of supervising prosecutorial decisions do 
not lend themselves to resolution by the judiciary." 477 F.2d at 380. The court 
rejected the argument that Congress withdrew the normal prosecutorial discretion 
on prosecutions for violations of a person's civil rights under 42 U.S.C. § 1987 
(1970) by providing that United States Attorneys are "authorized and required" 
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of faithful execution means simply that the Executive must carry out 
the laws as directed by Congress,179 the assertion that Congress can 
exact from the Executive unflinching adherence to its will in the -
"execution of the laws" contravenes persuasive authority construing 
the separation of powers implicit in the Constitution. 

The Supreme Court has recognized that the Constitution creates 
a sphere of exclusive executive authority. In Kendall v. United 
States ex rel. Stokes, 180 a leading case sustaining the power of a court 
to compel an executive official to comply with a statutory command, 
the Court emphasized that "[t]he mandamus does not seek to direct 
or control the postmaster general in the discharge of any offici&l 
duty, partaking in any respect of an executive character; but to en
force the performance of a mere ministerial act, which neither he 
nor the President had any authority to deny or control."181 It has 
been argued that whether a responsibility is "ministerial" or "discre
tionary" is a matter of congressional design, 182 but the Court in Ken
dall recognized a distinction between the performance of constitu
tional responsibilities of the Executive and the implementation of 
congressional decisions on matters within the authority of Congress. 
When the power exercised resides wholly in Congress, the official 
designated to perform the action is an agent of Congress and is thus 
obligated to follow its instructions.188 When the Executive acts pur-

to institute prosecution. 477 F.2d at 381. However, the court expressly left open 
the question whether a court could command prosecution if Congress explicitly de
nied the prosecutor any discretion. 477 F.2d at 382. 

179. See National Treasury Employees Union v. Nixon, 492 F.2d 587, 604 (D.C. 
Cir. 1974), in which the court stated that the "constitutional duty [of the President 
to take care that the laws be faithfully executed] does not permit the President 
to refrain from executing laws duly enacted by the Congress as those laws are 
construed by the judiciary." This case involved a statute directing the President 
to approve a salary schedule for certain federal employees. 

180. 37 U.S. ( 12 Pet.) 524 (1838). The issue in Kendall was whether the federal 
courts could issue a writ of mandamus directing the Postmaster General to credit the 
account of a contractor who had performed services for the post office in an amount 
determined by the Solicitor of the Treasury. 

181. 37 U.S. (12 Pet.) at 610 (emphasis added). 
182. Note, Discretion To Prosecute Federal Civil Rights Crimes, 14 YALE L.J. 

1297, 1305 (1965). A duty is ministerial, the argument goes, if the statute giving 
rise to it is so detailed and categorical that it precludes deviation from its terms. 
See Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 218-19 (1930): 

Where an administrative duty imposed by statute on an executive officer is 
so plainly prescribed as to be free from doubt and equivalent to a positive 
command it is regarded as being so far ministerial that its performance may 
be compelled by mandamus, unless there be provision or implication to tpe 
contrary. 

There is language in Kendall supporting this approach. In the Court's reading of 
tho statute, "[t]here is no room for the exercise of any discretion, official or other
wise: all that is shut out by the direct and positive command of the law, and 
the act required to be done is, in every just sense, a mere ministerial act." 37 
U.S. (12 Pet.) at 613. 

183. E.g., the power to dispose of monetary claims lodged against the govern-
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suant to constitutional authority, it enjoys an immunity to congres
sional control.184 This doctrine that the Constitution demarcates a 
zone of exclusive executive responsibility can be traced to Marbury 
v. Madison185 and has received contemporary reaffirmation in Myers 
v. United States186 and United States v. Nixon.187 

Further support for this doctrine is found in The Federalist 
Papers. These writings clearly evince the understanding of the 
framers that the Constitution endows the Executive with a certain 
autonomy protected from congressional infringement. Madison 
recognized that the prophylactic value of the dispersal of powers 
within the federal government would be vitiated if one branch could 
exert plenary control over another.188 In the minds of the Fed
eralists, neither the terms of the Constitution itself nor the electoral 
process could be relied upon to suppress the animus of one branch
especially the legislature-to infringe upon and usurp the powers of 
another.189 Rather, in order to protect the separation of powers they 
looked to "the interior structure of the government" in which "those 

ment. See 37 U.S. at 611; State Highway Commn. v. Volpe, 479 F.2d 1099, 1111 
(8th Cir. 1973). 

184. As stated in Kendall, "The executive power is vested in a President: and 
as far as his powers are derived from the constitution, he is beyond the reach of 
any other department, except in the mode prescribed by the constitution through 
the impeaching power." 37 U.S. (12 Pet.) at 610. On the other hand, the Court 
also asserted that the contention "that the obligation imposed on the President to 
see the laws faithfully executed, implies a power to forbid their execution, is a 
novel construction of the constitution, and entirely inadmissible." 37 U.S. (12 Pet,) 
at 613. In this case the President had not attempted to shield the Postmaster General 
but, in fact, had left him to his own devices. 

185. 5 U.S. (1 Cranch) 137 (1803). Chief Justice Marshall observed that "[b]y 
the constitution of the United States, the president is invested with certain impor
tant political powers in the exercise of which he is to use his own discretion, and 
is accountable only to his country in his political character, and to his own charac
ter." 5 U.S. (1 Cranch) at 165-66. 

186. 272 U.S. 52 (1926). In the words of Chief Justice Taft, when the Presi
dent discharges his "political" executive power, "the discretion to be exercised is 
that of the President in determining the national public interest and in directing 
the action to be taken by his executive subordinates to protect it." 272 U.S. at 
134. See also Kendall v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 610 
(1838): "There are certain political duties imposed upon many officers in the execu
tive department, the discharge of which is under the direction of the President," 

187. 418 U.S. 683 (1974). Although the Court denied the privilege claimed 
by the Executive in this case, the Court reiterated that each branch is supreme 
"within its own assigned area of constitutional duties. Certain powers and privilege 
flow from the nature of enumerated powers." 418 U.S. at 705. 

188. See THE FEDERALIST No. 48 (J. Cooke ed. 1961) (J. Madison): 
[I]t is agreed on all sides, that the powers properly belonging to one of the 
departments ought not to be directly and completely administered by either 
of the other departments. It is equally evident, that none of them ought to 
possess, directly or indirectly, an overruling influence over the others, in the 
administration of their respective powers. 

Id. at 332. 
189. See THE FEDERALIST No. 48 (J. Madison), No. 49 (J, Madison), No, SO 

(J. Madison), No. 51 (J. Madison). 
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who administer each department [.are] given the necessary constitu
tional means, and personal motives, to resist encroachments of the 
others."100 Although devices such as the veto power may have been 
foremost in the minds of these commentators, their concern for 
maintaining truly independent centers of governmental power de
mands that each branch have autonomous powers to develop policy 
within the confines of the respective spheres. Consequently, by con
ferring the power to execute the laws upon the Executive, the Con
stitution impliedly bars Congress both from redistributing wholesale 
this power to nonexecutive agencies and from denying the Executive 
its prerogative to impart its policy choices upon the conduct of the 
government's litigation. 191 

The framers of the Constitution did not, of course, intend for 
mutual suspicions to dominate relations among the departments of 
the government; effective government requires cooperative exercise 
of complementary powers.192 Much of the ambiguity in the Solicitor 
General's position has its source in the faithful execution clause, 
which both directs the Executive to administer faithfully legitimate 
legislative and judicial decisions and creates a realm in which the 
Executive exerts original policy influence. As a result, the Solicitor 
General normally pursues ·the interests of a unified government, but 
he maintains the freedom, as an agent of the Executive, to make an 
independent formulation of governmental policy. 

V. CONCLUSION 

The Solicitor General's role has dramatically expanded since the 
establishment of the office in 1870. Originally viewed as a mere 
assistant to the Attorney General, the Solicitor General now bears 
primary responsibility for representing the United States in the Su
preme Court, whereas the Attorney General's office has evolved 
into an administrative and political position. Along with this en
hanced responsibility, the Solicitor General has acquired a sizeable de
gree of autonomy and a reputation for enlightened representation 
of the interests of the United States. · 

190. THE FEDERALIST No. S1, at 347, 349 (J. Cooke ed. 1961) (J. Madison). 
191. See Myers v. United States, 272 U.S. S2, 134 (1926). See also United 

States v. Cox, 342 F.2d 167 (5th Cir.), cert. denied, 381 U.S. 93S (1965): "The 
executive is charged with caaying out national policy on law-enforcement." 342 
F.2d at 193 (Wisdom, J., concurring specially). 

192. As Justice Jackson observed in the Steel Seizure Case, Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. S79 (1952), "[w]hile the Constitution diffuses 
power the better to secure liberty, it also contemplates that practice will integrate 
the dispersed powers into a workable government. It enjoins upon its branches 
separateness but interdependence, autonomy but reciprocity." 343 U.S. at 63S (Jack
son, J., concurring). 
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The practice of the Solicitor General does not wholly accord with 
his image as an advocate beholden only to his understanding of the 
law and public policy. Ultimately, he serves the President. Further
more, insofar as he does exercise independent judgment, his authority 
is not easily reconciled with the separation of powers. Yet, the dis
crepancy between the Solicitor General's perceived role and his actual 
conduct is not necessarily troublesome. By and large, the Solicitor 
General has properly resolved conflicts among his "public" and in
stitutional responsibilities. Moreover, most of those with an interest 
in the Solicitor General's work have respected his authority despite, 
or perhaps because of, the ambiguous nature of his role. These de
velopments demonstrate the extent to which historical practice has 
conferred legitimacy on certain powers of the Solicitor General that 
are not easily derived from any statutory or constitutional rule. 
Furthermore, they demonstrate our confidence that informal under
standings of the guiding principles of legitimate conduct will prevent 
abuse of those powers. 


