University of Michigan Law School

University of Michigan Law School Scholarship Repository
Articles

Faculty Scholarship

2020

COVID-19 and US Tax Policy: What Needs to Change?
Reuven Avi-Yonah

University of Michigan, aviyonah@umich.edu

Available at: https://repository.law.umich.edu/articles/2425

Follow this and additional works at: https://repository.law.umich.edu/articles
Part of the Taxation-Federal Commons, and the Tax Law Commons

Recommended Citation
Avi-Yonah, Reuven S. "COVID-19 and US Tax Policy: What Needs to Change?" Intertax 48 (2020): 790-793.

This Article is brought to you for free and open access by the Faculty Scholarship at University of Michigan Law
School Scholarship Repository. It has been accepted for inclusion in Articles by an authorized administrator of
University of Michigan Law School Scholarship Repository. For more information, please contact
mlaw.repository@umich.edu.

COVID-19 AND FISCAL POLICIES
COVID-19 and US Tax Policy: What Needs to Change?

Reuven S. Avi-Yonah •

The C0VID-19 pandemic already feels like a historical turning point akin to Word Wars I and II and the Great Depression. It may signal the
end of the second period of globalization ( 1980-2020) and a change in the relative positions of the US and China. It could also lead in the US to
significant changes in tax policy designed to bolster its social safety net, which was revealed as very porous during the pandemic.
This article will first discuss some short-term effects of the pandemic on US tax policy, and then some potential longer-term effects. In the
short term, the article advocates an excess profits tax on companies that benefited from the pandemic. In the longer term the article calls for a
progressive corporate tax and a VAT.
Keywords: Covid-19, United States, excess profits tax, corporate tax, VAT.

INTRODUCTION

underwent a pandemic, the 'Spanish flu' of 1918-19, it
enacted major changes to the corporate tax (the first tax-free
reorganization provision, percentage depletion, and the foreign tax credit) that are still with us over a century later.
In my opinion, another change is needed, which might
be considered in 2021 if the Democrats win in November.
That change is to enact an excess profits tax on corporations that benefit from the pandemic.
At a time when most American citizens and businesses
suffer catastrophic economic damage from the Coronavirus
Recession, some corporations such as Amazon, 3M,
Gilead, and Zoom see their profits rise dramatically
because of the pandemic.
Given that most corporations are losing money but some
are now earning excess profits due to the crisis, it is time to
revive the wartime excess profits taxes that the US deployed
in World War I (WWl) and World War II (WW2) to
prevent the winners from achieving this form of opportunistic unjust enrichment.
The most recent US excess profits tax was enacted even
before the US entered WW2. It was first adopted in
1940, amended in 1941, 1942, 1943, and 1945, and
repealed in 1950.3

The COVID-19 Pandemic already feels like a historical
turning point akin to Word Wars I and II and the Great
Depression. It may signal the end of the second period of
globalization (1980-2020) and a change in the relative
positions of the US and China. It could also lead in the
US to significant changes in tax policy designed to bolster
the social safety net which was revealed as very porous
during the pandemic.
In what follows I will first discuss some short-term
effects of the pandemic and then some potential longerterm effects on US tax policy.

2

5HORT•TERM CHANGES

The Coronavirus Aid, Relief, and Economic Security (CARES)
Act, which passed unanimously through Congress in March,
enacted some significant modifications in tax policy. In particular, the CARES act relaxed limits on the use of net operating
losses by individuals and corporations, permitting 2020 losses
1
to offset 2015 to 2019 profits. It also relaxed the limits on
2
interest deductibiliry. It remains to be seen whether these
changes will become permanent. During the last time the US
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The extension of the carryback period beyond 2018 means that these losses can be deducted against a 35% rate (instead of 21 %) as well as eliminate the one-time
repatriation cax of 2017 (which was the price the multinationals were supposed co pay for future tax-free repatriations). This is having your cake and eating it coo with a
vengeance. Corporations even get to elecr whether co apply the losses against the repatriation tax or the regular tax, whichever is higher.
Allowing a deduction for interest and at the same time an exemption for offshore profits is a classic tax arbitrage that implies negative tax rares on amounts nor subject

to

Global Intangible Low-Taxed Income (GILT!).
The description of the excess profirs tax is based on Nuccio, Timothy, Substance over Form: Creditability of the 1997 U.K. Windfall Tax as an Excess Profits Tax Under I.R.
C. § 901 (1 July 2012). Transnational Law & Contemporary Problems 2013.
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