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sides in courts martial, at least under some circumstances.!12 One
easily can imagine the same sort of response from a state legisla-
ture, or indeed from Congress, with regard to controversial new
types of witness testimony that may arise in the years ahead.

Inlight of what came before, the reasoning used by the Court to
uphold the per se prohibition upon polygraph evidence in Scheffer
is full of surprises. Specifically, the Court rested its holding upon
three central propositions that warrant close attention,!13 not only
to ascertain the correctness of Scheffer itself, but also, more signifi-
cantly, as possible constitutional principles by which to cabin an
exception-based view of the right to present witnesses. Wholesale
reconception of the right would not be necessary if it were possible
to take an exception-based view without thereby calling into doubt
a vast array of familiar evidence principles.

The first proposition appears in the Court’s account of the justi-
fications behind the per se rule. Here, the Court identifies what it
considers the crucial rationale for the permissibility of a per se rule:
“There is simply no consensus that polygraph evidence is reliable.
To this day, the scientific community remains extremely polarized
about the reliability of polygraph techniques.”14 In the face of this

112. See Exec. Order No. 12,767, 56 Fed. Reg. 30,284 (1991) (responding to United States
v. Gipson, 24 MJ. 246 (C.M.A. 1987)).

113. 1 Fcus here upon those propositons with which the eigt-member majority of the
Court ageed: namely, those stated in Parts 11-A and II-D of Justce T omas's opinion ¥Fr
the Court. In Parts 11-B and 11-C, Justce T omas set forth two additonal reasons for the
upholding of the per se ban on polygaph evidence — concer over interference with jury
functons and over collateral litigaton — but only a pluralit of Justices ageed. See 118 S.
Ct. at 1269-70 (Kennedy, J., concurring, joined by O'Connor, Ginsburg, and Breyer, JJ.)
(considering it unnecessary to reach these two additonal gounds ¥r the rule and, in any
event, disageeing with Justce T omas's analysis of jury ®Fnctions).

114. 118 S. Ct. at 1265 (citng treatses on scienc evidence); see also 118 S. Ct. at 1269
(Kennedy, J., concurring) (""T e contnuing, good-faith disageement among experts and
courts on the subject of polygaph reliability counsels against our invalidating a per se exclu-
sion of polygaph results.™).

Given the ongoing rancor about the polygaph, it is worthwhile to take special care to
iden & the precise source of uncertain® here. T e Courtreadily acknowledged the de®¥nd-
ant's observaton that “current research shows polygaph testng is reliable more than 90
percent of the tme.” 118 S. Ct. at 1265 n.6. Similarly, Justice Stevens pointed out, in dissent,
that "[t]here are a host of stdies that place the reliabilit of polygaph tests at 85% to 90%.""
118 S. Ct. at 1276 (Stevens, J., dissentng).

Although the pointis not artculated clearly in the Court's opinion, the lingering sense of
uncertaint troubling the Court appears to center not upon aggregate estimates of reliability
based upon experimental research but, instead, upon the more di®cult queston of whether
one can ascertain the reliability of polygaph evidence in a particular instance. T is seems to
be what the Court is gettng at when it states that, "'[a]lthough the degee of reliabili€ of
polygaph evidence may depend upon a variety of iden®&able factors, there is simply no way
to know inaparticularcase whether a polygaphexaminer’'s conclusion is accurate . . . ."" 118
S. Ct. at 1266 (emphasis added). Likewise, immediately afer acknowledgng the deffndant’s
aggegate estmate of reliabilit, the Court hastened to add that, "'[e]ven if the basic debate
about the reliabili®€ of polygaph technology itself were resolved, . . . there would still be
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uncertainty, the Court could not say that a per se prohibition was
“arbitrary.”

The second and third propositions come later in the opinion,
where the Court seeks to distinguish its holding from those in ear-
lier cases — all of which held in favor of the defendant asserting the
right to present witnesses. The Court sought to distinguish Rock on
the ground that the trial court there had applied a per se rule
against hypnotically-enhanced testimony so as “to infringe| ] upon
the accused’s interest in testifying in her own defense.”115 In addi-
tion to this proffered distinction between testimony by the defend-
ant herself and testimony of other defense witnesses, the Court
went on to suggest that the expert testimony excluded in Scheffer
did not present the jury with additional firsthand information con-
cerning the events in question.!16 Rather, the court martial “heard
all the relevant details of the charged offense from the perspective
of the accused” — namely, through Scheffer’s own testimony.117
The ban on polygraph evidence “merely” prevented Scheffer from
introducing the polygraph examiner, in essence, as a form of cumu-
lative evidence — merely to “bolster” the credibility of the testi-
mony that Scheffer himself already had given.1'® The Court then
declared that the per se prohibition upon polygraph evidence did
“not implicate any significant interest of the accused”11® — a state-

controversy over the efficacy of countermeasures, or deliberately adopted strategies that a
polygraph examinee can employ to provoke physiological responses that will obscure accu-
rate readings and thus ‘fool’ the polygraph machine and the examiner.” 118 S. Ct. at 1265
n.6; cf. supra note 108 (noting reasons to suspect that Scheffer might have “fool[ed]” the
polygraph in this instance). It does one little good to know that polygraphs are reliable “90
percent of the time,” in other words, if one cannot reliably ascertain whether the particular
polygraph evidence in the case at hand falls in the 90 percent that are reliable or the 10
percent that are not. The Court thus does not seem to be insisting that polygraphs must be
100 percent accurate. Instead, the Court’s concern seems to focus upon a perceived lack of
extrinsic means — i.e., aside from the polygraph itself — by which to distinguish accurate
from inaccurate polygraph results in particular instances.

The Scheffer Court might have added a related point that data generated from experimen-
tal settings in which the underlying truth is known (and the experimenter simply wishes to
determine how often the examiner, aided by the polygraph, can detect that the subject is
lying) plainly s not the same enterprise as the selection of appropriate rules for a trial setting
where, by definition, the truth is not known (and the process of witness testimony is itself the
major vehicle for reconstructing the sruth).

115. See 118 S. Ct. at 1268.

116. In the course of distinguishing Rock, for example, the Court emphasized that the
exclusion of the disputed witness in that case “deprived the jury of the testimony of the only
witness who was at the scene and had firsthand knowledge of the facts.” 118 S. Ct. at 1268.

117. See 118 S. Ct. at 1268.
118. See 118 S. Ct. at 1268-69.
119. See 118 S. Ct. at 1268.
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ment that comes as a shock after the Court’s earlier description of
the right to present witnesses as a “fundamental” right.120

As explained in the subsections that follow, all three of the pro-
positions underlying Scheffer are seriously flawed and, in particular,
do not form plausible constitutional limits upon an exception-based
view of the right to present witnesses.12!

a. Uncertainty as Justification. The claim that uncertainty is suf-
ficient to support the application of a categorical, per se rule is pro-
foundly at odds with the “arbitrary or disproportionate” standard
set forth earlier by the Court and reiterated by the Scheffer major-
ity.122 In Rock, the Court struck down the application of the Ar-
kansas per se ban on hypnotically-enhanced testimony,
notwithstanding the Court’s own explicit acknowledgment that the
reliability of that testimony was uncertain.2? In Chambers, too,
there was divergence amongst the states over the appropriate treat-
ment of statements against penal interest.124

Apart from precedent, the question of whether uncertainty
should justify application of general evidence rules to restrict de-
fense testimony ultimately is a debate over the underlying standard
of constitutional review. If the “arbitrary or disproportionate”
standard really does amount to some form of heightened constitu-
tional scrutiny, then Rock surely is correct that uncertainty alone
should not be sufficient to support a per se rule of inadmissibility.
If, however, the standard actually is something more closely ap-
proximating ordinary rationality review, then uncertainty would be
a sufficient justification. One conceivable reading of Scheffer, then,
would see the case as an effort by the Court to water down, sub
silentio, the underlying standard of constitutional review. The prob-
lem is that Scheffer, so understood, does its watering indiscrimi-

120. See supra note 53 and accompanying text; see also 118 S. Ct. at 1272 (Stevens, J.,
dissenting) (“The Court’s opinion barely acknowledges that a person accused of a crime has a
constitutional right to present a defense.”).

121. The Scheffer Court alluded to the correct constitutional principle virtually by acci-
dent, mentioning in a fleeting footnote that the rule struck down in Washington v. Texas
“burdened only the defense and not the prosecution.” 118 S. Ct. at 1268 n.12.

122. See 118 S. Ct. at 1264.

123. See supra notes 96-97 and accompanying text; see also IMWINKELRIED & GARLAND,
supra note 14, § 2-4, at 51 (noting that the reliability of hypnotically-enhanced testimony like
that in Rock “was and still is highly debatable™); cf. Westen, Compulsory Process II, supra
note 13, at 203 (reading the pre-Rock case law as establishing that “the defendant has a
constitutional right to produce any witness whose ability to give reliable evidence is some-
thing about which reasonable people can differ” (emphasis omitted)); id. at 207 (stating simi-
lar standard). ’

124. See supra note 68 and accompanying text.
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nately, shedding doubt upon the rigor of constitutional review even
for rules that are not evenhanded.

For its part, the Scheffer Court itself did not say explicitly that it
was seeking to make any change in the underlying standard of re-
view. The Court, instead, sought to limit its earlier cases by way of
distinction. But, as I now explain, neither of the Court’s distinc-
tions are plausible as a matter of precedent or sound constitutional
principle.

b. The Defendant as Witness. In an effort to distinguish Rock,
the Scheffer Court suggested that the right to present witnesses car-
ries greater constitutional weight when the proffered witness con-
sists of the defendant herself, as distinct from a third-party witness.
This proposition is decidedly out of step with the Court’s previous
opinions in the area, which strongly suggest that there is no distinc-
tion, from a constitutional standpoint, between situations in which
exculpatory evidence comes from the defendant’s own recollection
or from the memory of a third party.

As a textual matter, “the compulsory process clause draws no
distinction between the defendant and other ‘witnesses in his
favor.’”125 Moreover, as a doctrinal matter, there is no basis to
draw such a distinction when the Court already has deemed the
right to present third-party witnesses to be among the “fundamen-
tal” aspects of a criminal trial.’26 In the Court’s current constitu-
tional lexicon, there is no category of “super-fundamental” rights.

In Rock, the Court did note that it was faced with a situation in
which the defendant herself wished to testify; and, in a footnote, the
Rock Court eschewed any desire to speak specifically to “the ad-
missibility of testimony of previously hypnotized witnesses other
than criminal defendants.”127 Rhetoric aside, however, the logic of
Rock is not so confined. To the contrary, the Rock Court intermin-
gled its discussion of the defendant’s right to testify with an exposi-
tion of the general right to present witnesses;?8 and commentators

125. Westen, Compulsory Process I, supra note 13, at 119.

126. By declaring, in Chambers, that “[flew rights are more fundamental than that of an
accused to present witnesses in his own defense,” the Court clearly spoke of third-party wit-
nesses. See Chambers v. Mississippi, 410 U.S. 284, 302 (1973); see also Taylor v. llinois, 484
U.S. 400, 408 (1988) (pre-Scheffer case, reiterating the “fundamental” nature of the right to
present witnesses and adding that it is “an essential attribute of the adversary system itself”
in the course of holding that trial courts nonetheless may sanction defendants for violations
of discovery rules concerning the pretrial disclosure of witnesses).

127. Rock v. Arkansas, 483 U.S. 44, 58 n.15 (1987).
128. See 483 U.S. at 51-52. Moreover, to acknowledge, as Rock does, that the right of the

defendant herself to testify finds additional support as “a necessary corollary to the Fifth
Amendment’s guarantee against compelled tesimony” is not to draw any distinction as to
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prior to Scheffer properly had understood the reasoning in Rock to
extend to witnesses other than the defendant herself.12?

Precedent aside, the pre-Scheffer case law is right as a matter of
first principles in its refusal to distinguish between the defendant’s
own testimony and that of a third-party witness. If the right to pre-
sent witnesses really does consist of an entitlement to exceptions
from generally applicable evidence rules as necessary to bring to
the jury’s attention exculpatory testimony, then it makes no sense
to draw such a distinction. Whether exculpatory testimony comes
from the defendant herself or from a third party is likely to depend
upon little more than pure chance: for example, whether a third
party happened to be at the scene of the crime at the relevant time.

Indeed, a distinction between testimony by defendants and testi-
mony by third parties would tend, as a practical matter, to make the
right to present witnesses depend upon the particular criminal ele-
ment in dispute in a given case. The major issue in Rock turned
upon causation: whether the defendant’s actions had caused the
gun to discharge.13® A defendant will be in a position to testify in a
case focused upon causation (if she can remember what happened),
and the same is likely to be true in a case that centers upon the
defendant’s mental state at the time of the criminal act. By con-
trast, a defendant may not be in a position to provide the crucial
testimony when her defense centers upon misidentification. Here,
the whole point of the defense is that the defendant did not commit
the crime. In such a scenario, the viability of a misidentification
defense is likely to turn not simply upon the defendant’s own disa-
vowal of the crime but, more crucially, upon the testimony of some
third person: someone thought by the defense to be the actual per-
petrator or, one step removed, someone who heard inculpatory re-
marks made by such a person, as in Chambers. Whatever one’s
conception of the right to present witnesses, its content surely
should not turn upon fortuities or upon the particular criminal ele-
ments in dispute in a given case.

One might well expect the jury, as a general matter, to discount
more readily the testimony of a defendant on grounds of self-
interest than the jury might discount the account of a third party

constitutional weight. See 483 U.S. at 52. Support in two places in the text, rather than just
one, does not somehow double the protection to which the Constitution entitles the
defendant.

129. See IMWINKELRIED & GARLAND, supra note 14, § 6-4, at 163 (“Although the Rock
opinion does not explicitly resolve the issue, most commentators have concluded that Rock
will ultimately be extended to defense witnesses other than the accused.”).

130. See supra note 86 and accompanying text.
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with no stake in the case. That observation, however, would be an
odd justification for placing greater constitutional weight upon the
right of the defendant herself to testify. If anything, the greater
willingness of the jury to find credible the testimony given by a dis-
interested third party — in particular, the prospect that such testi-
mony may be more likely to raise a reasonable doubt in the mind of
the jury — should, if anything, make it more compelling for the
defense to admit the testimony of such a person under an
excepiion-based view, as compared to the potentially self-serving
testimony of the defendant. But that is not the law, at least after
Scheffer.131

c. Firsthand Knowledge. The third proposition relied upon by
the Scheffer Court fares no better. By definition, a polygraph ex-
amination that indicates a lack of deception serves merely to sug-
gest that the testimony of the test subject at trial is worthy of belief.
In this sense, the Court is literally correct to say that expert testi-
mony concerning a polygraph examination.does not itself add to the
“firsthand knowledge” conveyed to the jury about the disputed
events in the case but, instead, serves simply to “bolster” the credi-
bility of what the test subject already has recounted directly in
court.132

This observation, however, is an implausible reed upon which to
rest the application of a “fundamental” constitutional right. The
Court’s distincion draws far too fine a line between “firsthand
knowledge” that merely makes more believable what a previous
witness has said and information gleaned in other ways that may
have even greater force, precisely because it makes more coherent

131. One of the ironies of Scheffer is that the excluded defense expert witness was not
merely a disinterested third party but actually an agent of the prosecuting government itself.
Cf. United States v. Scheffer, 118 S. Ct. 1261, 1278 (1998) (Stevens, J., dissenting) (“It is
incongruous for the party that selected the examiner, the equipment, the testing procedures,
and the questions asked of the defendant to complain about the examinee’s burden of prov-
ing that the test was properly conducted.”).

132. See 118 S. Ct. at 1268-69 (emphasis added). The strategic value of polygraph evi-
dence for the defense in a criminal case consists of its implications for the veracity of a test
subject who serves as a witness, not in the ability of the examiner simply to testify — wholly
apart from the polygraph — that the subject made a prior statement concerning the facts of
the case. Thus, in Scheffer, the whole point of admitting the polygraph evidence was to sup-
port Scheffer’s veracity, not to convey simply that Scheffer had made some prior statement to
the government denying that he had used drugs. The terms of Military Rule 707 would seem
to leave a defendant like Scheffer entirely free to testify himself about his making of such a
prior statement in an effort to persuade the jury that he has been telling the same story all
along. The defendant simply could not add that the statement was made in the course of a
polygraph examination or that the examination indicated a lack of deception in the
statement.
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and credible what the jury already has heard.33 If anything,
Chambers is precisely such a case. There, the disputed witnesses
had no “firsthand knowledge™ in the sense of personal observations
made at the scene of the shooting in dispute. Insofar as they had
any knowledge at all that bore upon disputed matters, it consisted
of knowledge in a form that the law of evidence, at least presump-
tively, disfavors: namely, hearsay — albeit, hearsay purporting to
consist of confessions by another man to the shooting.134 Indeed, as
emphasized earlier, the trial court in Chambers already had permit-
ted the jury to hear other testimony — including from the pur-
ported shooter himself — that raised, with some plausibility, the
prospect of misidentification.’®> Chambers, in short, is a case of
witnesses with only secondhand knowledge, offered simply to bol-
ster the credibility of other misidentification evidence admitted at
trial. The Chambers Court nonetheless deemed the admission of
those witnesses to be constitutionally required. It thus comes as no
surprise that modern commentators plausibly have read Chambers
as recognizing a constitutional right to present additional exculpa-
tory witnesses, “even when other witnesses have testified to the
same facts, if the jury could reasonably conclude that [the addi-
tional witnesses’] testimony is more credible, or that the mere ac-
cumulation of testimony adds to its weight.”136

The Scheffer Court offered no principled answer to Chambers,
stating merely that it had sought to “confine[ ] its [earlier] holding
to the ‘facts and circumstances’ presented” and asserting flatly that
Chambers “does not stand for the proposition that the accused is
denied a fair opportunity to defend himself whenever a state or fed-

133. Writing outside the context of constitutional rights just one Term prior to Scheffer,
the Supreme Court underscored the importance of permitting the prosecution to admit evi-
dence of a criminal defendant’s prior bad acts — within the parameters of Rule 404 — as a
way to enhance the narrative coherence of other evidence already introduced to prove the
specific criminal conduct alleged of the defendant in the case at hand. See Old Chief v.
United States, 117 S. Ct. 644, 653 (1997) (“Evidence . . . has force beyond any linear scheme
of reasoning, and as its pieces come together a narrative gains momentum, with power not
only to support conclusions but to sustain the willingness of jurors to draw the [further] infer-
ences, whatever they may be, necessary to reach an honest verdict.”). For a more extensive
exposition of my views on Old Chief and its relationship to the cognitive psychological litera-
ture on jury decisionmaking, see Richard A. Nagareda, Outrageous Fortune and the Criminal-
ization of Mass Torts, 96 MicH. L. Rev. 1121, 1168-71 (1998).

134. See supra notes 66-67 and accompanying text.

135. See supra note 70 and accompanying text.

136. Westen, Compulsory Process 11, supra note 13, at 225-26 (emphasis added; footnotes
omitted); see also Clinton, supra note 13, at 791-92 (observing that Chambers “clearly did
break new constitutional ground” as “the first case in which the right to defend has been
applied to arguably cumulative, albeit critical, defense testimony”); IMWINKELRIED &
GARLAND, supra note 14, § 2-4, at 45 (“In Chambers, the hearsay evidence was technically
cumulative.” (footnote omitted)).
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eral rule excludes favorable evidence.”’37 These are exceedingly
weak grounds of distinction. Again, if the point of the Constitution
really is to entitle defendants to exceptions from generally applica-
ble rules in order to admit exculpatory evidence — at least when
that evidence appears “vital”138 or “critical”139 to the case at hand
— then the expression of a constitutional preference for firsthand
knowledge, or for testimony that will do something more than just
bolster other evidence, is itself arbitrary.

What could possibly be going on here? At the most superficial
level, one might seek to attribute the Court’s troublesome reason-
ing in Scheffer to nothing more than the changes in Court personnel
in the decade since Rock.1#0 Simple judicial head-counting does not
form a satisfying explanation, however, when one considers that the
eight-member majority in Scheffer bridged the usual fissures of judi-
cial philosophy and interpretive methodology amongst the Justices.
Nor can one casually dismiss Scheffer as an inartful application of
the “arbitrary or disproportionate” standard, brought on by some
anomalous visceral reaction against polygraphs specifically.
Rather, there is language in Scheffer that is strikingly not new but
that brings to the fore the hedges and caveats lurking in earlier de-
cisions, like Chambers itself. As I next discuss, it is this feature of
Scheffer, more than its specific holding, that makes the case a pro-
vocative harbinger for the future.

2. Exceptions and Floodgates

In contrast to Scheffer’s forebears, the Court’s description of the
right to present witnesses in Scheffer starts not with the venerable
conskitutional roots of that right but, instead, with its limits and
qualifications. The Court states cryptically that the right “is not un-
limited, but rather is subject to reasonable restrictions.”14! This lan-
guage is in keeping with the Court’s prior statements, in otherwise
expansive opinions, to the effect that “[t]he accused does not have
an unfettered right to offer testimony that is incompetent, privi-

137. 118 S. Ct. at 1268 (quoting Chambers v. Mississippi, 410 U.S. 284, 303 (1973)).

138, Washington v. Texas, 388 U.S. 14, 16 (1967).

139. Chambers, 410 U.S. at 302; see also Rock v. Arkansas, 483 U.S. 44, 55 (1987) (reiter-
ating that the witness testimony offered by Chambers was “critical to his defense”).

140. Of the five Justices who voted to strike down the per se ban on hypnotically-
enhanced testimony in Rock, only one — Justice Stevens — remains on the current Court,
and he was the lone dissenter in Scheffer. By contrast, three of the four dissenters in Rock —
Chief Justice Rehnquist and Justices O’Connor and Scalia — subsequently voted to uphold
the per se rule in Scheffer. Compare Rock, 483 U.S. at 45 with Scheffer, 118 S. Ct. at 1263,

141. 118 S. Ct. at 1264.
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leged, or otherwise inadmissible under standard rules of evi-
dence.”42 Insofar as one may discern from the Court’s cases as a
whole, however, the process of distinguishing permissible from im-
permissible applications of evidence rules is largely an ad hoc
enterprise.143

The Court’s repeated expressions of hesitancy are not a feature
unique to the cases on the right to present witnesses; rather, they
relate to a pervasive problem for constitutional rights understood to
consist of entitlements to exceptions from generally applicable
rules. Michael Dorf describes this concern as “the floodgates prob-
lem™:144 in essence, the struggle to define some principled limits
upon the entitlement in order to avoid the need to compel wide-
spread exceptions that would tear apart the system of legal rules
itself. This fear, I submit, not only is well-founded with respect to
the right to present witness, but also provides the best explanation
for the willingness of the Court in Scheffer to dust off the hedges
and caveats from its earlier dicta in order to uphold a categorical
rule of exclusion.

The floodgates problem is not a farfetched, abstract, or remote
concern in this context. Some constitusional slopes are considera-
bly more slippery than others. If anything, the leading academic
treatments of the right to present witnesses revel in the bursting of
floodgates. Without any apparent acknowledgment of this general
phenomenon in constitutional decisionmaking, commentators in
the area have argued vigorously for the Court to extend the right to
its seemingly logical limits as an entitlement to exceptions from
generally applicable evidence rules. Peter Westen, for instance,
states that “the defendant has a constitutional right to produce any
witnesses whose ability to give reliable evidence is something about

142. Taylor v. Illinois, 484 U.S. 400, 410 (1988). Given thatall of the Court’s decisions on
the right to present witnesses prior to Scheffer struck down the application of rules that pur-
ported to limit the admission of evidence, one might try to explain the quoted language from
Taylor as an inadvertent overstatement. Taylor itself involved an issue tangentially related to
the right to present witnesses. The Court there held that a trial judge may refuse to admit
testimony as a sanction against defense counsel who “willful{ly]” fails to identify a witness, as
part of the ordinary process of pre-trial preparation, for the purpose of “seeking a tactical
advantage” vis-2-vis the prosecution. 484 U.S. at 417. The same rhetoric of limitation also
appears, however, in cases that deal squarely with the right to present witnesses and that
otherwise rule in favor of the defendant advancing the right. See supra notes 79-80 (discus-
sing similar language in Chambers); Rock, 483 U.S. at 55 n.11 (“Numerous state procedural
and evidentiary rules control the presentation of evidence and do not offend the defendant’s
right to tesfy.”).

143. See generally IMWINKELRIED & GARLAND, supra note 14, § 2-3, at 42 (observing that
“[t]he ‘fact-bound’ character of [the Court’s] as-applied holdings” in cases on the right to
present witnesses tends to leave in doubt “the precedential value of th{ose] holdings™).

144. See supra note 16.
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which reasonable people can differ.”145 The implication is that even
nondiscriminatory rules generated through the ordinary process for
evidence policymaking — a process that routinely involves the se-
lection of one from among many competing views of appropriate
policy — would be constitutionally vulnerable. Defendants would
merely need to identify some contrary viewpoint that a “reason-
able” person might hold — something that inevitably would be
present with regard to controversial new forms of witness testi-
mony. In fact, the right to present witnesses, so conceived, would
consist not merely of an entitlement to exceptions from the ordi-
nary system of evidence rules but, at bottom, an argument against
the possibility of rules at all.

Robert Clinton is only somewhat less sweeping in his contention
that “the key to developing a coherent constitutional approach to
the right to defend is the balancing of the constitutional values of
fairness protected by the right to defend against the governmental
interests expressed in the [pertinent] procedural or evidentiary rul-
ings.”146 The Court, if anything, has taken this suggestion too much
to heart in cases like Chambers, Rock, and Scheffer, striking bal-
ances on an ad hoc basis that cannot be reconciled by reference to
any consistent constitusional principle.

If one were to take seriously the Court’s admonition against “ar-
bitrary” rules that operate to exclude testimony from defense wit-
nesses — as modern commentators do, to their credit — the right to
present witnesses would cut a wide swath through the law of evi-
dence as we know it.147 Specifically, there are several longstanding,

145. Westen, Compulsory Process I1, supra note 13, at 203 (emphasis omitted).

146. Clinton, supra note 13, at 797 (emphasis in original). Clinton himself describes this
as a “‘totality of the circumstances’ approach.” Id. at 800. Drawing upon this view, Edward
Imwinkelried and Norman Garland describe the circumstances that may bear upon the con-
stitutional inquiry in a given case. See IMWINKELRIED & GARLAND, supra note 14, §§ 2-4 to
2-6, at 43-65. The bulk of their treatise is a virtual celebration of the floodgates problem,
pointing out how a balancing approach to the right to present witnesses would call into ques-~
tion the gamut of familiar evidence rules. See generally id., chs. 4-14. If anything, in other
writing, Imwinkelried goes even further than Clinton to suggest that the right to present
witnesses should extend to civil parties. See Edward J. Imwinkelried, The Case for Recogniz-
ing a New Constitutional Entitlement: The Right to Present Favorable Evidence in Civil Cases,
1990 Urtag. L. Rev. 1. Such a move would cut loose completely the right from its moorings
in the guarantees of the Sixth Amendment for criminal trials specifically. Cf. infra section
II.C.1.b (arguing that an exception-based view of the right cannot be justified by reference to
general notions of due process independent from the specific guarantee of compulsory
process).

147. See IMWINKELRIED & GARLAND, supra note 14, § 1-2, at 8 (noting that the Court’s
decisions on the right have “the potential to revolutionize criminal evidence law”). I confine
the ensuing discussion of the floodgates problem to generally applicable evidence rules. I am
in accord with the position of Westen and Clinton, insofar as they posit that evidence rules
that peculiarly disadvantage defendants should be subject to strict scrusiny.
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bedrock rules of evidence that, in a given instance, might have the
effect of preventing defense witnesses from testifying “on the basis
of a priori categories.”148

a. Ordinary Hearsay. One of the longest standing — though,
admittedly, not necessarily the most coherent or logical — rules of
evidence is the rule upon hearsay.14® The rule, of course, is rife with
exceptions — both those that identify specific kinds of out-of-court
statements thought sufficiently reliable to be admissible!>® and, in
its contemporary form, a residual exception designed to reach
“rare[ ]” and “exceptional circumstances” where a particular state-
ment has “guarantees of trustworthiness equivalent to or exceeding
the guarantees reflected by the presently listed exceptions.”151 But
it remains true today, as it has for centuries, that ordinary hearsay
— that is, hearsay not within any exception — is flatly inadmissible,
at least as far as the rules of evidence are concerned.’>2 This is one
of the most venerable “a priori categories” in all of evidence law.

A constitutional right to present witnesses — if taken seriously
as an entitlement to exceptions from generally applicable rules —
would shed doubt upon the categorical exclusion of ordinary hear-
say. In mandating the admission of the particular hearsay testi-
mony in Chambers, the Court repeatedly underscored that the
circumstances surrounding the out-of-court statements in that case
“provided considerable assurance of their reliability.”153 Commen-
tators properly have questioned, however, whether there are any
principled grounds upon which so to restrict the reach of Chambers.
Clinton, for example, boldly states that “the admission of hearsay
evidence with no extrinsic indicia of reliability might be constitu-
tionally compelled if the evidence is of critical importance to the
accused.”’54 Westen qualifies this notion only modestly, conceding
merely that the defense should have to show that the declarant is

148. Washington v. Texas, 388 U.S. 14, 22 (1967). For similar rhetoric, see Chambers v.
Mississippi, 410 U.S. 284, 302 (1973); Rock v. Arkansas, 483 U.S. 44, 61-62 (1987).

149. As a general matter, a witness may not testfy to an out-of-court statement made by
some other person, at least when the proponent of the witness is seeking thereby “to prove
the truth of the matter asserted” in the statement itself. See FED. R. Evip. 801(c) (defining
“hearsay”).

150. See Fep. R. Evip. 803 & 804(b).

151. S. Rep. No. 93-1277, at 20 (1974), reprinted in 1974 U.S.C.C.A.N. 7051, 7065 (com-
mentary on identically phrased predecessor provision to the current Rule 807).

152. See Fep. R. Evip. 802. On the lengthy history of the rule against hearsay, see 2
‘WIGMORE, supra note 26, § 1364, at 1680-95.

153. 410 U.S. at 300; see also 410 U.S. at 302 (“The [hearsay] testimony rejected by the
trial court here bore persuasive assurances of trustworthiness . . . .”).

154. Clinton, supra note 13, at 808-09 (emphasis added).



