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sue which warrants particularly close attention in the context of a
rhetoric and poetics of law. In this field, unlike literature, the power
of discourse claims more than a reader’s imagination; the language of
the law often acts upon particular individuals whether they will it or
not. Thus we must ask, what is the appropriate source of authority for
persuasion? If, unlike science, there is no universal andience to whom
the rhetorical affirmer can appeal, the question emerges, to which au-
dience (or rhetorical community) is it proper to appeal? Nor is it clear
exactly how persuasive the law should be in the first place. For exam-
ple, to what extent must the effort to achieve consensus, for the sake of
compliance and social harmony, overrule commitment to, say, consti-
tutional principle? As history has shown, interpreting such principles
often yields unpopular results. How then do we square the court’s
counter-majoritarian role with the art of persuasion? (Or, put differ-
ently, how do we justify privileging esoteric policy or constitutional
analysis over ordinary language?)®® Are there some audiences that the
courts, in preparing and presenting their rhetoric, may legitimately
leave out — or only pretend to include?®! Without theory to help
explain and justify the exercise of power, questions such as these will
continue vainly to press upon us for adequate answers.*

The aversion to theory®? that characterizes White’s work must be
overcome. More specifically, to the extent that White equates abstract
theory and concept-formation in general with a form of illusory dis-
course, or lifeless grammatology,® he thereby unduly displaces the
steadying and clarifying function of speculative discourse.®> As an al-

90. See, e.g., Tushnet, Anti-Formalism in Recent Constitutional Theory, 83 Mict. L. Rev.
1502, 1532-34 (1985) (arguing that intuitionism fails as a theory of constitutional reasoning be-
cause such a theory cannot adequately explain why any particular person’s intuitions should
contro}).

91. See Sherwin, supra note 4.

92. This goes to what I refer to as the need to project regulative ideals reflectively as a basis
for judgment. See generally Tammello, supra note 52, at 341 n.17.

93, See J. ELY, supra note 10.
94. See White, supra note 83; ¢f S. TOULMIN, supra note 51, at 71.

95. White’s own, apparently “pre-reflective,” assumption of a Kantian perspective, endorsing
“the ordinary-language practice of blaming” in opposition to utilitarian cost/benefit or means/
ends calculation, evidences the ineradicability of theoretical assumptions — even in our “ordi-
nary” language. See J.B. WHITE, HERACLES' Bow, supra note 5, at 192, 195 n.1, 211 (“{Tlhe
criminal law proper concerns itself only with instances of violation, and these should be punished
only as blame requires, never for exemplary or deterrent reasons.”). Cf. Sherwin, supra note 4, at
739-43 (noting that upon reflection the putatively atheoretical nature of ordinary language, like
the naive, self-evident truths of ordinary common sense, belie deeper complexities; deceptively
simple common-sense truths may be viewed as social constructions of meaning which are tracea-
ble to particular presuppositions or perspectives, as well as to specific histories, inherited texts,
and local experiences). See also P. BERGER & T. LUCKMANN, supra note 51.

Therefore, contrary to White’s position, it is far from clear, much less self-evident, that the
Kantian presumption (that the individual never be treated as a means to an end, but only as an
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ternative, we may view interpretive practice as functioning at the in-
tersection of both rhetorical (or figurative) and conceptual (or
speculative) discourse.?® From this position, while the danger of life-
less conceptualization may be checked by rhetoric’s vitalizing images,
the multiplicity and polysemy of figurative utterances may be checked
by the clarifying and systematizing force of critical theory.%”

According to this “dialectical” approach, therefore, whether the
putative source of authority by which an interpreter warrants the va-
lidity of a particular judgment derives from the heuristic norms of crit-
ical theory or the compelling figures of rhetorical utterance, the
burden of persuasion remains the same. In both cases the interpreter
must be able to appraise and assess the worth of his or her claims.
This means that she must be able to articulate persuasively, to make
clear to herself and to the other who is being addressed the implicit
reasons that explain and justify endorsing one position as opposed to
another. In this way, the gulf of misunderstanding that separates in-
commensurate forms of discourse may be crossed.

In short, it is important to understand the normative and theoreti-
cal implications of unduly curtailing a particular type of discourse —
whether the discourse in question is that of critical theory in general,
or its rational (Kantian) or empirical (utilitarian) manifestation in par-

end in himself) should in all cases trump utilitarian calculations. Indeed, judicial prudence, such
as the court’s concern with public compliance or its assessment of deterrence as a tool of crime
control, is likely to ensure that pragmatic calculations will not be jettisoned from the lawyer’s or
judge’s rhetorical repertoire. See, e.g., Kronman, supra note 24. Nor is the rhetorical affirmer
unaware of this reality. Recall, for example, the careful rhetorical attunement between speaker/
writer and audience that lies at the forefront of the art of rhetorical persuasion. See ARISTOTLE,
supra note 3. White’s sensitivity to the relationship between narrative and audience shows that
the legal rhetorical affirmer is no exception to this general practice. Note, for example, the shifts
in White’s own prose in J.B. WHITE, HERACLES’ BOW, supra note 5, depending upon whether he
is addressing legal scholars (chs. 5 & 9), law students (ch. 3), lay teachers (ch. 4), or literary
critics (chs. 7 & 8).

In any event, the virtues or desirability of a Kantian, or anti-utilitarian, viewpoint must be
reflectively explained and justified, it cannot be posited as self-evident from the start, or champi-
oned as something that is embedded within our everyday language without further proof.

96. See P. RICOEUR, supra note 20, at 302 (“Interpretation is the work of concepts. It can-
not help but be a work of elucidation, in the Husserlian sense of the word, and consequently a
struggle for univocity.”). -

97. In other words, the deconner’s skill at uncovering the deadened metaphor that may lie
hidden in traditional abstract theory or text-bound interpretive practices is not enough. The
hard task that the critical theorist must confront is to reconstruct compelling normative ideals or
models that will advance us beyond the stage of critical nihilation. It is this task of reconstruc-
tion that theorists such as Unger and Habermas are now undertaking.

For their part, the rhetorical affirmers face a similar charge. It is not enough to uncover the
power and figurative complexity of ordinary language. It is also necessary to generate or restore
compelling images, root metaphors, or topics of argumentation which will enliven contemporary
discourse and normative debate. See supra note 39; see also H. GADAMER, TRUTH AND
METHOD, supra note 13, at 146 (on transforming the dead trace of inherited, text-bound mean-
ings back into living meaning). White's endeavor is currently contributing to this objective.
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ticular, or the discourse of figurative rhetoric. Indeed, in the absence
of adequate self-reflective explanation and justification, White’s own
rhetoric risks turning into the kind of seductive ensnarement that has
long plagued the field of rhetoric, leading 2 once high art into
desuetude.

With these critical themes in mind, let us take a closer look at
White’s claims on behalf of constitutive rhetoric. White’s work works
in the way that rhetoric works best. It takes us in almost unawares.
As we shall see, the “almost” is pivotal. For unless we enjoy some
awareness of the process of persuasion, we can hardly feel confident
that we have been persuaded of anything. Besides, people need, and
therefore seek, reasons to believe. At the same time, however, an
awareness of persuasion’s force in no way guarantees that the actual
source of its effect has been expressly conveyed. Indeed, our willing-
ness to yield to the text may alter if we come to realize that our sub-
mission was a function of the text’s “seduction” or deceit — as
opposed, say, to its logic, or its common sense, or its urging to do what
is “right” in principle. The question this raises is the following: if
taking something as a basis for belief presupposes a decision as to
whether the proffered reason is tenable or should be rejected out of
hand,?® what of those occasions when the text succeeds in deceptively
taking us, on grounds which remain hidden from view? Moreover,
even were we to recognize the reasons for belief that a given text offers,
on what occasions do we permit one type of persuasion to take us in,
and another to fail?

To answer these queries in the context of law, we must concern
ourselves with privileged forms of persuasion, what Ackerman has re-
ferred to as “official languages of power” within our legal culture.®®
Concomitantly, we must grow alert not only to what the other tells us,
but also to whether we are being taken in by a feint. As practicing
attorneys and judges well know, oftentimes in order to induce accept-
ance of a particular argument or judgment, it is useful to employ an
“acceptable” mode of persuasion. So, a party may (“prudently’’) hide
particular reasons which, while in some way controlling, if honestly
expressed might well put the other off, striking him or her as an unac-
ceptable basis for persuasion.!®

98. Or masked if it cannot be directly embraced. See, e.g., Roe v. Wade, 410 U.S. 113, 147-
64 (1973) (where a putatively neutral scientific analysis seeks to circumvent the normative con-
troversy before the Court).

99. See B. ACKERMAN, supra note 39, at 3.

100. Cf Sherwin, supra note 4 (describing the use of putatively neutral cost/benefit analyses
to mask ideology, such as the preferred policy of crime control).
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Thus the problem with legal rhetoric emerges early. Speaking
about persuasion directly risks exploding persuasion’s seductive
power. As with a novel that insists upon challenging its own premise
— for example, by directly reminding the reader of its fictional con-
tent10! — the reader’s willing suspension of disbelief will eventually
grow strained, if it continues at all.’%2 On the other hand, forestalling
dissuasion by means of deceptive discourse has risks of its own. For
example, repeated use of deception threatens to lead us to a situation
in which we find ourselves constantly seeking to pull the curtain on
speech, in search of some charlatan Oz behind the veil of discourse.
Fabricating accommodation among conflicting normative commit-
ments will also prove unavailing. In the process, controversy may be
avoided, but this may only succeed in emptying judgment of any real
content. As a result of this failure of nerve, the particular controversy
at issue, and the accompanying rift in the social fabric, remains intact.
And such a situation can only invite future conflict.103

White’s emphasis on our role as creators of community distin-
guishes his project from one concerned about speaking and writing
solely for their own sake. So, on the way to persuasion, White has us
first reflectively encounter the ethical responsibilities incumbent upon
co-creators of self and community. White does not take us in una-
wares regarding the character- and culture-building power of persua-
sive speech. Indeed, his chief goal throughout is to make us view with
increased clarity and respect the creative potency of our discourse. In
the process, he also seeks to move us from what he sees as a wide-
spread predisposition in our current legal culture: the tendency to
view law as merely an instrument for achieving preferred ends. White
rejects a conception of law as a closed system of abstract, antecedently
defined policy goals. Instead, he would have us view the legal process
as an open hearing that strives for equal conversational access.

For White, instead of abstract policy guidelines, concrete contextu-
alization — assessing litigants’ specific needs and desires under specific
circumstances — should mark the court’s point of departure. Rather

101. See, e.g., 1. CALVINO, IF ON A WINTER’S NIGHT A TRAVELER (1979).

102. Whether inspired by fiction writers or CLS critics, hyper-self-consciousness about per-
suasion itself threatens to take us to meaning’s vanishing point. From this perspective, all rheto-
ric comes to be seen as diverting arabesques, fanciful lines that draw us in only to leave us
stranded in empty spaces afterwards.

103. Cf. Smith, The Critics and the “Crisis”: A Reassessment of Current Conceptions of Tort
Law, 72 COorRNELL L. REv. 765 (1987):
A victim’s sense of injustice does not amount simply to an irrational need to strike back at a
wrongdoer; rather, it represents the victim’s consciousness that the normative order upon
which the victim has relied has been threatened, and that if the norms constituting that
order can be breached with impunity then they will lose their meaning and force.
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than presuppose — and hence, privilege — any particular policy, the
court should attend to the facts of the case at hand. This requires a
hearing that does not mechanistically conform particular outcomes to
a strict conceptual schema. Rather, the decisionmaker must listen and
do justice to both parties; she must find that integration, that persua-
sive synthesis, by which justice is done in fair view of both sides of the -
issue or issues raised.104

White wants us to change our minds. He wants his text to con-
vince us of his view of judging. But he does not aim to take us in
wholly unawares. He tells us how the change is to be achieved. By
reading texts, he explains, the reader opens herself up to the possibili-
ties of self and community which the text creates. Persuasion, in this
sense, is not a matter of command. Authorial power must be “artis-
tic” if it is to work.195 For example, when we are presented with char-
acters with whom we can identify or types of community to which we
can imagine ourselves belonging, we can experience for ourselves other
possibilities of self and ways of being among others. In seeking to un-
derstand the discourse (the text or speech) of the other, we give our-
selves over to what is being said. Not by abstract force or command
or the empty play of pleasing distraction are we held by the other’s
words; rather it is by the drama of events, by character and plot. As
White succinctly puts it: once we get the voice right, all else that mat-
ters will follow.106

Persuasion, says White, proceeds as a matter of voice. What then
is this voice? In ancient times perhaps one would say it is the gift of
the Muses — a gift that mortals could neither cast away nor confi-
dently interpret.!07 It was said to be the “gift” of logos, 198 the speech
or narrative or tale that somehow intertwines entertainment and heal-
ing, that might speak things as they are, or might as readily personify
the son of eris — embodying such evils as strife, falsehood, and dis-
pute.1%® For it was held in ancient belief that the Muses often tell lies
that look like truths.1® And indeed “persunading” (paraiphamenoi) in
the ancient Greek carries the sense of “speaking to deflect,” “to ‘de-
viate’ someone.” It often connotes an act of bending the mind or will

104. See J.B. WHITE, HERACLES’ BOow, supra note 5, at 35-37.

105. Id. at xi.

106. Id. at 135.

107. See P. Puccl, HESIOD AND THE LANGUAGE OF POETRY 2-3 (1977).
108. A mixed one at that. See id. at 82-115 (on Pandora).

109. Id. at 4-5.

110. Xd. at 9.
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of the other,!!! of turning someone away from his own line of think-
ing.112 Such persuasion is sweet, like-honey. Poetic speech (with its
honey-like words) has been characterized metaphorically as possessing
“a liquid, viscous quality.”13 Yet, by sweetening, the poet also dis-
torts the truth. Indeed, the healing quality of the word may even stem
from this power to soften truth — thus opening the way to peace from
strife, a form of enchantment that leads to oblivion.!!4 It is the same
enchantment that acts as a dolos, or trick.1!5

But according to White it is not the paradox of speech, its ability to
deceive, to double back upon itself as either a source of truth or devia-
tion, that the “voice” of the professional rhetorical affirmer represents.
The rhetorical voice White describes possesses nothing of the failed
metaphysics by which the poet Hesiod claimed ““divine authority” —
willfully converting his own Jogos to universal mythos (or true narra-
tive).116 Only by such poetic license could Hesiod seek to overcome
the suspicion that it is he and he alone who has contrived truth ac-
cording to his own measure. For White, however, the voice connotes
none of this. It is meant to convey “the character of the speaker,” the
“sense of self, language and audience.” If we are to inquire further
what White means by “character,” “language,” or “audience,” we can
do no better than to turn to that text which, according to White,
“frames [his] book as a whole,”!'7 namely Sophocles’ Philoctetes.
Here we will find the unifying force that sustains White’s vision; we
will find as well the partially hidden voice that, in interpreting Sopho-
cles, generates its own persuasive field — weaving the design of the
narrative into which the reader is to be taken.!18

According to White’s reading of Sophocles’ play, the nature of
character, language and community emerges in opposition to dolos, or

111. Id. at 17.
112. Id. at 25.
113. Id. at 19.
114. Id. at 21, 29.

115. Id. at 94. Indeed, Pucci takes Pandora as the first rhetorical figure, marking the begin-
ning of rhetoric. Id. at 100.

116. See ISOCRATES, supra note 3, at 333 (lines 264-68) (warning of the dangers that accom-
pany over-indulgence in metaphysical speculations, those “barren subtleties” which allow the
mind to be “dried up”).

117. J.B. WHITE, HERACLES’ Bow, supra note 5, at 3.

118. Cf M. DETIENNE & J. VERNANT, CUNNING INTELLIGENCE IN GREEK CULTURE AND
SocCIETY 3 (1978) (describing metis [or “cunning intelligence™] as a “complex but very coherent
body of mental attitudes and intellectual behaviour which combines flair, wisdom, forethought,
subtlety of mind, deception, resourcefulness, vigilance, opportunism, various skills, and experi-
ence acquired over the years”); see also id. at 27 (noting the “most prized cunning of all: the
‘duplicity’ of the trap which always presents itself as what it is not and which conceals its true
lethal nature beneath a reassuring exterior”).
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trickery. But I shall claim that this assertion is more difficult to sus-
tain, more riven by paradox, than White seems willing to acknowl-
edge. Only by admitting the paradox of persuasive speech, by facing
directly and self-consciously the shadow of eris (discord, strife, and
deception), may the power of rhetoric be safely harnessed. After
describing Sophocles’ drama, and then White’s interpretation of it, I
shall counter with another interpretation — one that places at dead
center the strange way in which the “almost” qualifies the way rheto-
ric takes us in. For I believe that the authority and nature of the rea-
sons with which White supports his interpretation of the Philoctetes
may be questioned. And in the process of questioning, a critical di-
mension of the rhetorical “voice” hidden in White’s text will come to
light.

In White’s reading of Sophocles’ play, we shall find the means by
which to assess the deceptive simplicity of White’s voice, and perhaps
also the basis for an even richer interpretive yield. For between
White’s persuasive rhetoric (the words that take us in) and the unspo-
ken voice (the persuasive power of plot and characterization which
operate beneath the surface of the text), there is much to speak of.
Taken in almost unawares, we are left to wonder: what is it that we
are being told, and what yet remains unknown, hidden in the author/
speaker’s effort to win our belief?

The story of Philoctetes as Sophocles tells it may be summarized as
follows:

For ten years Philoctetes has been living alone on an uninhabited
island in the Aegean. The Achaeans, on their way to Troy, exiled him
there because of the offensiveness of a foul-smelling and festering
wound on his foot. Philoctetes received the wound when, having un-
wittingly trespassed upon sacred ground, he was bitten by a serpent.
We are told that the Greeks cast him out because his cries of pain
prevented the others from making proper sacrifices and libations.
Philoctetes has survived during his years of exile only because he has
with him the wondrous bow and arrows of Heracles, a demi-god, who
gave them in return for a kindness done — Philoctetes lit his funeral
pyre. These weapons possess a special power: they never miss their
target. Now the Achaeans, led by the wily Odysseus — who was
among those who cast Philoctetes into exile ten years before — have
returned for him. A soothsayer, whom the Achaeans recently cap-
tured, has told them that Troy will not be taken without Philoctetes
and his god-given bow. Accompanying Odysseus on this mission to
procure the service of Philoctetes’ bow is Neoptolemus, the well-bred
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but hardly experienced son of the great warrior, Achilles.!?®
According to White, Sophocles’ drama tells us how the type of
discourse particular speakers choose constitutes both character and
community. Two types of discourse in particular are set before us.
One type seeks to persuade by trickery, taking the other in by deceitful
stratagem, or manipulative plot (dolos). The second type of discourse
proceeds in sharp contrast to the first. It seeks to persuade by openly
and sincerely engaging the other as an equal and a friend, giving rea-
sons in support of a desired end or course of action. White character-
izes the latter way of speaking as true persuasion (peitho). According
to White, in the legal culture today, particularly in the area of criminal
law, it is by dolos or instrumentalist reasoning — treating the other as
a means to an antecedently defined purpose or end — that judicial
decisionmaking proceeds.'?® White reads the story of Philoctetes as a
model or a paradigm that teaches us to see the wrongness of dolos as a
way of life (ie, as a way of speaking to and being among others in
society). Correlatively, it also teaches the need to learn peitho.
Deceitful manipulation appears in several forms in Sophocles’
drama. At the outset, Odysseus tells Neoptolemus to “ensnare the
soul of Philoctetes with your words.”12! Appealing to Neoptolemus’
sense of patriotism and personal pride, Odysseus tells Neoptolemus
that the fall of Troy and the occasion for Neoptolemus’ own proof of
valor cannot take place until Philoctetes’ bow is taken. This appeal
convinces Neoptolemus, against the latter’s better instinct, to practice
upon Philoctetes “craft rather than persuasion.”'??2 There is no other
way to succeed, Odysseus says. And so Neoptolemus complies. Giv-
ing himself to Odysseus’ instrumentalist goal, he becomes an agent of
instrumentalist practice. (Says Odysseus: “When one does something
for gain, one need not blush [with regard to the means chosen.]”*123)
Converted to Odysseus’ stratagem, Neoptolemus proceeds to en-
snare Philoctetes in a tale made up for the occasion. He wins Philocte-
tes’ trust by claiming also to have suffered at the hands of Odysseus.
By this “plot” Neoptolemus succeeds in establishing a (false) basis for
sympathy, trust and friendship between himself and Philoctetes. And
the ruse works. When Philoctetes is overcome by the agony of his
wound, he entrusts his bow to Neoptolemus’ safe keeping. With vic-
tory at hand — for Philoctetes is now helpless — Odysseus enters

119. See J.B. WHITE, HERACLES’ Bow, supra note 5, at 6.

120. Id. at 194-99, 203-11.

121. SoPHOCLES Philoctetes in SOPHOCLES II 197, lines 56-57 (David Grene trans. 1957).
122. Id. at 199-200, lines 79-122.

123. Id. at 200, line 111.
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upon the scene, ready to collect the prize of his (and Neoptolemus®)
wile. At this point, however, an unforeseen obstacle comes into play.
Neoptolemus feels compassion for the long-suffering Philoctetes.
Moved by a renewed sense of “justice,” he throws off the way of guile.
Refusing to hand the bow over to Odysseus as the latter vainly com-
mands, Neoptolemus now resolves to persuade Philoctetes with good
reasons, as friend to friend, that Philoctetes should return with them
to the plains of Troy. Thus, upon Philoctetes’ return to consciousness,
Neoptolemus reveals to him the trap that had been laid, but urges
Philoctetes to help the Greeks anyway, for his own sake: for it is
prophesied, Neoptolemus recounts, that Philoctetes’ return will not
only lead to his cure (in the hands of the Asclepiadae), but also to his
glory. Says Neoptolemus: “[T]hen with the bow and by my side, you
will become Troy’s conqueror.”124

But Neoptolemus’ sincerity now is unavailing. Philoctetes’ faith in
the Greeks has been irrevocably shattered by this additional evidence
of their trickery and cruel manipulation. He will not be persuaded.
Indeed, he can only wonder what future evils he may suffer at the
hands of his former countrymen. Taking advantage of Neoptolemus’
change of heart, Philoctetes sets him along a different path. He be-
seeches Neoptolemus to end the long exile by taking Philoctetes back
to Oeta, his native land. Standing up to Odysseus’ threats, Neoptole-
mus hands the great bow to its true owner, and assents to Philoctetes’
request. And so things would end but for the sudden appearance of
Heracles himself, who commands Philoctetes to obey Necessity.!25
For as it turns out, his fate — as had been foretold — is to be cured of
his suffering and to conquer Troy at Neoptolemus’ side.

According to White, the lesson of the play is clear. Sophocles
teaches by leading us first to identify with Odysseus and his cunning
use of the young Neoptolemus’ innocence and credulity. He then has
us experience the despicable use of Philoctetes by Neoptolemus. Fi-
nally, Sophocles has us identify with Neoptolemus’ realization of what
is “right” — namely, to turn away from deceit (dolos) and instead to
embrace the practice of true persuasion (peitho). We see in this, White
maintains, how the formation of character and community follows
upon the ways in which we choose to speak to others: ie., either as to
a friend and equal, or as to.a “means to an end,” an impersonal object
to be manipulated in the service of one’s own preferred goals. In
White’s view, then, the meaning of Sophocles’ drama, as with all rhet-

124, Id. at 249, lines 1334-35.
125. Id. at 252-53, lines 1408-48.
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oric, is to be found in the effect it has upon its audience. The ideal
reader, writes White, encounters honor and dishonor, shame and jus-
tice, community and deceit, as a result of his or her identification with
the characters and the community they create by their discourse. 126

In White’s view, the “central value of this play is integration: the
putting together of parts of the self, parts of experience, parts of lan-
guage, into meaningful wholes.”127 It teaches, he says, the value of
freedom and autonomy — as against dominance by deceitful manipu-
lation. It brings us to realize that “the only imaginable attitude to take
toward persuasion and community is that of recognition and integra-
tion, the only imaginable rhetoric is sincere and authentic (peitho, not
dolos).”128 In short, the play achieves between reader and text a com-
munity that parallels the one that emerges between Philoctetes and
Neoptolemus. In White’s words: “[Al]s we hear Philoctetes speak, we
respond to him as Neoptolemus does; we respond to Neoptolemus as
Philoctetes does; and so on.”129

In this we see the paradigm for White’s entire book. For it is
White’s claim throughout these essays that neither conceptual sche-
mata nor abstract theories — with their rigid and imageless definitions
and their abstract, systematic categorizations — can teach us what
literature can by force of dramatic example. By fostering through
characterization and plot the ideal reader’s identification with charac-
ter and community, the text, including the literature of the law, cre-
ates character and community. And it does this not by virtue of the
dictates of logical systems or subjective instrumentalist talk, but rather
through egalitarian colloquy. For if the reader or listener is to be per-
suaded, White seems to be saying, she must be led to decide for her-
self, to be persuaded as a friend: as an autonomous agent, rather than
as a person within someone else’s abstract conceptual system.

Thus we find that for White the Philoctetes serves multiple pur-
poses. It not only teaches us to change our minds (i.e., to move away
from the endorsement of instrumental reasoning and discourse), it also
teaches the method by which that change is to occur: by sincere and
persuasive rhetoric or storytelling. In other words, according to
White’s reading, not only does Sophocles’ play get the message right,
it also instructs us as to the proper way of hearing and proclaiming
(and concretely embodying) that message as a discursive practice.

126. J.B. WHITE, HERACLES’ Bow, supra note 5, at 25.
127. Id. at 21.

- 128. Id. at 25.
129. Id.
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This is the cue for the form of discourse that White defends in opposi-
tion to “systems design” talk, for it describes the art of persuasive (or
“constitutive”) rhetoric. Only by experiencing for ourselves the pos-
sibilities of character and community, according to White’s interpreta-
tion of Sophocles’ exemplary text, can we appreciate fully what a given
text (be it ancient drama or contemporary judicial opinion or legal
argument) is asking us to become, and what kind of community it is
thereby calling into existence.

Putting the matter succinctly, White claims that practicing the art
of rhetoric (professing the law as lawyer, judge, or scholar) is a matter
of “voice.” Within his invocation of the power of voice, White in-
cludes the language the individual chooses to speak, the sense of self
she projects, and the type of community her discourse and her discur-
sive engagement with the other create.!3° It is by the power of voice,
then, that narrative (or any discourse for that matter) achieves coher-
ence. The unity of the text or discourse consists in the writer/
speaker’s vision of self, others and community, the images, characteri-
zations and dramatic interactions she uses, and the way she emplots
these elements as a whole.

Granting that voice operates as White says it does, our appraisal of
its works yet remains an open question. For example, if self emerges
out of cultural and personal histories, if it refiects those texts and dra-
mas which we inherit from the past, how are we to know that the voice
we choose is our own? How are we to step out of the community of
texts or discourses that shapes and informs who we are? By what sign-
post are we to recognize that language which is ours and that which is
the other’s? Lacking critical distance, we cannot gauge the search for
our voice in relation to the other’s. White’s characterization of voice
also raises a related difficulty: the problem of judgment. The question
here is, how are we to assess the texts and discourses that we inherit,
that make us what we are? By what standards are we to judge the
possibilities of self and community that inherited texts and discourses
hold out?!3!

To help us interpret, and thus also to refine or create anew in our
own rhetorical practices, the meanings of self and other that we in-
herit, White offers such guiding values as “integration,”’132 “auton-
omy,”!33 and “freedom.”!3* These overlapping standards, it myst be

130. Id. at 45-48.
131. Id. at 228. Cf R. BERNSTEIN, supra note 30, at 107.

132. J.B. WHiTE, HERACLES’ Bow, supra note 5, at 10-11, 21-24 (describing integration as
the cultivation of a fuller, more reflective and responsible sense of self).

133. Id. at 36, 42, 131 (opposing deceitful manipulation or “disintegration” at the hands of
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admitted, are hard to oppose. But so too are they hard to pin down
with any precision. For example, one can easily imagine the practice
of persuasive rhetoric leading to many different places, to many differ-
ent kinds of character and community, in the name of the same gen-
eral values.!3 What guidance then do they really provide?

In this context we return to the title essay in White’s text, Hera-
cles’ Bow: Persuasion and Community in Sophocles’ Philoctetes.
White’s choice of title now strikes us with renewed force. For it be-
comes apparent that White has anticipated and signaled his book’s
unity of purpose and method in his reading of Sophocles’ great drama.
With this stroke, however, White also conveys the limitations inherent
in his approach.

In what follows, I shall not challenge on his own terms White’s
particular reading of Sophocles, or his explanations of what “reading”
is in general. Indeed I welcome and highly esteem White’s contribu-
tion to those of us in the legal culture who are seeking a way of deep-
ening our understanding of ourselves and our practice as professional
jurists. I am persuaded that White’s constitutive rhetoric provides a
model for legal discourse that is far richer and comports far better
with our democratic traditions than the systems design talk and in-
strumentalist calculations which have come to dominate large areas of
the current legal culture. Yet I also believe that there is more to the
art of rhetoric than White explicitly describes — even as there is more
to Sophocles’ drama than White’s reading allows. To make this claim
clearer, the latent designs (or unspoken plot) of the authorial voice
that unifies and empowers White’s text need to be considered more
closely.

In the following part, I propose that the suspension of disbelief and
personal prejudice by which we allow ourselves to be taken in by what
the text says should itself be suspended by critical reflection, and that
this critical gesture be included as an essential component of interpre-

the other, while also self-reflectively finding one’s self in the narrative (language, text, story) of
the other; taking direct responsibility for the culture- and community-building effect of speaking
in one particular way as opposed to another).

134. Id. at 30-31, 47, 124 (choosing one’s own discourse, finding one’s own voice and charac-
ter in a context of “openness” or “many-voicedness,” rather than becoming a cipher within an-
other’s abstract system).

135. For example, Kantian deontologists and Nozickian libertarians alike might well espouse
the virtues of integration, autonomy and freedom — to utterly disparate ends. See P. CORBETT,
supra note 26, at 56:

Freedom, says the Marxist, consists in the mastery of nature and society; religion is a slavery
to human weakness. Freedom, says the Catholic, consists in obedience to God; mastery of
the world is slavery to man’s assertive pride. It is as if two doctors could not agree as to
what is to be counted as an illness.
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tive judgment. Only with this move — a move I characterize as “sus-
picion” — can we come to grips with the unspoken “plot” that
operates within every interpretive judgment, a plot that takes us in
more or less unawares. This critical move brings to light the manipu-
lative thrust of White’s own constitutive rhetoric and our own en-
snarement within it.

III. THE CRITICAL GESTURE: REVEALING THE PLOT

In what follows, I take Sophocles’ drama, and White’s reading of
it, as paradigmatic. While I do not take issue with the terms that de-
fine the particular reading that White offers, I believe his claim that
this is the only reading available to us can (and should) be challenged.
In taking up this challenge, I hope to bring out not only the need to
complement White’s reading with additional interpretations, but also
to highlight the essential role of the type of critical gesture that makes
those additional interpretations possible. In this sense, the critical ges-
ture I offer takes on a paradigmatic aspect of its own.

At the core of White’s text is a belief that there is a better way to
think and talk about the practice of law than the calculative, systems
design talk that now dominates much of the legal culture. Rather
than reduce meaning to abstract conceptual schemes or conveniently
encapsuled messages, White’s notion of constitutive rhetoric opens out
to the richness of concrete conflicts among particular individuals.!36
By proposing that we think of the practice and process of law as a
form of rhetoric, White underscores the importance of treating the
specific needs that particular individuals present in particular concrete
controversies. Rhetoric traditionally has expressed this sensitivity to
specifics by emphasizing the need to appreciate to whom one is speak-
ing. Hence we witness White’s concern with audience.!37

White’s suggestion that law may also be viewed as a form of poet-
ics works toward the undermining of putatively unified, comprehen-
sive, and abstract conceptual schemas. Such schemas tend to reduce
particular individuals to impersonal ciphers within the larger whole,
or system (as, say, units of “utility”’ that can be aggregated and maxi-
mized).!38 In this way, White’s talk about the poetics and rhetoric of
legal discourse embraces a plurality of voices.!3® Concomitantly, it
embraces the uncertainty that accompanies encountering and judging

136. See J.B. WHITE, HERACLES’ Bow, supra note 5, at 83-89, 95.
137. Id. at 172-73.

138. Id. at 30-31, 198-99.

139. Id. at 124.
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the discourse of others -— especially when confronted with competing
discourses. This approach provides an alternative understanding of
doing justice. Rather than simply locate the right theory, foundational
concept, or most pressing social need, the decisionmaker must find the
right integration of the concerns expressed by opposing parties and
choose the best language in which to convey her proposed
accommodation. 140

But how does one tell the right story with the right voice? At least
part of the answer emerges, White claims, when we come to appreciate
more fully the kind of self and community the decisionmaker creates
by the way she chooses to speak. Indeed, White seeks precisely to
enhance our understanding of the power and art of rhetorical persua-
sion by examining how it works both to resolve particular disputes and
to help create self and community. And, as we have noted, Sophocles’
Philoctetes presents the paradigm case. According to White, by show-
ing us in dramatic form the opposition between dolos (trickery) and
peitho (sincere persuasion), by moving us from Odysseus’ deceit and
Neoptolemus’ similarly manipulative designs to the latter’s “conver-
sion” to sincere and honest persuasion, Sophocles teaches us how to
speak to others, and therefore how to be among them.

Thus, White not only tells us how to read in general (as “ideal
readers™),!#! but he also takes us into a particular narrative universe
by virtue of his particular reading of Sophocles’ moral drama. White
takes us in!42 “almost” unawares. After all, White does explain what
reading and persuasive rhetoric are and what they do. So we know
what he is up to when he leads us through Sophocles’ drama. But
there remains a significant gap here. How can we be sure White’s
reading (or anyone else’s for that matter) is correct? White discounts
this fear. He is confident that “the only imaginable rhetoric” is “sin-
cere and authentic” rhetoric, peitho rather than dolos.'4* Similarly,
the “only imaginable” attitude to take towards persuasion and com-
munity from reading Sophocles’ drama is that of “recognition and in-

140. Id. at 42-43.

141. White uses “friendship” as a metaphor for the experience of reading:

It is in this process of learning and changing that much of the meaning of a text or of a
friendship resides; the text is in fact partly about the ways in which its reader will change in
reading it.

. - . [T]he central achievement of a great text can be said to be the ideal reader it defines
— the version of oneself it calls into existence and addresses.

Id. at 91-92.
142. See supra note 88 on the overdetermined meaning of “being taken.”
143. J.B. WHITE, HERACLES’ BOW, supra note 5, at 25.
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tegration.”’4* And integration, he adds in an equally confident voice,
is the “central value” of the play.!45

What are we to make of such confidence? Is it justified? My re-
sponse is that there is much to be made of White’s confidence, and that
it is not in fact justified. These two observations are related. And I
believe they go to the heart of the rhetorical enterprise White is pursu-
ing. White pays a price for placing image and metaphor at the core of
our discourse about law. By standing for something, metaphor not
only opens up our perception — imagining “this” as “that”146 — it
also serves to disguise or mask. For we know that “this” is only Jike
“that”; the image, the signifier, cannot achieve identity with the ob-
ject, the signified.'#? The image that persuades us not only “takes us”
by presenting us with propositional information; it also “takes us
in.”148 And by moving us, it also simultaneously diverts us from our
own thoughts, feelings, beliefs.149

At stake here is the issue of power or coercion, through deceitful
manipulation or plot, versus legitimate authority, through open and
sincere persuasion.!’®¢ White addresses this same issue in his discus-
sion of two different types of discourse, namely dolos and peitho. Now,

144. Id.
145, Id. at 21.

146. See P. RICOEUR, supra note 20, at 252:
Metaphor has been compared to a filter, a screen, and a lens, in order to say that it places
things under a perspective and instructs us to “see as . . . .” Yet, it is also a mask that
disguises. It was said that metaphor integrates diversity; but it also leads to categorial con-
fusion. It was said that it *“stands for . . .”; it must be said as well that it is “taken for.”

147. Id. at 216-56.

148. That is to say, speech, and in particular the language of the law, not only does some-
thing (e.g., creates a contract, say, or decides a specific legal controversy), but it also seeks to
achieve certain effects upon others (e.g., the arbitrator’s or judge’s effort to persuade the parties
involved, or the court’s effort to frighten the criminal defendant, along with others who might be
contemplating the commission of similar acts, in order to deter them). See J. SEARLE, THE
PHILOSOPHY OF LANGUAGE 7-8 (1971) (noting Austin’s distinction between illocutionary speech
acts (ie, speech that does something) and perlocutionary speech acts (i.e., speech that achieves
effects upon the other). Cf P. LAIN ENTRALGO, THE THERAPY OF THE WORD IN CLASSICAL
ANTIQUITY 92 (1970) (noting that Plato once called rhetoric psychagogia, or “the art of directing
minds by means of speech™).

149. See P. BROOKS, supra note 16, at 86 (“To read a novel — and to write one — means to
be caught up in the seductive coils of a deviance: to seduce, of course, is to lead from the straight
path, to create deviance and transgression.”).

As Pucci shows in his analysis of Hesiod, P. Puccl, supra note 107, persuasive rhetoric may
aspire to truth (logos as aletheia) but it can never escape the force of eris (falsity: the mythos of
lethe); see also M. DETIENNE & J. VERNANT, supra note 118, at 16, 18, 27-29, 33, 35, 44, 61, 64,
93 (evidencing the close ties that exist between dolos (deception) and metis (cunning)); id. at 88-
89 (distinguishing *“positive” dolos (self-disciplined and prudent cunning in the service of libera-
tion) from “negative” dolos (immoderate or uncontrolled and malevolent trickery that constrains
by treachery and violence)).

Cf Seery, Politics as Ironic Community: On the Themes of Descent and Return in Plato’s
Republic 16 PoLITICAL THEORY 229, 238 (describing the use of irony as an edifying ruse).

150. In other words, where does persuasion end and discursive tyranny begin? Pertinent
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however, the level on which the discussion proceeds will shift from a
particular text, be it Sophocles’ or White’s own, to the nature of dis-
course or storytelling in general. This theme of power versus author-
ity pervades both Sophocles’ and White’s texts, particularly at the
subtextual level. It is part of the particular unspoken plot which (in
different ways and to different ends) unifies and empowers Sophocles’
and White’s respective authorial voices. Contrary to White’s confi-
dence in his interpretation of Sophocles’ drama, we may well come to
wonder whether persuasive narrative ever persuades without its own
hidden, coercive plot. Only by addressing this tension head on can we
restore our equanimity and autonomy in the face of the unspoken ma-
neuvers by which the other’s discourse — including White’s — takes
us in. By critical reflection we may seek to reduce the gap between
unwitting submission to the other, on the one hand, and knowing and
intentional acceptance of authority, on the other.

Before commenting further upon the inextricability of dolos and
peitho, unreflected in White’s dichotomization of the two, I shall first
attempt to show how White’s reading of Sophocles’ text is not only
one among other possible readings, but also a reading that reflects
White’s own hidden designs. As a result, crucial Sophoclean themes
go unnoticed, themes which might well explode the very interpretation
that White recommends. For if dolos is inextricably tied to peitho,
how can a sincere persuasion ever come of a shrewd emplotment?
How can community based on sincerity and friendship ever be real-
ized? But perhaps Sophocles never meant to suggest that either sincere
persuasion or the community it gives rise to could be fully realized.
Indeed, I believe that upon returning to the text of the Philoctetes we
will find that the community Sophocles depicts is far more complex
and riven by paradox than the community White discusses.

If White’s reading is accepted, Sophocles is telling us that the na-
ked, coercive power of human dolos cannot establish community
among mortals. Moreover, peitho can establish community. But what
if a different reading prevailed? What if the meaning Sophocles meant
to convey is that there are forces of Necessity against which even the
most sincere and well-meaning of human designs are like leaves blown
by unpredictable, seemingly capricious, winds?5! If this is so, perhaps

here is the issue of obedience to, versus acceptance of, legal rules. See Sherwin, supra note 43, at
406 n.83.

151. See Poe, Heroism and Divine Justice in Sophocles’ Philoctetes, in 34 MNEMOSYNE BIB-
LIOTHECA CLASSICA BATAVA 1, 34 (1974) (noting that force, rather than guile, is used to a
surprising degree in the Philoctetes). Poe also points out that the insufficiency of human under-
standing has been identified by Hans Diller as a theme running through all of Sophoclean drama.
Id. at 38 (citing H. DILLER, Gdttliches und menschliches Wissen bei Sophokles, in GOTTHEIT
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human designs must submit to those of a higher order. Indeed, the
virtue of piety consists in mortals doing precisely this. In this view,
then, piety, rather than peitho, may be taken as the supreme value in
Sophacles’ narrative nomos. In my view, this is a reading which Soph-
ocles’ Philoctetes invites.152 It depicts a theme which obsessed this
great playwright throughout his long lifetime: namely, the mythos of
fate overpowering human will.153

According to this reading, Sophocles’ Philoctetes is suffused with
the theme of power (both mortal and Divine) versus authority (also
both mortal and Divine). By a series of paradoxical pairings, Sopho-
cles subjects each of his characters to strange inversions. In the pro-
cess, he not only casts doubt on the ability of mortals to persuade one
another but also raises a specter of futility over efforts to try. Perhaps
the crowning irony is that in the end even Sophocles’ own proffered
resolution of this dilemma becomes suspect.

Sophocles’ drama unfolds against the backdrop of a prophecy.
When brought before the Greeks, Helenus, a Trojan captured single-
handedly by Odysseus, prophesies that Troy will never be defeated
unless Philoctetes returns with his god-given bow. Only then, he says,
will Philoctetes be cured of his god-sent injury, and will both he and
Neoptolemus gain glory in battle against the Trojans.

What ensues in Sophocles’ story is a series of paradoxical jux-
tapositions:

1(a) Opposing fate, Philoctetes claims righteous indignation and
justice: he will not return to help those who betrayed him, leaving him
to suffer alone in exile.

1(b) Embracing fate, Odysseus claims the ends justify the means:
the deception of Philoctetes serves a higher cause, one that “is
destined.”

Yet, neither Philoctetes nor Odysseus succeeds on his own terms.
QOdysseus’ strategy only temporarily takes Neoptolemus in, and Neop-
tolemus’ deception of Philoctetes is similarly short-lived. On the other
hand, Philoctetes’ sense of justice is ultimately defeated by the inter-
vention of Heracles, who bespeaks Divine Justice or Necessity.

UND MENSCH IN DER TRAGODIE DES SOPHOKLES 1 (1963)). For his own part, Poe observes
that in the Philoctetes control “is almost completely out of the hands of mortals. The gods
initiate the action and in the end bring it to accomplishment.” Id. at 38.

152. But ¢f. P. LAIN ENTRALGO, supra note 148, at 64-68.

153. See also C. THIRLWALL, REMAINS LITERARY AND THEOLOGICAL 9-10 (1878):
Not even the most superficial reader of [Sophocles’] works can fail to observe that they are
all impressed with a deep religious character, that he takes every opportunity of directing
the attention of his audience to an over-ruling Power, and appears to consider his own most
important function to be that of interpreting its decrees.
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2(a) Opposing fate, Philoctetes succeeds in sincerely persuading
Neoptolemus to act as a friend, and to do what Neoptolemus had
falsely promised before: namely, to end Philoctetes’ lonely exile and
return him to his homeland.

2(b) Embracing fate, claiming that Necessity compels it, Neop-
tolemus nevertheless fails to persuade Philoctetes as a friend to do
what is in Philoctetes’ best interest: namely, to return with the Achae-
ans and find health and glory.

Yet, both Philoctetes’ “success” and Neoptolemus’ “failure” are
temporary only; Neoptolemus’ failed attempt at sincere persuasion is
ultimately reversed, albeit by divine intervention; conversely, the same
intervention turns Philoctetes’ success into failure: he must join the
Achaeans after all, notwithstanding the injustices he suffered.

3(@) Opposing sincere, honest persuasion, both Odysseus and
Philoctetes succeed in their manipulative strategies. Odysseus con-
verts Neoptolemus to the former’s instrumental designs; for his part,
Neoptolemus successfully takes in Philoctetes, winning the latter’s
bow by deceit.

3(b) Embracing sincere, honest persuasion, Neoptolemus still
fails initially to persuade Odysseus that honesty with Philoctetes is a
better method than deception; and he fails again later on in his sincere
efforts to win over Philoctetes.

Yet, both the victory of dolos (by Odysseus over Neoptolemus and
by the latter over Philoctetes) and the defeat of peitho are overturned
in the end — by divine compulsion.

4(a) Intending deception, Neoptolemus actually tells Philoctetes
the truth: Neoptolemus describes himself to Philoctetes as a victim of
Odysseus’ deceit only to discover later that he was in fact, as was Phil-
octetes, a mere agent of Odysseus’ instrumental designs.

4(b) Intending truth and justice, Philoctetes disparages the gods
and professes his inability to show them proper piety. In response to
Neoptolemus® false tale of abuse at Odysseus’ hands, Philoctetes be-
moans his tragic fate and the heartlessness of the gods who suffer vil-
lains like Odysseus to succeed in worldly affairs, while righteous
mortals like Philoctetes (and, he naively believes, like Neoptolemus)
are left innocently to suffer injustice. Reasoning this way, Philoctetes
defies Helenus’ prophecy.

Yet, both Neoptolemus and Philoctetes are converted to opposing
positions. Neoptolemus realizes that he has been deceitfully manipu-
lated and that he must throw off Odysseus’ methods; Philoctetes
comes to realize that, contrary to his earlier impious remarks, the will
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of the gods cannot be resisted, and that his pathological clinging to his
injury reflects a false self-righteousness.

5(@) Commanding compliance, Heracles induces Philoctetes to
accept his fate, to be healed and serve as Troy’s conqueror alongside
Neoptolemus, as was prophesied.

5(b) Inducing belief with manipulative plot, Sophocles moves us
to accept divine Necessity as comporting with divine Justice.

Yet, both Heracles and the playwright subvert individual auton-
omy and freedom of choice. Heracles mocks human will by replacing
unsuccessful, sincere mortal persuasion with divine coercion. In the
name of celebrating freedom, Sophocles relies on theatrical manipula-
tion; he resorts to deus ex machina to overcome the tensions created
by his characters’ human error and stubbornness.

In this sense, the paradoxical counterpart to the divine coercion
which Sophocles interposes as “necessity,” and perhaps “justice” as
well, is a narrative device. After all, it is the force of Sophocles’ (mor-
tal/coercive) plot by which mortal designs are shown to be futile in the
face of divine intervention. But can mortal designs be made to turn
upon themselves in this way? Can one subvert the power of human
design without also inducing mistrust in the very language that seeks
to carry out such a task?

According to this reading of Sophocles’ Philoctetes, piety — mortal
submission to divine will — becomes the paramount theme.!5* Thus, -

154. Some critics have in fact read the Philoctetes as a testament to Sophocles’ skepticism
about the existence of the gods. For example, according to Poe, the gods’ “achievement by fiat of
their desires makes the struggles which have taken place on the stage, and over which the audi-
ence has agonized, completely inconsequential.” Poe, supra note 151, at 10. Poe describes this
breakdown of dramatic cause and effect (Sophocles’ “deliberate” use of the nonsequitur, [“the
calculated absence of causal relationship between events™]) as reminiscent of the primary device
of the modern theatre of the absurd. Id.

Thus, for Poe, Sophocles’ drama carries an existential message. Praising Philoctetes for his
unwavering “moral firmness,” even in the face of utmost degradation at the hands of scheming
men and indifferent gods, Poe concludes: “If there is no cosmic justice at least there is hope in
man, who can defend his own values.” Id. at 50.

Whether this is what Sophocles intended to convey or is simply Poe’s projection of mid-
twentieth-century existential philosophy remains problematic. It warrants noting, however, that
Philoctetes’ willingness to renounce even his treasured righteousness when directly faced with
the god’s decree, and in this way perhaps also indicating his willingness to accept his suffering
and all that led to it, may suggest more than “moral firmness.” Not unlike the story that the
Book of Job tells, it may suggest that it is the sovereign power of the god alone to which Philocte-
tes must yield. Viewed in this light, Philoctetes’ wound — perhaps symbolizing mortal injustice
— is not inconsistent with immortal justice. Indeed, one may say that it is only through suffering
the wound of mortal justice that we come to view a higher justice. Mortal suffering lacks rea-
sons. Yet, it is precisely this limitation of reason that reveals the lacuna between the human
world and the divine. To bridge that distance, one must accept the wound together with the
inarticulable suffering and lonely anguish that it entails. Thus, based on a Jobian reading of the
Philoctetes, suffering the wound of mortality knowingly and willingly gives birth to curative belief
and affirmation; it signifies the creature’s awakening to the transcendental justice of creation
itself. Perhaps, then, in this context the claimed right to be persuaded is but another gesture of



