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then receive conscious cultivation from legal specialists, including
courts, lawyers, and legal scholars. The cultivated term of art re-
sponds to the needs and interests that inform negligence in a more
refined and powerful way than does its uncultivated ordinary language
counterpart.

When cultivating a blend concept, one consciously and explicitly
designs its world-guidedness and reason-givingness so that it can per-
form effectively in responding to the needs and interests that inspired
the effort in the first place. Shaping the concept suitably is one step
toward ensuring that it catches on. One cannot, however, just select
any old needs and interests to address. A distinguishing feature of
blend concepts is that they belong to taxonomies of worth that purport
to respond to communally endorsed needs and interests, as opposed to
purely private or personal needs and interests. To engineer a blend
concept successfully one must embed it in a taxonomy that at least
apparently responds to needs and interests communally endorsed by a
group of potential users. So, for example, one evaluative point of tort
law is the vindication of popular-moral intuitions about corrective jus-
tice and unacceptably dangerous behavior. Negligence and related tort
concepts speak to the interests latent in these popular-moral intuitions;
hence negligence maintains its reason-givingness in its capacity as a
term of art.

Some blend concepts merely purport to respond to communally
endorsed needs and interests. Racial and sexual epithets, for example,
purport to be responsive to communally endorsed needs and interests,
but the needs and interests they actually address are not in fact com-
munally endorsed — assuming that the community in question in-
cludes members of the disfavored racial or ethnic group. This
assumption may well be questionable. Use of racial and sexual epi-
thets often represents an effort to define the boundaries of community.
Community boundaries, however, are subject to debate. One way to
criticize a racist, sexist, or other blend concept would be to show that
the needs and interests to which it purports to respond are not actually
communally endorsed because the community does not in fact endorse
them. Another way would be to show that those who communally
endorse them do not really comprise the community. In the end, to
complete our account of how to criticize and defend blend concepts,
we need a story about how to define communities. This story will be
complicated by the fact that blend concepts play a role in the process
of community definition. Although I will not attempt this story here,
I want to emphasize that blend concepts purport to live up to com-
munally endorsed needs and interests. In Part II, I will argue that the
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failure of a blend concept to deliver on this promise sharply stunts its
capacity to figure in objective judgments.

Before turning to the issue of objectivity, I would like to emphasize
a theme that runs throughout my characterization of blend concepts:
their social nature. Blend concepts are social in the following interre-
lated and mutually supporting respects.

1. They tend to be world-guided by social facts, such as conventional
mores, shared cultural ideas, community values, and customs.
2. Their application affects the social world, and it is appropriate to
take this into account when deciding whether to apply a blend concept in
a new or controversial case.
3. They belong to taxonomies of worth that reflect intersubjective eval-
uations of merit, not just personal preferences.
4. They purport responsiveness to communally endorsed needs and
interests.

Vindicating this multifaceted social nature is, as I shall argue in Part

II, essential to the objectivity of a blend judgment.

II. OBIECTIVITY

Critics of the concept of objectivity sometimes write as if it is a bad
concept because it can never answer to our demands of it. Catharine
MacKinnon, for example, argues that “women’s interest lies in over-
throwing the distinction [between subjective and objective] itself 42
Or they skeptically question particular applications of the concept in a
way that suggests an overall distrust of it. MacKinnon continues,
“[fleminism does not see its view as subjective, partial, or undeter-
mined but as a critique of the purported generality, disinterestedness,
and universality of previous accounts.”’#?* Duncan Kennedy writes
about the “initial apparent objectivity of [an] objectionable [legal]
rule”: “from my point of view the application of the rule to this case
feels like a nondiscretionary, necessary, compulsory procedure.”#* He
goes on to call this “the pseudo-objectivity of the rule-as-applied.”5
Richard Delgado speaks of critical race theory’s “distrust of law’s neu-
tral and objective facade.”46

Criticisms such as these indicate what we want out of objectivity:
a contrast from the arbitrary, the whimsical, the idiosyncratic, the
purely personal. We want the objective not to be — in a word —
subjective, as in the dismissive comment, “Well, you’re just being sub-

42. MACKINNON, supra note 1, at 120-21.
43. Id. at 121.

44. Kennedy, supra note 5, at 520.

45, Id. at 522.

46. Delgado, supra note 1, at 744.
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jective about this.” The reason this comment is dismissive is that, in
the situations in which such a comment is at all appropriate, we feel
entitled to ignore a judgment on the ground of its subjectivity. On the
other hand, sometimes we feel that we ourselves or others are not enti-
tled to ignore or flout certain judgments. We feel that some judgments
exert interpersonal validity, even with regard to individuals who do
not agree with or accept them. Our concern for interpersonal validity,
and hence objectivity, varies from context to context. In any case, in a
variety of contexts there are some judgments for which we think that
we can give reasons that would sustain their interpersonal validity and
hence preserve them from being arbitrary, whimsical, idiosyncratic, or
purely personal.

From these desires, feelings, and thoughts a concept of objectivity
emerges, according to which the objective is that which possesses in-
terpersonal validity by virtue of the reasons in its favor. This delinea-
tion of the concept is quite abstract and, therefore, elastic. I consider
this an advantage because of the diversity of kinds of judgments whose
objectivity we measure. But the abstraction and elasticity pose a con-
comitant disadvantage: by itself, the concept of objectivity tells us
very little about what it takes for a specific type of judgment to be
objective. For this task, we need specific conceptions of objectivity,
conceptions suitable for the types of judgment in question.4’ A con-
ception of objectivity suitable for a certain kind of judgment should
tell us why interpersonal validity matters in the context for which the
conception is suitable, and what it takes for a judgment of that kind to
exert interpersonal validity. The answers to these two questions will
be intimately connected.

In this Part, I develop a conception of objectivity suitable for blend
judgments. I accomplish this via exploration of alternative concep-
tions of objectivity that are suitable for scientific and moral or political
judgments. I consider their adequacy as models for a conception of
objectivity suitable for blend judgments. I conclude that neither scien-
tific nor moral-rationalist conceptions of objectivity can serve as is,

47. Often those writing about objectivity fail to distinguish between the concept of objectivity
and more particular conceptions of it. Kent Greenawalt’s recent book provides an example. See
KENT GREENAWALT, LAW AND OBIECTIVITY 3-7 (1992). Greenawalt surveys a number of
(what I would call) different conceptions of objectivity and considers whether any or all are
suitable to law. Among the conceptions he discusses are objectivity as determinacy of rules, see
id. at 11-89, objectivity as impartial treatment, see id. at 93-159, and objectivity as moral, polit-
ical, or economic rightness. See id. at 163-235. Greenawalt’s survey seems rather disjointed, in
part because he does not identify the concept of objectivity that would unify the various concep-
tions he considers. He also does not consider whether different conceptions might be more or
less suitable to different Kinds of legal judgments, depending on the type of concept applied in
each kind. Not all legal judgments apply blend concepts. The conception of objectivity I develop
here is suitable for blend legal judgments but may well not be suitable for other kinds.
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although they provide insight into what such a conception of objectiv-
ity must include. After articulating the blend conception of objectiv-
ity, I then use it as a regulative ideal against which to measure the
objectivity of specific blend judgments, demonstrating the critical bite
of the blend conception. Finally, I argue that the blend conception’s
pragmatic orientation makes it a practically workable regulative ideal.

I should emphasize from the outset that the blend conception of
objectivity, which specifies a set of conditions for objectivity in blend
judgments, is not a pure proceduralist conception: it does not specify
a procedure that, simply by virtue of its operation, renders the out-
come — whatever it might be — objective.4® Rather, it provides a
reliable heuristic for generating objective blend judgments, including
objective blend legal judgments. The conditions specified by the blend
conception are neither necessary nor sufficient for objectivity in blend
judgment — that is, a legal judgment might be interpersonally valid by
virtue of the reasons in its favor even if it has not been arrived at
through a process that fulfills these conditions, and the process is not a
guarantee that the judgment will be interpersonally valid by virtue of
the reasons in its favor. Nonetheless, if the conditions specified by the
blend conception are fulfilled in the process of coming to a legal judg-
ment, then it is very likely that the judgment will possess a high degree
of objectivity.

A. Scientific and Moral-Rationalist Conceptions of Objectivity

There is more than one scientific conception of objectivity, which is
to say that there is disagreement over what it takes for a scientific
judgment to exert interpersonal validity. The different scientific con-
ceptions fall into two categories, ontological and methodological. At
the heart of a scientific-ontological conception of objectivity lies the
idea that a scientific judgment is objective insofar as it corresponds to
facts about the world, facts that obtain regardless of the scientists
themselves. In this kind of conception, objective scientific judgments
exert interpersonal validity because, despite variations in individual
beliefs, goals, or desires, the facts that make a scientific judgment ob-
jective remain the same.*® Given that the goal of science is prediction

48. A lottery is an example of a pure proceduralist device: whatever number is chosen by the
established selection procedure is, by definition, the winner. There is no independent criterion
for defining the winning number.

49. Peter Railton advances this conception of objectivity. Peter Railton, Marx and the
Objectivity of Science, in THE PHILOSOPHY OF SCIENCE 763 (Richard Boyd et al. eds., 1991).
Railton presents the scientific-ontological conception as an epistemically externalist conception.
According to his account, a scientific judgment’s objectivity does not depend upon whether the
scientist who holds the judgment is aware of the facts that make it objective. One could present a
more epistemically internalist scientific-ontological conception by adding to the requirement of
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and control of the natural world, it makes sense for different scientists,
whatever differences in belief, goal, or desire they may have, to accept
objective scientific judgments because scientific-ontologically objective
judgments track that world and are therefore helpful in predicting and
controlling it.

Proponents of scientific-methodological conceptions of objectivity
agree that prediction and control of the natural world is a major goal
of science, but they deny that objectivity in scientific judgment is a
matter of correspondence to facts that obtain regardless of the scien-
tist’s beliefs, goals, desires, or representations of the facts themselves.>°
According to an individualist scientific-methodological conception, a
scientific judgment is objective when it is the product of a method that
publicly tests interpersonally comprehensible hypotheses against ob-
servational, experiential data. This conception is individualist because
the method it recommends can, in principle, be performed by a single
individual, working alone.5! An alternative scientific-methodological
conception is more socialist. A socialist scientific-methodological con-
ception incorporates the individualist conception of objectivity but
adds to it a requirement that, for a scientific judgment to be objective,
the judgment, its background theoretical assertions, hypotheses, and
assumptions, and the interpretation of its supporting data must all be
proffered for and receive public scrutiny and criticism from diverse
quarters.52 For both individualist and socialist scientific-methodologi-
cal conceptions, publicity is the cornerstone of objectivity. The social-
ist conception, however, requires collective participation, whereas the

correspondence a requirement that a scientist who holds the judgment in question must also be
aware of this correspondence.

50. Note that advocates of scientific-methodological conceptions can consistently maintain
that the truth of a scientific judgment, even if not its objectivity, is a matter of correspondence to
facts that obtain regardless of the scientist’s beliefs, goals, desires, or representations of the facts
themselves.

51. Representatives of the individualist scientific-methodological camp include Carl Hempel
and Bas van Fraassen. See, e.g.,, CARL HEMPEL, ASPECTS OF SCIENTIFIC EXPLANATION AND
OTHER ESSAYS IN THE PHILOSOPHY OF SCIENCE 141 (1965); BAs C. VAN FRAASSEN, THE
SCIENTIFIC IMAGE 82 (1980).

52. Feminist philosophy of science has produced the strongest proponents of socialist scien-
tific-methodological conceptions. These include Sandra Harding, Helen Longino, and Lynn
Nelson. See HARDING, supra note 1, at 105-37, 150; HELEN LONGINO, SCIENCE AS SOCIAL
KNOWLEDGE 62-82 (1990); Helen Longino, Essential Tensions— Phase Two: Feminist, Philo-
sophical, and Social Studies of Science, in A MIND OF ONE’s OWN 157-72 (Louise M. Antony &
Charlotte Witt eds., 1993); LynN H. NELsoN, WHO KNows: FroM QUINE TO A FEMINIST
EMPIRICISM 43-81, 255-99 (1990). Longino emphasizes the necessity of “recognized avenues for
criticism,” such as journals, conferences, and the institution of peer review, all of which provide
arenas for public scrutiny and criticism. LONGINO, supra, at 76. Harding, who writes from a
different wing of feminist philosophy, emphasizes the need to study scientifically background
cultural beliefs and assumptions about different individuals and groups who participate in scien-
tific inquiry. HARDING, supra note 1, at 149.
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individualist conception does not. On either conception, the publicity
of objective judgments lends them interpersonal validity because pub-
licity helps ensure that scientific judgments adequately explain empiri-
cal appearances, whatever theories, norms, values, beliefs, or desires
inform a particular scientist’s judgments.53 Empirical adequacy facili-
tates prediction and control of natural phenomena; objective judg-
ments thereby serve the central scientific goal. Thus, it makes sense
for them to exert interpersonal validity amongst scientists and others
who share a belief in the goals of science.

For present purposes, we need not settle the question of which sci-
entific conception of objectivity is most suitable for scientific judg-
ments. Although the scientific conceptions can help us delineate the
specifications of the blend conception of objectivity,* at this point we
need to see why scientific conceptions do not provide a conception of
objectivity suitable to blend judgments. In both the scientific-ontologi-
cal and scientific-methodological conceptions, a judgment’s interper-
sonal validity depends upon its service to the goal of prediction and
control of natural phenomena. On the scientific-ontological concep-
tion, correspondence to the natural world is the reason an objective
scientific judgment exerts interpersonal validity. On the scientific-
methodological conceptions, satisfying some kind of publicity require-
ment is the reason an objective scientific judgment exerts interpersonal
validity. Although the mechanism of service is different according to
the two types of scientific objectivity, in each of them objective judg-
ments exert interpersonal validity because they serve the goal of pre-
diction and control of natural phenomena. This is not the goal,
however, in domains such as law, etiquette, humor, and aesthetics, in
which we apply blend concepts. So a conception of objectivity pre-
mised on that goal makes little sense for blend judgments, which, un-
like scientific ones, are not from the descriptivist stance made
efficacious for prediction and control.55 Notice that, even on the scien-

53. Some advocates of scientific-methodological conceptions, such as Hempel and Longino,
are realists; they take empirical adequacy to warrant ontological inferences about how the natu-
ral world is, independent of particular theories, norms, values or beliefs and desires. Others, like
van Fraassen, are instrumentalists and reject such inferences. Note that, regardless of whether or
not they are instrumentalists, scientific-methodological proponents advocate epistemically in-
ternalist conceptions of objectivity: those executing a scientific method that is sufficiently public
to confer objectivity will be consciously applying procedures with the power to do this, creating
an internalist connection between objectivity and awareness of what makes certain judgments
objective.

54. See infra text accompanying notes 72-77.
55. It is the unsuitability of a scientific-ontological conception to blend judgments that seems
to prompt Bernard Williams’s conclusion that converged-upon scientific judgments are objective

whereas converged-upon thick ethical judgments are unlikely to be objective. WILLIAMS, supra
note 11, at 151-53. When he discusses scientific judgments, Williams appears to have in mind a
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tific-ontological conception, correspondence to natural fact is not, in
itself, constitutive of objectivity. Correspondence amounts to objectiv-
ity, on that conception, because correspondence creates interpersonal
validity by facilitating prediction and control. Even the scientific-
ontological conception, then, does not treat objectivity simply as a
matter of metaphysics.

If scientific conceptions of objectivity do not provide ready-made
models for a conception of blend objectivity, perhaps moral-rationalist
conceptions do. According to moral-rationalist conceptions of objec-
tivity, a moral or political judgment is objective when a specified group
of people — the specification varies from version to version — largely
agrees upon it or would largely agree upon it; again, views as to
whether agreement must be actual or may be hypothetical vary.5¢ Ac-
cording to such conceptions, agreed-upon moral and political judg-
ments exert interpersonal validity because agreement signals that they
are acceptable to the individual members of the specified group. This
means that agreed-upon moral and political judgments serve the end
of coordinating action in mutually acceptable fashion, without resort
to force and violence — a major goal of morality and politics accord-
ing to certain leading accounts.5”

As do scientific conceptions of objectivity, moral-rationalist con-
ceptions fall into two categories. They can be dialogical or monologi-
cal. I will consider Jiirgen Habermas’s dialogical moral-rationalist
conception of objectivity and then John Rawls’s monological moral-
rationalist conception. Habermas delivers an account of when
“purer” normative judgments of what ought to be done qualify as ob-
jective.5®¢ He maintains that discourse of a certain kind — which he
labels “argumentation”® — produces objectivity. In other words, a

scientific-ontological conception of their objectivity. Id. at 136, 152. Due to the scientific-onto-
logical conception’s unsuitability for thick judgments, it makes sense that, when measured by this
conception, thick judgments fail to seem objective. Williams himself suggests an alternative,
Aristotelian conception of objectivity that, he concedes, might show how thick ethical judgments
could be objective, but he doubts that such a conception can in fact be developed. Id. at 152-55.
The blend conception of objectivity I advance later in this chapter is nothing like the Aristotelian
conception to which Williams refers.

56. Jiirgen Habermas and John Rawls each deliver versions of the moral-rationalist concep-
tion of objectivity. Both consider agreement (actual, in the case of Habermas; hypothetical, in
the case of Rawls) essential to objectivity. HABERMAS, supra note 36, at 65; JOHN RAWLS,
POLITICAL LIBERALISM 112, 119 (1993).

57. Contemporary representatives include Allan Gibbard and John Rawls. See GIBBARD,
supra note 11, at 322-25; RAWLS, supra note 56, at 8-11; JOHN RAwLS, A THEORY OF JUSTICE
3-6 (1971).

58. I use the term purer normative judgments to refer to judgments that apply normative
concepts that are significantly less or less directly — some would argue, not at all — world-
guided than are blend concepts. Ought is such a concept.

59. HABERMAS, supra note 36, at 44, 45-47, 57-68.
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judgment is objective if and only if it is reached through the process of
argumentation. Argumentation is the process of publicly and collec-
tively providing reasons for and against a judgment. Public provision
of reasons ensures that the judgment is the product of a rational, genu-
ine consensus rather than the outcome of strategic manipulation. The
ground rules for argumentation are: (1) every competent speaker-
actor is allowed to participate; (2) everyone is allowed to question, to
introduce any assertion, or both and to express his attitude, desires,
and needs; and (3) no speaker may be prevented, by any form of coer-
cion, from exercising the rights specified in the first two ground rules.
These ground rules presuppose that objectivity consists in satisfying
principle U: “All affected can accept the consequences and the side
effects its general observance can be anticipated to have for the satis-
faction of everyone’s interests (and these consequences are preferred to
those of known alternative possibilities for regulation).”¢0
Habermas’s dialogical moral-rationalist conception suffers from a
number of problems. To start with a relatively minor one, the “tran-
scendental-pragmatic” argument Habermas advances in favor of U
does not wash. Habermas argues that anybody attempting to dispute
U via argumentation finds herself presupposing U. That is, so long as
the opponent of U takes herself to be voicing her opposition within a
process oriented toward genuine understanding and consensus, she
must be regarding herself as abiding by the ground rules that in fact
build U into the foundation of practical discourse. The two most
prominent difficulties with Habermas’s defense of U against the skep-
tic lie in his arguably questionable characterization of argumentation
and his inadequate response to the skeptic who rejects U via some
nonargumentative mechanism. Habermas’s conception of argumenta-
tion rules out repression and coercion, by definition. Insofar as impos-
ing normative judgments on (some of) those affected without their
genuine consent and understanding is coercive, repressive, or both —
and it often is — doing so is indeed incompatible with Habermasian
argumentation. But other conceptions of what might plausibly qualify
as argument not only do not stipulate the inadmissibility of coercion
and repression, but would in fact license some forms of these activities
as inherently part of the process of argument — manipulation by rhet-
oric, for example. Habermas might correct for this problem by sur-
rendering the term argumentation. He could accept that there are
other conceptions of that activity with equally valid claim to the term,
conceptions that would not serve his purposes against the skeptic; he

60. Id. at 65.
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might then appropriate another term, such as practical discourse, and
run his argument against the U-skeptic accordingly. There are two
snags in this strategy, though. One, the more rarefied the term
Habermas appropriates, the more it suggests that the activity in ques-
tion is rather specialized and, hence, that the opponent of U can op-
pose without engaging in it — without, that is, engaging in an activity
that requires her to presuppose U. Two, whatever the terms,
Habermas’s defense of U tends toward question begging. The question
at hand is, must we have everybody’s genuine consent to and agree-
ment upon normative judgments? If Habermas stipulates that the
only practice or activity that could vindicate a negative answer to this
question must itself meet its conditions, he clearly begs the question.
In an effort to avoid this problem, Habermas argues that he is not
making any stipulations here: he is simply noting a fact about what he
calls the logic of argumentation or discourse — a fact that just exists,
that is not capable of some sort of “ultimate justification.”s! But this
argument merely returns us to the quagmire of trying to ascertain that
Habermas’s understanding of argumentation or practical discourse
holds up. Note that Habermas cannot resort to an outright normative
claim here, such as the claim that we must (morally) have everybody’s
consent, because then he definitely cannot catch the skeptic.

Regardiess of whether Habermas can defend U to the thorough-
going skeptic, U has other problems as a constitutive criterion of ob-
jectivity. U requires unanimous acceptance, under conditions of
argumentation. This seems to be a way of guaranteeing standpoint-
independence. But, even if the ground rules for argumentation are in
place, argumentation might not produce standpoint-independent judg-
ments. Just because everybody is allowed to speak and to question
does not mean that everybody will. Even when everybody does speak,
differences in style and status will afford some voices more weight.
Furthermore, even if no speaker is silenced, all contributions receive
equal consideration, and convergence results, the judgment reached
still. may not be objective, despite its standpoint-independence. Objec-
tivity, even on the moral-rationalist conception, requires more. Objec-
tivity also requires that reasons support the judgment, and
convergence at the end of a process of argumentation need not be con-
vergence based on reasons. Imagine a group in which people did noth-
ing in support or criticism of a judgment but express their individual
desires. The group reaches consensus on the basis of which desires are
expressed most lustily, most prevalently, or both. Depending on the

61. Id. at 94-98.
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nature of the judgment, we may not think individual desires count as
reasons for it. For the desire-driven group, convergence after argu-
mentation may not signal objectivity. The same could be said about
judgments based entirely on expressions of attitude or need.

Finally, and most seriously, Habermas’s constitutive criterion of
objectivity is wildly unrealistic. It puts any serious degree of objectiv-
ity out of reach. According to Habermas, U sets the major condition a
judgment must meet to qualify for objectivity: everybody affected by
the judgment must be able to accept the anticipated consequences of
its general observance. Given this condition, one might think that
Habermas would accept some sort of hypothetical or counterfactual
test for determining whether a judgment satisfies U, whereby an indi-
vidual or a group of individuals goes through a thought experiment to
see whether all affected would, if they were consulted, “be able to”
accept the judgment in question. This alternative resembles the
method Rawls advocates in 4 Theory of Justice, in which he asks each
reader individually to construct the original position and then conduct
the deliberations that would take place there.5? Habermas, however,
explicitly rejects this kind of hypothetical or counterfactual
proceduralism. He says that “the justification of norms and com-
mands requires that a real discourse be carried out and thus cannot
occur in a strictly monological form, i.e., in the form of a hypothetical
process of argumentation occurring in the individual mind.”¢* He also
makes it clear that not only does full objectivity elude any judgment
tested “monologically,” but that, in his view, U “suggests the perspec-
tive of real-life argumentation, in which all affected are admitted as
participants.”’6* When Habermas says that all affected must be able to
accept the consequences of a judgment if that judgment is to qualify as
objective, he really means that all affected must accept the conse-
quences of the judgment. This comes as no surprise when one remem-
bers the rules of discourse he claims U presupposes.5> These stress the
actual participation of every speaker-actor affected. Although
Habermas does not state this explicitly, it seems quite clear that in his
view for a judgment to achieve genuine objectivity, all those affected
must participate in argumentation regarding it, and all participants
must consent to it.

The problem is that this seems to make any serious degree of objec-
tivity unattainable. Some of our most important judgments — be they

62. RAWLS, supra note 57, at 17-22,

63. HABERMAS, supra note 36, at 68.

64. Id. at 66.

65. See supra text accompanying note 60.
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purer normative ones or blend judgments — affect so many people
that it is hard to conceive of a discursive procedure that could include
all of them when a particular judgment’s objectivity has been called
into question. Even if technology could enable discussion on a far
wider scale than we have managed to date, the costs of such discus-
sion, in terms of time alone, are daunting. Additionally, the prospect
of such discussion resulting in consensus — even in very near consen-
sus — is minimal. Moreover, even if we thought this alternative to be
worth the costs and even if consensus were obtained, massively wide-
scale discourse still would not meet Habermas’s conditions. Given
that legal and political judgments will affect people who do not yet
exist, it is impossible to obtain the consent of all those affected by these
judgments.

Habermas might well respond that, although the conditions he sets
are for full objectivity, objectivity is, after all, a matter of degree. He
might regard his specification as a regulative ideal, to be approximated
in practice. I too think that objectivity comes in degrees,56 but
Habermas’s regulative ideal is excessively ambitious. Our efforts to
conform to an overly ambitious ideal are likely to be clumsy and dis-
satisfying. Habermas’s scheme illustrates the problem well. Assume
for the moment that Habermas has provided an attractive regulative
ideal of objectivity. Even if this were so, it is impossible to say, with
any degree of conviction, which practically feasible approximation of
practical discourse is likely to preserve best this procedure’s efficacy in
guaranteeing objectivity. Acknowledging pragmatic constraints does
not tell us just how to modify practical discourse so as to afford it
appropriate regulatory force. For instance, if we are not going to in-
clude all affected, by what principle should we choose whom to in-
clude to get a successful approximation of impartiality?
Representatives of each group affected? If so, how do we decide which
members are representative for these purposes? Or should we elimi-
nate those groups most likely to have a distorting influence if they are
included at the expense of other groups? Moreover, who finally gets to
decide which approximation we will use and how it will be imple-
mented? If we manage to appoint a group of deliberators, we still need
to handle the matter of consensus. Anybody who has ever engaged in
group deliberations knows how hard uncoerced consensus is to
achieve. When approximating practical discourse, should we settle for
less than complete consensus? If so, what should the rule be? Some-
thing simple, like a two-thirds majority suffices to establish the objec-

66. See infra note 78 and accompanying text.
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tivity of a judgment? Or something more nuanced, which takes
account of who happens to be consenting and who happens to be dis-
senting? Neither of these alternatives seem satisfactory. Maybe we
should continue to rely on having complete consensus but weaken the
prohibition on coercion. Maybe we should allow some forms of coer-
cion on the ground that they do not undermine too much the objectiv-
ity of the ultimate judgment. We might allow people to display the
kind of impatience that silences others into agreement, for instance.
But it is hard to see how this would not be a threat to the kind of
objectivity indicated by Habermasian practical discourse.

My point is not that a conception of objectivity suitable for blend
concepts — or any other conception of objectivity, for that matter —
cannot or should not be responsive to pragmatic considerations. My
point is that it must be responsive to them. Premising such a concep-
tion on an excessively ambitious regulative ideal, however, detracts
from the effort. By designing a conception for conditions that cannot
ever practically be met, one simply creates complex problems about
how to adapt the account to the conditions in which we are. It would
be much better to design our conception on the basis of our actual
circumstances.

One way to remedy much of the impracticality of Habermas’s dia-
logical moral-rationalist conception would be to eliminate dialogue as
a prerequisite to objectivity. Monological moral-rationalist concep-
tions of objectivity, such as John Rawls’s, do just this.6” Rawls ad-
vances the following conception of the objectivity of moral-political
judgments.

Political convictions (which are also, of course, moral convictions) are
objective — actually founded on an order of reasons — if reasonable and
rational persons, who are sufficiently intelligent and conscientious in ex-
ercising their powers of practical reason, and whose reasoning exhibits
none of the familiar defects of reasoning, would eventually endorse those
convictions, or significantly narrow their differences about them, pro-
vided that these persons know the relevant facts and have sufficiently
surveyed the grounds that bear on the matter under conditions favorable
to due reflection. . . . To say that a political conviction is objective is to
say that there are reasons, specified by a reasonable and mutually recog-

67. Rawls proffers an articulation of the concept of objectivity, along with three possible
conceptions. RAWLS, supra note 56, at 110-21. In addition to the political-constructivist con-
ception Rawls favors, he discusses a rational-intuition conception and a Kantian-moral construc-
tivist conception. Here 1 will concentrate upon Rawls’s preferred conception, the political-
constructivist one. I do not adopt Rawls’s articulation of the concept of objectivity because it is,
in my opinion, overly baroque. Rawls delineates five “‘essential elements of a conception of objec-
tivity,” each of which is quite complex. Id. at 110-15. I prefer my own more simple articulation,
see supra text accompanying note 47, according to which the objective is that which possesses
interpersonal validity in virtue of the reasons in its favor.
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nizable political conception, sufficient to convince all reasonable persons
that it is reasonable.8
The Rawlsian conception of objectivity differs from the Habermasian
one in a number of respects. First and foremost, it is monological
rather than dialogical. On the Rawlsian conception, a moral-political
judgment need not go through any dialogical process, such as
Habermasian argumentation, for it to be objective. A single individ-
ual’s judgment, formed in total isolation from others, could be objec-
tive, if others would (largely) agree with it. This brings us to the
second difference. The Rawlsian conception requires only hypotheti-
cal agreement rather than actual agreement. So a judgment can be
objective even if others have not even considered it, let alone whether
they already agree to it. Finally, the third difference between the
Rawlsian and Habermasian conceptions lies in the scope of the people
who must actually, or would have to, agree to a judgment for it to be
objective. Whereas Habermas insists that agreement come from all
those affected by the judgment, Rawls insists only that it come from
those “reasonable and rational persons, who are sufficiently intelligent
and conscientious in exercising their powers of practical reason, and
whose reasoning exhibits none of the familiar defects of reasoning™°
— clearly, a subset of all those affected by most political judgments.

Each of the forgoing differences makes Rawls’s monological
moral-rationalist conception of objectivity more practical than
Habermas’s dialogical conception. Monological application is easier
to execute than dialogical application; hypothetical agreement is easier
to achieve than actual agreement; agreement with “reasonable,” intel-
ligent, conscientious, correctly reasoning people tends to come easier
than agreement with “unreasonable,” stupid, careless, or error-prone
reasoners.”? Unfortunately, each of the differences between
Habermas’s conception and his own also detracts from the attractive-
ness of Rawls’s conception as model for blend objectivity.

For a blend judgment to exert interpersonal validity — for an ap-
plied blend concept to exert reason-givingness interpersonally — it
should live up to its social nature.”! It should be world-guided by the
appropriate social facts, it should reflect the intersubjective evaluations
of merit implicit in the taxonomy of worth to which the blend concept
belongs, and it should, as purported, respond to communally endorsed

68. RAWLS, supra note 56, at 119 (footnote omitted).
69. Id.

70. Precisely what makes people “reasonable” or “unreasonable” is not entirely clear in
Political Liberalism. Settling the question is not, however, important to my present purposes.

71. For my defense of this claim, see infra text accompanying notes 74-77.
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needs and interests. In controversial or novel cases, monological ap-
plication is unlikely to accomplish any of this. First, no single individ-
ual is likely to be aware of and sensitive to all the relevant
conventional mores, cultural ideas, community values, and customs
that world-guide a particular blend concept. Users of the concept are
likely to vary in their knowledge of and sensitivity to such informa-
tion, depending upon how they are situated within the culture. Sec-
ond, when a single individual applies a blend concept, the application
may well reflect personal preference, rather than an intersubjective
evaluation of merit, and represent a response to personal needs and
interests, rather than communally endorsed ones. In a controversial
or novel case, it is improbable — although not impossible — that a
single individual would have the cultural information and insight nec-
essary to apply a blend concept so that it lives up to its social nature.
Dialogical application, on the other hand, stands a better chance of
achieving this goal, thereby yielding blend judgments with interper-
sonal validity.

A dialogue that produces at least some degree of actual agreement
among those who may or may not be “reasonable,” intelligent, consci-
entious, and correctly reasoning, but who will be affected by the judg-
ment, is likely to do a better job of keeping blend judgments true to
their social nature than a dialogue that produces a judgment only hy-
pothetically agreed upon by those with carefully circumscribed qualifi-
cations. Actual agreement among very different members of the
culture keeps the judgment reflective of genuinely intersubjective eval-
uations of merit and responsive to communally endorsed needs and
interests. Hypothetical agreement is all too easily presumed to exist
and to extend to those who are quite different from one another.

A defender of the Rawlsian conception might respond that, while
it takes actual agreement to determine if a judgment is in fact objec-
tive, actual agreement is not what makes the judgment objective.
Likewise, such a defender might acknowledge that a dialogical proce-
dure is useful for checking whether or not actual agreement obtains,
yet it is not the use of such a procedure that makes the resulting judg-
ment objective. I reject these defenses of the Rawlsian conception as a
model for blend objectivity because I believe that a conception of ob-
jectivity should tell us not only what makes a judgment objective, but
also something serious about what it takes for a judgment to be objec-
tive. Even conceding the distinction between criteria for objectivity
and techniques for ascertaining whether the criteria have been ful-
filled, we need a conception of objectivity that instructs us as to the
latter as well as to the former. Insofar as the Rawlsian monological
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moral-rationalist conception does not, it suffers from a defect similar
to the Habermasian conception: it presents us with an ideal without
telling us how to instantiate it. This undermines the practicality the
Rawlsian alternative seemed to offer.

In any event, with regard to blend judgments, the distinction be-
tween criteria for objectivity and techniques for ascertaining whether
the criteria have been fulfilled is problematic. Recall that, for a blend
judgment to exert interpersonal validity, it must apply the blend con-
cept it contains so that it lives up to its social nature. This requires
that the application reflect the appropriate intersubjective evaluations
of merit and respond to communally endorsed needs and interests.
Quite commonly, however, the evaluations of merit and needs and in-
terests addressed by a particular blend concept are tacit and unspeci-
fied among the users of that concept. Under these circumstances,
satisfying the major criterion for interpersonal validity — having the
application live up to the blend concept’s social nature — will require
a technique that generates or reinforces an intersubjective evaluation
of merit and a communal endorsement of the underlying needs and
interests. At this point, it becomes difficult to distinguish sharply be-
tween criteria for objectivity in blend judgments and techniques for
ascertaining whether the criteria have been fulfilled because the pro-
cess of ascertaining fulfiliment generates, at least partially, some of the
criteria. This point emerges more clearly if we return to the question
of whether it is possible for a single individual monologically applying
a blend concept to arrive at an objective blend judgment, or whether
this is simply impossible. In cases in which there is serious unclear-
ness about which evaluations of merit are intersubjective or which
needs and interests are communally endorsed, or both, dialogue may
be the only technique that can effectively resolve these matters. If this
is true, in those cases it is not only improbable that an individual ap-
plying a blend concept monologically will arrive at an objective blend
judgment, it is impossible. Again, in such cases, it becomes difficult to
distinguish sharply between criteria for objectivity in blend judgments
and techniques for ascertaining whether the criteria have been fulfilled
because the process of ascertaining fulfillment at least partially gener-
ates some of the criteria.

In the end, one might think a conception of objectivity should in-
form us not only about criteria for objectivity, but that it should also
tell us something serious about which techniques would be best for
ascertaining that these have been fulifilled, and that the distinction
makes sense in the context of blend judgments. Or one might con-
clude that engaging in techniques to ascertain a judgment’s objectivity
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generates, at least partially, prerequisites to that judgment’s objectiv-
ity. In either case, Rawls’s version of a monological moral-rationalist
conception is inadequate as a conception of objectivity suitable to
blend judgments.

B. The Blend Conception of Objectivity

So far, in discussing both scientific and moral-rationalist concep-
tions of objectivity, I have chronicled their shortcomings as concep-
tions of objectivity suitable for blend judgments.’? Yet the forgoing
discussion yields affirmative information as well as negative. This is
not surprising. All plausible conceptions of objectivity instantiate the
same concept, in which the objective is that which possesses interper-
sonal validity by virtue of the reasons in its favor. Conceptions suita-
ble for different kinds of judgments vary, depending upon the context
in which the judgments in question are made and why objectivity mat-
ters in that context. Up to this point, I have emphasized differences in
context and in why objectivity matters, but, to the extent that there are
similarities in these respects, we can borrow from alternative concep-
tions of objectivity in articulating one suitable for blend judgments.

At the most general level, from the scientific and the moral-ration-
alist conceptions we learn about the structure of plausible conceptions
of objectivity: they all account for the interpersonal validity of objec-
tive judgments in light of an important goal or interest shared by those
party to the judgment. For scientific judgments, the goal is prediction
and control of natural phenomena. For moral and political judg-
ments, the goal is — again, on some leading accounts — coordination
of action in mutually acceptable ways, without resort to force or vio-
lence. For blend judgments, specifying a single major goal is more
tricky. As noted before,”® we make blend judgments in a wide variety
of contexts, such as law, etiquette, humor, and aesthetics. Different
goals inform different contexts. In fact, even within a single context,
such as law, different goals inform different subcontexts.’ Whatever
the more specific goal apropos a particular context, however, sincerely
made blend judgments are always meant to be reason-giving. In order
to exert the interpersonal validity constitutive of objectivity, objective
blend judgments must be interpersonally reason-giving. They stand a
chance of this because of the social nature of blend concepts. To capi-

72. 1 have also avoided taking a stand as to their merits as conceptions of objectivity for
scientific and moral judgments, as the case may be.

73. See generally supra section 1.B.

74. See my comparison of judgments of negligence and judgments of what is speech, infra
notes 80-93.
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talize on this chance, a blend judgment must apply its blend concept
so that it lives up to this nature, which requires that the application be
world-guided by the appropriate social facts, that it reflect the inter-
subjective evaluations of merit implicit in the taxonomy of worth to
which the blend concept belongs, and that it respond, as purported, to
communally endorsed needs and interests. The second and third of
these requirements dictate that the blend conception of objectivity
conform to the structure of scientific and moral-rationalist concep-
tions. A prerequisite to objectivity in blend judgment is that there be
some shared goals, values, and interests.

Another lesson learned from the scientific and moral-rationalist
conceptions of objectivity is that objective judgments, on whatever
conception, are constrained judgments. Constraints upon judgment
can take different forms. On the scientific-ontological conception, the
natural world as it is — independent of scientists’ beliefs, goals,
desires, or representations of the facts — constrains which judgments
count as objective. Only those that correspond to the world as it is
qualify. On the scientific-methodological and the dialogical moral-
rationalist conceptions, procedures supply constraint. Only judgments
that survive certain processes can count as objective. The method may
be individualist (as in the individualist scientific-methodological con-
ception), collective (as in the socialist scientific-methodological con-
ception), dialogical (as in the dialogical moral-rationalist conception),
or hypothetical (as in the monological moral-rationalist conception).
Constraint guards against arbitrariness, whimsy, and idiosyncrasy; it
ensures that not just any old judgment qualifies as objective.

Which form constraint should take within a given conception of
objectivity depends upon why objectivity matters in the context in
question and what kinds of reasons can sustain interpersonal validity
there. Proponents of different versions of scientific conceptions dis-
agree over what kinds of reasons can sustain interpersonal validity in
the scientific contexts. Likewise, proponents of different versions of
moral-rationalist conceptions disagree over what kinds of reasons can
sustain interpersonal validity in moral and political contexts. Thus,
proponents of rival versions of these conceptions of objectivity disa-
gree over what form constraints upon judgment should take.

To sustain a blend judgment’s interpersonal validity, reasons on its
behalf must bear out the applied blend concept’s social nature. Two
types of constraint seem well suited to this task: dialogical methodol-
ogy for arriving at blend judgments and empirical constraints upon
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blend judgments. As I argued previously,”> dialogical methods for
making a blend judgment ensure that the applied blend concept lives
up to its social nature and thus constrain which judgments will count
as objective: some applications of a blend concept will not survive
dialogical consideration. Empirical constraint of a certain kind also
serves to ensure that an applied blend concept lives up to its social
nature. In scientific conceptions of objectivity, empirical constraint
takes the form of responsiveness to natural facts — either facts about
the world as it is or facts about empirical appearances. In a blend
conception of objectivity, empirical constraint comes in the form of
responsiveness to the social facts that tend to world-guide blend con-
cepts. Requiring this responsiveness to empirically ascertainable so-
cial facts constrains the possible applications of a blend concept.

According to both scientific-methodological and moral-rationalist
conceptions, the reasons that sustain objective judgments are interper-
sonally available reasons.” On scientific-methodological conceptions,
the reasons in favor of an objective judgment are interpersonally testa-
ble and interpersonally comprehensible. Judgments that rely solely on
individual personal preferences, tastes, and inclinations are insuffi-
ciently public to qualify as objective. Moral-rationalist conceptions
distinguish interpersonally available reasons from expressions of indi-
vidual personal preference, taste, and inclination, rejecting the per-
sonal in favor of the interpersonal, as bases for objective judgments.
Even the Habermasian moral-rationalist conception — which autho-
rizes participants in argumentation to assert and express their individ-
ual desires, attitudes, and needs — would not count these as bases of
objective judgment unless a judgment premised upon them received
collective endorsement.

Interpersonal availability of the reasons on behalf of a blend judg-
ment contributes directly to its interpersonal validity. The kind of in-
terpersonal validity that matters for blend judgments is interpersonal
reason-givingness, which is far more sustainable when the reasons in
favor of a particular application of a blend concept are interpersonally
available, and when it is clear that these amount to more than expres-
sions of individual personal preference, taste, and inclination.””

75. See supra text accompanying note 71.

76. Due to its epistemologically externalist slant, the scientific-ontological conception of ob-
jectivity does not require interpersonal availability of the reasons that sustain a scientific judg-
ment’s interpersonal validity. This is because the scientific-ontological conception does not
require that the reasons that sustain the judgment’s interpersonal validity be available.

77. Cass Sunstein notes that, historically speaking, American constitutional law has required
“government to provide reasons that can be intelligible to different people operating from differ-
ent premises,” as a means of ensuring impartiality. CAss R. SUNSTEIN, THE PARTIAL CONSTI-
TUTION 24 (1993). Sunstein is not concerned with the objectivity of blend judgments, but he
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On all versions of the scientific and moral-rationalist conceptions
of objectivity, convergence upon a judgment is a mark of its objectivity.
On the scientific-ontological conception, convergence is a sign of re-
sponsiveness to the world as it is, independent of beliefs, goals, desires,
or representations of the facts; on the scientific-methodological con-
ception, convergence demonstrates that public testing has vetted a
judgment for too much responsiveness to any individual scientist’s per-
sonal inclinations, values, and beliefs. The dialogical moral-rationalist
conception regards convergence as constitutive of objectivity; the
monological moral-rational conception treats potential, if not actual,
convergence in the same way. The connection between convergence
and interpersonal validity is fairly obvious: if a person endorses a
judgment, she considers it valid; if everybody endorses that judgment,
they all regard it as valid. If the judgment applies a blend concept —
which, as such, has a social nature — the judgment will be interper-
sonally valid in a strong sense. That is, it will be interpersonally rea-
son-giving, and those who have converged upon it will regard it as
reason-giving for one another, as well as for themselves.

Convergence simply suggests — rather than vouchsafes — objec-
tivity. Only when a convergence rests upon reasons is it a sign of gen-
uine objectivity. Furthermore, convergence upon a blend judgment
signals objectivity only when genuinely shared goals, values, and inter-
ests inform the dialogical method by which the judgment was reached,
and when that method is genuinely dialogical. Without confidence in
these matters, we cannot be sure that a converged-upon blend judg-
ment has indeed applied a blend concept so that it lives up to its social
nature. Disparities in power comprise one major obstacle both to the
responsiveness to genuinely shared goals, values, and interests and to
the unfolding of a genuinely dialogical method. Generally speaking,
the greater the disparity in power between parties to a blend judgment,
the more likely the judgment responds to goals, values, and interests
shared only by the relatively empowered, and the more likely that
their contributions control the dialogue through which the parties
reach the judgment. A conception of objectivity suitable for blend
judgments requires regulation of power disparities, which interfere with
satisfying the other specifications for objectivity.

On the basis of a consideration of the merits and demerits of scien-
tific and moral-rationalist conceptions of objectivity as models, we
have arrived at a conception of objectivity suitable for blend judg-

emphasizes the relationship between interpersonally available reasons and impartiality in consti-
tutional law for much the same reasons that I include support by interpersonally available rea-
sons as one of the specifications for objectivity in blend judgments.
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ments. We have seen how each specification of this conception an-
swers to the concept of objectivity: how each specification contributes
to the interpersonal validity, sustained by reasons, of blend judgments
in light of the social nature of the concepts they apply. The specifica-
tions, in sum, are: shared values, interests, and goals; constraints upon
Jjudgment in the form of dialogical methodology and empirical con-
straints; interpersonally available reasons; convergence; and regulation
of power disparities. A blend judgment is very likely to be objective,
then, when it meets these specifications.

C. The Blend Conception as Regulative Ideal

Having a conception of objectivity suitable for blend judgments
does not guarantee that any blend judgments can satisfy it. In fact,
blend concepts have certain definitive traits that might appear to rule
out the possibility of objectivity in applying such concepts. First, the
application of a blend concept is neither algorithmic nor wholly deter-
minate. This means that there are genuinely close calls in application.
In new or controversial situations it may be equally appropriate or
inappropriate to apply a particular blend concept. One might think
that, in such a situation, an objective application is out of the question,
that the choice will come down to individual personal preference, de-
sire, or inclination. Second, the interventionist stance is appropriate
for making blend judgments. When deciding whether to apply a par-
ticular blend concept, especially in new or controversial situations, it is
proper to take into account both the effects of applying or not applying
the blend concept and whether we want these effects. It may appear
that interventionist stance licenses the inevitable reliance on individual
preference, desire, or inclination in deciding close cases. Third, appro-
priate application of a blend concept is conventional, in that appropri-
ateness of application in new or controversial cases turns on whether
the usual users of the concept accept it. Once more, this might suggest
that blend judgments come down to particular individuals’ personal
preferences, desires, or inclinations.

Each of the aforementioned traits raises the same potential road-
block to objectivity in blend judgment. Whether the roadblock can be
forestalled is a question that cannot be answered a priori. We need to
examine specific blend concepts and the judgments that apply them to
see whether they manage to avoid or surmount the obstacle posed by
intrusion of individual personal preference, taste, or inclination. Each
of the specifications included in the blend conception of objectivity ad-
dresses this problem. Now we need to see whether there are any blend
judgments that meet the specifications, and what aids or impedes them



