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Allocating the Burden of Proof To Effectuate the Preservation
and Federalism Goals of the Coastal Zone Management Act

Martin J. LaLonde

Winding its way along 95,000 miles of beaches, inlets, estuaries,
harbors, and ports, the U.S. coastline is one of America’s most diverse
and valuable assets.! It contains a rich supply of marine and mineral
resources as well as abundant natural beauty. These very features,
however, have led to increasing population along the coast and accel-
erating demands for coastal development, both of which increase pres-
sure on this fragile ecosystem.2

Congress passed the Coastal Zone Management Act of 1972
(CZMA)? to address the problems associated with degradation of
marine estuaries and coastal areas.* The Act implements a unique co-
operative management scheme between the federal and coastal state
governments that accounts for both national and local interests in
coastal resources> and seeks to accommodate both preservation and
development concerns.6 Congress intended that the effective manage-
ment of the coastal areas and resolution of conflicts between compet-
ing uses would help protect this national asset for future generations.”

The CZMA encourages states to implement coastal management
programs (CMPs) to protect their portions of the coastal zone8 and to

1. 1 DEPT. oF COM., BIENNIAL REP. TO THE CONGRESS ON COASTAL ZONE MANAGEMENT
1 (1992).
2. Id

3. Pub. L. No. 92-583, 86 Stat. 1280 (codified as amended at 16 U.S.C. §§ 1451-1464 (1990 &
Supp. I 1991)).

4. Congress found:

The increasing and competing demands upon the lands and waters of our coastal zone occa-
sioned by population growth and economic development . . . have resulted in the loss of
living marine resources, wildlife, nutrient-rich areas, permanent and adverse changes to eco-
logical systems, decreasing open space for public use, and shoreline erosion.

16 U.S.C. § 1451(c) (1990).

5. 136 CoNG. Rec. H8101 (daily ed. Sept. 26, 1990) (statement of Rep. Pallone) (“It is clear
that under the CZMA, the whole idea is to have cooperation between the States and the Federal
Government.”),

6. Congress declared the policy of the Act was, in part, “to preserve, protect, develop, and
where possible, to restore or enhance, the resources of the Nation’s coastal zone for this and
succeeding generations.” 16 U.S.C. § 1452(1) (1990).

7. 16 U.S.C. § 1452(1) (1990).

8. The CZMA defines the coastal zone as:

the coastal waters (including the lands therein and thereunder) and the adjacent shorelands
(including the waters therein and thereunder), strongly influenced by each other and in the
proximity to the shorelines of the several coastal states, and includes islands, transitional
and intertidal areas, salt marshes, wetlands, and beaches. The zone extends, in Great Lakes
waters, to the international boundary between the United States and Canada and, in other
areas, seaward to the outer limit of the United States territorial sea. The zone extends in-
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require that development projects take into account coastal environ-
mental effects.? In return for enacting a CMP meeting CZMA stan-
dards,!? a state receives federal funding to implement and administer
its program.!! More importantly, pursuant to section 307(c)(1) of the
Act, federal agencies’ actions must be consistent with federally ap-
proved state CMPs to the “maximum extent practicable.”!2

When proposing an activity that could affect the coastal zone,!? a
federal agency must provide a written statement to the appropriate
state agency describing why the activity is consistent with a state’s
CMP.1* The reviewing state agency may object to the federal determi-
nation.'> If the federal agency proceeds with the proposed activity
despite a state objection, the state may seek mediation with the Secre-
tary of Commerce.!¢ Alternatively, the state may bring suit in federal
court without having first exhausted the mediation process.!?

When a party seeks judicial resolution of a consistency dispute, the

land from the shorelines only to the extent necessary to control shorelands, the uses of
which have a direct and significant impact on the coastal waters. Excluded from the coastal
zone are lands the use of which is by law subject solely to the discretion of or which is held
in trust by the Federal Government, its officers or agents.

16 U.S.C. § 1453(1) (1990).

9. The management program is “a comprehensive statement . . . setting forth objectives,
policies, and standards to guide public and private uses of lands and waters in the coastal zone.”
16 U.S.C. § 1453(12) (1990). In addition to other considerations, the state program must “ade-
quately consider” both the “national interest” and “the.views of Federal Agencies principally
affected by such programs.” 16 U.S.C. §§ 1455-1456 (1990). The state management program is
subject to approval by the Secretary of Commerce. 16 U.S.C. § 1455 (1990).

10. These standards (Program Requirements) are set out in 16 U.S.C. § 1454(b) (1988).

11. 16 US.C. § 1455 (1990).

12. 16 U.S.C. § 1456(c) (1988); see also infra Part 1. Congress has recognized that this re-
quirement represents the “single greatest incentive for State participation in the coastal zone
management program.” S. REp. No. 277, 94th Cong., Ist Sess. 9 (1975), reprinted in 1976
U.S.C.C.A.N. 1768, 1776.

13. Numerous federal agency activities affect the coastal zone. Disputes over the consistency
provision, however, have primarily arisen over federal leasing of tracts on the outer continental
shelf (OCS) for oil or gas development. Such development can lead to increased tanker traffic,
building of deep sea ports, and the risk of oil spills. See generally Jeffrey A. Zinn, Hightide —
Energy in the Coastal Zone: A Question of Risk, 7T COASTAL ZONE MGMT. J. 123 (1980) (discuss-
ing the risks to the coastal zone associated with energy development). The Outer Continental
Shelf Lands Act of 1953, Pub. L. No. 83-212, 67 Stat. 462 (codified as amended at 43 U.S.C.
§§ 1331-1356 (1988 & Supp. II 1990)), grants the Secretary of the Interior the authority to lease
the outer continental shelf (OCS) for oil and gas exploration and drilling. The OCS is the sub-
merged land subject to U.S. jurisdiction that lies beyond the states’ “lands beneath navigable
waters” as defined in 43 U.S.C. § 1301(a)(2) (1988). A state’s “lands beneath navigable waters,”
also called the territorial sea of each state, includes “all lands permanently or periodically cov-
ered by tidal waters . . . seaward to a line three geographical miles distant from the coast line of
each such state.” 43 U.S.C. § 1301(a)(2) (1988). States own the land beneath the territorial sea,
43 U.S.C. § 1311 (1990), but the federal government owns the land of the outer continental shelf.
43 U.S.C. § 1302 (1988).

14. See infra section LB.

15. See infra note 41 and accompanying text.
16. 16 U.S.C. § 1456(h) (1988).

17. 15 CE.R. § 930.116 (1991).
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court needs to know which party bears the burden of proof!s on the
issue of consistency so that it may properly rule on certain motions,
decide the merits, or instruct the jury. The CZMA provides no ex-
plicit guidance on who bears the burden. In addition, few courts have
addressed the burden of proof issue in a consistency dispute, and those
that have faced the question have reached different conclusions. For
example, the Massachusetts District Court, in Conservation Law Foun-
dation v. Watt,1° stated: “It is plain from the language of the Act and
regulations that the burden of establishing compliance with a state
program is on the federal agency proposing the contemplated action,
and not on the state.”2® Other cases, however, suggest that the state
bears the burden. For example, in California v. Watt,2! the Ninth Cir-
cuit concluded that the federal agency makes the final consistency de-
termination, implying that the state bears the burden of proving that
the determination was incorrect.22 Likewise, in Louisiana v. Lujan,?3
the Louisiana District Court held that the state had to prove that the
federal consistency determination was arbitrary or otherwise not in
accordance with law.

The Supreme Court has recognized that the allocation of the bur-
den of proof “is, of course, rarely without consequence and frequently
may be dispositive to the outcome of the litigation.”’2¢ The burden of
proof allocation in a CZMA consistency dispute has consequences be-
yond the outcome of a particular case; resolution of the division within
the courts over the CZMA burden allocation will influence the balance
between state and federal control of the coastal zone and between pres-
ervation and development interests under the Act.2> An improper al-
location of the burden of proof on the issue of consistency could
undermine Congress’s intent regarding these balances.26

Primarily due to policy considerations, this Note argues that
courts should allocate to the federal agency proposing an activity that

18. The term burden of proof encompasses both the burden of production and burden of
persuasion. See infra note 75.

19. 560 F. Supp. 561 (D. Mass.), affd. sub nom. Massachusetts v. Watt, 716 F.2d 946 (Ist
Cir. 1983).

20. 560 F. Supp. at 576.

21. 683 F.2d 1253 (9th Cir. 1982), revd. sub nom. Secretary of the Interior v. California, 464
U.S. 312 (1984).

22. 683 F.2d at 1263-67; see infra note 94 and accompanying text.

23. 777 F. Supp. 486 (E.D. La. 1991).

24. Lavine v. Milne, 424 U.S. 577, 585 (1976).

25. See infra section HI.C.

26. Courts can easily and unobtrusively affect congressional policy through the allocation of
the burden of proof. As one commentator noted, “burden rules seldom touch ‘the major
prejudices of the age.’ They are quiet, bland, unspectacular. As a result, juggling them in favor
of one interest or another tends to go unheeded — and uncriticized. Policies can be promoted or
stifled smoothly, quietly, and without controversy.” James E. Krier, Environmental Litigation
and the Burden of Proof, in LAW AND THE ENVIRONMENT 105, 108 (Malcolm F. Baldwin &
James K. Page, Jr. eds., 1970).
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may affect the coastal zone the burden of proving consistency with a
state CMP. This allocation effectuates Congress’s intent to vest states
with primary control to preserve the coastal zone. Part I provides a
general background of the Act’s consistency requirement for federally
conducted activities. Part II examines the various factors that courts
traditionally consider when allocating burdens of proof in litigation.
Part III evaluates these factors as applied to the consistency issue
under the CZMA. Part IV concludes that courts should assign the
initial burden of production to the state contesting a federal agency’s
consistency determination; the ultimate burden of proving that the ac-
tivity is consistent with a state CMP, however, belongs with the fed-
eral agency.

I. CZMA CONSISTENCY DETERMINATIONS

This Part explains the CZMA’s section 307(c)(1) consistency de-
termination process for federally conducted or supported activities.??
Section I.A outlines the federal activities for which the statute requires
a consistency determination. Section I.B surveys the procedural steps
required to obtain a consistency determination and the dispute resolu-
tion mechanism.

A. Federal Activities That Require Consistency Determinations

From the 1980s until the passage of the CZMA amendments in
1990, the most controversial issue under the Coastal Zone Manage-
ment Act was how to define the scope of the consistency requirement
for federally conducted activities. Although the amendments have
conclusively resolved the issue, an examination of this past contro-
versy serves as important background for understanding the current
operation of the consistency provision.

As originally enacted, the CZMA consistency provision stated:
“Each Federal agency conducting or supporting activities directly af-
Secting the coastal zone shall conduct or support those activities in a
manner which is, to the maximum extent practicable, consistent with
approved state management programs.”?® Initial cases broadly inter-
preted this provision to apply to federal activities that affected the

27. Different consistency requirements also arise under § 1456(c)(3) when privately con-
ducted coastal activities require a federal license or permit. Private parties conducting federally
permitted or licensed activities must provide to “the licensing or permitting agency a certification
that the proposed activity complies with the state’s approved program and that such activity will
be conducted in a manner consistent with the program.” 16 U.S.C. § 1456(c)(3)(A) (1990).
Each applicant for a federal license or permit must also submit a copy of the certification to the
appropriate state agency. 16 U.S.C. § 1456(c)(3)(A) (1990). Because different dispute resolution
mechanisms exist for federally permitted or licensed activities, this Note deals exclusively with
consistency requirements for federally conducted activities arising under § 1456(c)(1).

28. 16 U.S.C. § 1456(c)(1) (1990) (emphasis added). The CZMA regulations define “maxi-
mum extent practicable” as “fully consistent with such programs unless compliance is prohibited
based upon the requirements of existing law applicable to the Federal agency’s operations.” 15
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coastal zone whether within or outside its physical limits.2?

In 1984, the Supreme Court limited the scope of the consistency
doctrine in Secretary of the Interior v. California.*® The Court re-
stricted the consistency requirement to activities within a certain geo-
graphical area,® concluding that “[s]ection 307(c)(1)’s ‘directly
affecting’ language was aimed at activities conducted or supported by
federal agencies on federal lands physically situated in the coastal
zone.”32 As a result, the Court excluded from the consistency require-
ment any federally conducted activities on federal land outside the
coastal zone, such as in the OCS.33 In addition, the Court narrowly
construed the “directly affecting” language of CZMA section
307(c)(1) by finding an insufficient causal connection between the chal-

C.F.R. § 930.32 (1993). See infra notes 161-62 and accompanying text for discussion of approval
of states’ coastal management plan.

29. See Conservation Law Found. v. Watt, 560 F. Supp. 561, 574-76 (D. Mass.), affd. sub
nom. Massachusetts v. Watt, 716 F.2d 946 (1st Cir. 1983); California v. Watt, 520 F. Supp. 1359,
1368-82 (C.D. Cal. 1981), modified, 683 F.2d 1253 (9th Cir. 1982), revd. sub nom. Secretary of
the Interior v. California, 464 U.S. 312 (1984).

30. 464 U.S. 312 (1984). As in most § 307(c)(1) consistency disputes, this case involved a
state challenge to the Department of Interior’s leasing of OCS tracts for oil and gas exploration
and development. See supra note 13.

31. In the early 1980s, the executive branch also restricted the consistency doctrine, and
threatened the very existence of the CZMA program. The Reagan administration suggested
eliminating CZMA funding and sought to increase OCS leasing. See OFFICE OF THE PRESI-
DENT, AMERICA’S NEW BEGINNING: A PROGRAM FOR ECONOMIC RECOVERY 4-36 to 4-37
(1981); Proposed 5-Year OCS Qil and Gas Leasing Program, 46 Fed. Reg. 39,226 (1981) (pro-
posed July 28, 1981); Phoebe A. Eliopoulos, Coastal Zone Management: Program at a Cross-
roads, 13 Eavt. Rep. (BNA) Monograph No. 30 (Sept. 17, 1982); Edward A. Fitzgerald, Outer
Continental Shelf Revenue Sharing: A Proposal To End the Seaweed Rebellion, 5 UCLA J.
ENVTL. L. & PoLy. 1, 18 (1985). Congress initially assented to the administration’s overtures
but reestablished funding for the program in 1983. Id. at 19. On a different front, the White
House instructed the National Oceanic & Atmospheric Administration (NOAA) — the Depart-
ment of Commerce agency responsible for overseeing the Act, 15 C.F.R. §§ 923, 930 (1991)—to
review state CMPs to ensure that the plans accounted for the national interest in energy develop-
ment. Tim Eichenberg & Jack Archer, The Federal Consistency Doctrine: Coastal Zone Manage-
ment and “New Federalism,” 14 EcoLoGY L.Q. 9, 12-13 & n.12 (1987). The NOAA rejected a
number of local coastal plans that were to be incorporated into state CMPs, and it contested the
implementation of certain approved CMPs on the grounds that they restricted energy develop-
ment. See Eichenberg & Archer, supra, at 12-13 & n.14. Federal agencies further encroached on
the CZMA through their efforts to limit delegation of extensive consistency control to the states.
Id. at 12 & n.8.; see [15 Current Developments] Envtl. Rep. (BNA) 416 (July 13, 1984) (House
Oceanography Subcommittee criticizing the NOAA for ignoring and attempting to obliterate the
CZMA).

32. 464 U.S. at 330.

33. 464 U.S. at 330. In his dissent, Justice Stevens concluded that no sensible distinction can
be drawn “between activities that take place outside the coastal zone and those that occur within
the zone; it is the effect of the activities rather than their location that is relevant.” 464 U.S. at
345 (Stevens, J., dissenting) (emphasis added); see also Eichenberg & Archer, supra note 31, at
17-19; Sarah Armitage, Note, Federal “Consistency” Under the Coastal Zone Management Act —
A Promise Broken by Secretary of the Interior v. California, 15 ENvTL. L. 153, 165-69 (1984);
Eric Esler, Note, CZMA Consistency Review: The Supreme Court’s Attitude Toward Administra-
tive Rulemaking and Legislative History in Secretary of the Interior v. California, 13 EcoLoGy
L.Q. 687, 695-96 (1986).
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they had accounted for environmental effects.!5+

The CZMA extended this policy to the management of coastal re-
sources; the 1990 amendments to the CZMA reaffirmed this policy.
Courts should acknowledge Congress’s perception of the status quo as
one in which states shall protect the coastal zone, and courts should
recognize that those who seek to develop the coastal zone pursue an
activity disfavored by the CZMA'’s policy. Consequently, because the
federal agency seeking to exploit undeveloped coastal resources coun-
ters the status quo and opposes the CZMA’s primary preservation
goal, it should bear the burden of proof.

2. Balancing State and Federal Control

a. Policy review: 1972 Act, 1990 Amendments, and judicial deci-
sions. Although Congress propounded an environmental protection
goal in the 1972 Act, it intended to give primary responsibility to the
states to make the specific decisions regarding protection.!>> Congress
determined that state control, rather than a national regulatory
scheme, would best effectuate the purposes of the Act. Because of the
national interest in coastal management, however, Congress deter-
mined that some federal input was necessary.

Prior to the Act, national, state, and local political bodies exercised
varying degrees of control over the coastal zone with considerable do-
minion lying with local jurisdictions.15¢ Congress found this joint ex-
ercise of authority “too diffuse in focus, neglected in importance and
inadequate in the regulatory authority needed to do the job.”!57 The
Act sought to remedy these inadequacies by “adopt[ing] the States as
the focal point for developing comprehensive plans and implementing
management programs for the coastal zone.”158 Congress viewed the

154. See, e.g., Oklahoma v. EPA, 908 F.2d 595, 629 n.49 (10th Cir. 1990).

155. 16 U.S.C. § 1452(2) states the policy objective as:
to encourage and assist the states to exercise effectively their responsibilities in the coastal
zone through the development and implementation of management programs to achieve
wise use of the land and water resources of the coastal zone, giving full consideration to
ecological, cultural, historic, and esthetic values as well as to needs for economic develop-
ment . ...
See also S. Rep. No. 753, 92d Cong., 2d Sess. 1 (1972), reprinted in 1972 U.S.C.C.A.N. 4776,
4776 (“The intent of this legislation is to enhance state authority by encouraging and assisting
the states to assume planning and regulatory powers over their coastal zones.”).

156. Congress found “the coastal zone is a politically complex area, involving local, state,
regional, national, and international political interests. At present, local governments do possess
considerable authority in the coastal zone. However, frequently their jurisdiction does not ex-
tend far enough to deal fully and effectively with the . . . problems of that zone.” S. REP. No.
753, 92 Cong., 2d Sess. 5 (1972), reprinted in 1972 U.S.C.C.A.N. 4776, 4779.

157. S. ReP. No. 753, 92d Cong., 2d Sess. 6 (1972), reprinted in 1972 U.S.C.C.A.N. 4776,
4781.

158. S. REP. No. 753, 92d Cong., 2d Sess. 5-6 (1972), reprinted in 1972 U.S.C.C.A.N. 4776,
4780 (emphasis added). The report also noted: “It is believed that the States do have the re-
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states as the appropriate midpoint between federal and local control!s®
because national interests could be accommodated while states could
attend to the local nature of coastal decisions.160

Although the Act leaves to the state the development of a CMP,
the approval stage of a state’s CMP takes into account federal inter-
ests. The state must show the Secretary of Commerce that it has con-
sulted federal agencies fully in developing the plan,'6! and that the

sources, administrative machinery enforcement powers, and constitutional authority on which to
build a sound coastal zone management program.” Id.

In the mid-1960s, a debate raged over the proper extent of national control over the manage-
ment of the coastal zone. See Zile, supra note 130, at 241-67. Early drafts of the Estuary Protec-
tion Act of 1968, Pub. L. No. 90-454, 82 Stat. 625 (codified at 16 U.S.C. §§ 1221-1226 (1988)),
gave substantial powers to the federal government to protect the coastal zone. See H.R. 11236,
89th Cong., Ist Sess. (1965); H.R. 15770, 89th Cong., 2d Sess. (1966); H.R. 13447, 89th Cong.,
2d Sess. (1966); H.R. 25, 90th Cong., 1st Sess. (1967). Versions of the bill favoring extensive
federal involvement met strong opposition from states asserting federalism concerns. See Zile,
supra note 130, at 248-49. By 1970, Congress displayed ““a newly proclaimed faith in the good
intentions of the states™ arising from the “perception of politically feasible congressional action”;
Congress could not circumvent or ignore state concerns regarding control of their coastal re-
sources. Id. at 261. In addition, “[t]he fact that . . . federal studies .. . . had stressed state
sovereignty, undoubtedly influenced the legislators.” Id.; see also SECRETARY OF THE INTERIOR,
THE NATIONAL ESTUARINE POLLUTION STUDY, S. Doc. No. 58, 91st Cong., 2d Sess. (1970)
(emphasizing a state role in management of the coastal zone with federal assistance provided to
the states to develop and implement the states’ management programs); 1 BUREAU OF SPORT
FIsHERIES & WILDLIFE AND BUREAU OF COMMERCIAL FISHERIES, U.S. DEPT. OF THE INTE-
RIOR, NATIONAL ESTUARY STUDY 76 (1970) (finding that “the Coastal and Great Lakes States
are the keys to successful estuary preservation and restoration”); STRATTON REPORT, supra note
131, at 56 (indicating that the states should be “the focus of responsibility and action” in a
coastal management system).

159. Local authorities were denied exclusive control because the local governmental bodies
were too beholden to economic influences. See S. REp. No. 753, 92d Cong., 2d Sess. 4 (1972),
reprinted in 1972 U.S.C.C.A.N. 4776, 4779-80.

160. The application of states’ CMPs on a case-by-case basis “provides a reasonable frame-
work for decision making, given the breadth of the geographic area covered by state coastal
programs and the complexity and number of factors that need to be taken into consideration.”
Robert W. Knecht, Coastal Zone Management: The First Five Years and Beyond, 6 COASTAL
ZONE MGMT. J. 259, 265 (1979). “The states were selected as the ‘key’ participants . . . because
of their ‘considerable constitutional authority’ over land and water resources and uses.” Jack
Archer & Joan Bondareff, Implementation of the Federal Consistency Doctrine — Lawful and
Constitutional: A Response to Whitney, Johnson & Perles, 12 HARV. ENVTL. L. REv. 115, 117
(1988).

161. The Act states:

Prior to granting approval of a management program submitted by a coastal state, the Sec-

retary shall find that: (1) The state has developed and adopted a management program for

its coastal zone in accordance with rules and regulations promulgated by the Secretary, after

notice, and with the opportunity of full participation by relevant Federal agencies, state

agencies, local governments, regional organizations, port authorities, and other interested

parties, public and private, which is adequate to carry out the purposes of this chapter. . . .
16 U.S.C. § 1455(c) (1988), amended by 16 U.S.C. § 1455(d) (Supp. IV 1992). In addition,
“[t]he Secretary shall not approve the management program . . . unless the views of Federal
agencies principally affected by such program have been adequately considered.” 16 U.S.C.
§ 1456(b) (1988); see also H.R. REp. No. 1049, 92d Cong., 2d Sess. 18 (1972), reprinted in SEN-
ATE CoMM. ON COMMERCE, 95TH CONG., 2D SESS., LEGISLATIVE HISTORY OF THE COASTAL
ZONE MANAGEMENT ACT OF 1972, at 321 (Comm. Print 1976) (“[IIf the program as developed
is to be approved and thereby enable the State to receive funding assistance under this title, the
State must take into account and must accommodate its program to the specific requirements of
various Federal laws which are applicable to its coastal zone.”).
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CMP considers the national interest in siting energy facilities on the
coast.'62 In addition, after approval of a CMP, the Secretary of Com-
merce may review the CMP and the performance of the state.163 If the
state does not adhere to the approved program, the Secretary may ter-
minate financial assistance granted to the state under section 306 of
the CZMA..1%* Aside from this limited federal control, the state is free
to regulate its coastal areas as it wishes.

In the 1990 Amendments, Congress reaffirmed the original policy
of the Act to vest control of the coastal zone with the states. Congress
emphasized that the increasing stress placed on the coastal zone was
“creating the need for resolution of serious conflicts among important
and competing uses and values in coastal and ocean waters.”’16>
Although Congress indicated it favored protection of the coastal zone
over development of this resource,!6¢ it did not attempt directly to
resolve the “conflicts” within the CZMA. Rather, Congress entrusted
to the coastal states the role of resolving specific conflicts due to their
proximity to and economic reliance upon the coastal zone.6”

Additionally, the adoption of new provisions in the 1990 Amend-
ments to assist and guide states in conducting effective management
programs supports the conclusion that Congress intended coastal
states to play the primary role in coastal zone management. The
amendments provide funds for administration of management
plans,!6® grant additional CMP development funds to promote state
participation,%® and provide “Coastal Zone Enhancement Grants” to
improve states’ CMPs in areas of national interest.!70

162. 16 U.S.C. § 1455(d)(8) (1988).

To the extent that a State program does not recognize these overall national interests, as
well as the specific national interest in [energy facilities] or is construed as conflicting with
any applicable statute, the Secretary may not approve the State program until it is amended
to recognize those Federal rights, powers, and interests.

H.R. REP. No. 1049, supra note 161, at 18.

163. 16 U.S.C. § 1458 (Supp. II 1990).

164. 16 U.S.C. §§ 1455, 1458 (Supp. II 1990).

165. 16 U.S.C. § 1451(f) (Supp. IV 1992).

166. See supra notes 140-42 and accompanying text.

167. The Act states:

Because of their proximity to and reliance upon the ocean and its resources, the coastal
states have substantial and significant interests in the protection, management, and develop-
ment of the resources of the exclusive economic zone that can only be served by the active
participation of coastal states in all Federal programs affecting such resources and, wherever
appropriate, by development of state ocean resource plans as part of their federally approved
coastal zone management programs.

16 US.C. § 1451(m) (Supp. IV 1992).

168. 16 U.S.C. § 1455(a) (Supp. IV 1992).

169. 16 U.S.C. § 1454 (Supp. IV 1992).

170. 16 U.S.C. § 1456(b) (Supp. IV 1992). The areas of national interest included protecting
and managing coastal wetlands, managing natural hazards such as sea level rise, improving pub-
lic access to the coast, assessing the impacts of coastal growth and development, and siting of
coastal energy facilities in an environmentally sound manner. 16 U.S.C. § 1456(b) (Supp. IV
1992).
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The amended consistency provision also establishes Congress’s in-
tent to vest control over the coastal zone in the states. The Supreme
Court in Secretary of the Interior v. California, 7! by removing a large
class of federal activities from consistency review, restricted states’
ability vis-a-vis federal activities to protect and manage the coastal
zone.!”? Congress responded to this restriction by indicating clearly
that federal activities affecting the coastal zone are subject to the re-
quirements of state CMPs. As stated in the conference report accom-
panying the new legislation, the provision
amends the “federal consistency” provisions to overturn the Supreme
Court’s 1984 decision in Secretary of the Interior v. California. This
would clarify that all federal agency activities, whether in or outside of
the coastal zone, are subject to the consistency requirements of section
307(c)(1) of the CZMA if they affect natural resources, land uses, or
water uses in the coastal zone.173

Thus, a federal agency would no longer easily subvert a state’s control

over the coastal zone by claiming that the federal activity fell outside

the purview of the consistency provision.
Statements by supporters of the House bill further demonstrate
that the new consistency provision served to reassert the states’ key
position under the Act. As stated by Representative Hertel, cosponsor
of the House bill, “any Federal agency activity in the coastal zone is
subject to consistency review, as long as that activity can conceivably
have an effect on the coastal zone. This includes OCS lease sales and
any other Federal activity that may have an effect on the coastal
zone.”174 This clarifies the “congressional intent regarding State re-
view of Federal actions in coastal waters.”1”> Moreover, Representa-
tive Studds, a ranking member of the Committee on Merchant Marine
and Fisheries that sponsored the bill, stated that the amended consis-
tency provision
sweeps aside a misguided attempt by this administration and the last to
shackle the ability of States to protect their coastlines from Federal agen-
cies that may — or may not — care about how their activities affect
State coastal zones. . . . [T]he issue boils down to a very simple proposi-
tion: That Federal agencies should be required to tailor their activities to
mesh as much as possible with State efforts to protect the coast.176

This statement further suggests that Congress decided to place power

over the coastal resources into the hands of the states because of a

sense that federal agencies do not take into consideration the effects—

171. 464 U.S. 312 (1984); see supra notes 30-34 and accompanying text.
172. Eichenberg & Archer, supra note 31, at 67; Fitzgerald, supra note 31, at 18.

173. OmNIBUS BUDGET RECONCILIATION ACT OF 1990, H.R. ConNF. REP. No. 5835, 101st
Cong., 2d. Sess. 968 (1990), reprinted in 136 CoNG. REC. H12694 (daily ed. Oct. 26, 1990).

174. 136 ConG. REc. H8081 (daily ed. Sept. 26, 1990) (statement of Rep. Hertel).
175. Hd.
176. 136 CoNG. REC. at H8083 (daily ed. Sept. 26, 1990) (statement by Rep. Studds).
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that is, the costs—borne by coastal states when development projects
affect coastal areas. Indeed, as Studds suggests, although the federal
agencies may understand the benefits of the activities from a national
perspective, they are apt to ignore or underestimate the local costs.
Requiring the federal agencies to consider state CMPs through the
consistency provisions forces agencies to consider local costs.

Courts also have recognized the Act’s focus on state control over
coastal areas. In American Petroleum Institute v. Knecht, 77 the Dis-
trict Court for the Central District of California explained that “the
primary focus of the legislation [is] the need for a rational planning
process to enable the state . . . to be able to make ‘hard choices.” ”’178
The court recognized that Congress considered the states best suited
to make the difficult balancing decisions between developing and pro-
tecting the coast.

In Cross-Sound Ferry Service, Inc. v. 1.C.C,'7° the Circuit Court
for the District of Columbia stated that Congress sought to protect the
nation’s coastal zone “through a cooperative governmental effort in
which states are given primary responsibility for developing coastal
resource management programs.”’180 Similarly, in California v.
Watt, 181 the Ninth Circuit noted that each coastal state has “[primary]
authority over the lands and waters in [its] coastal zone . . . to be
exercised ‘in cooperation with Federal and local governments and
other vitally affected interests.” >182

The CZMA gives states the primary role in managing the coastal

177. 456 F. Supp. 889 (C.D. Cal. 1978), affd., 609 F.2d 1306 (5th Cir. 1979).
178. 456 F. Supp. at 919 (emphasis added).

179. 934 F.2d 327 (D.C. Cir. 1991).

180. 934 F.2d at 334.

181. 683 F.2d 1253 (9th Cir. 1982), revd. sub nom. Secretary of the Interior v. Watt, 464 U.S.
312 (1984).

182. 683 F.2d at 1260 (quoting 16 U.S.C. § 1451(i)); see also California v. Watt, 520 F. Supp.
1359, 1369 (C.D. Cal. 1981) (“[P]rimary authority in the management scheme is to be bestowed
upon those coastal states which develop and implement comprehensive management programs
.. .."), modified, 683 F.2d 1253 (9th Cir. 1982), revd. sub nom. Secretary of the Interior v.
California, 464 U.S. 312 (1984). The district court in Watt maintained that the consistency pro-
vision provided the foremost incentive for states to adopt coastal management programs. A quid
pro quo was intended in the CZMA: “the state agencies are to participate actively in designing
the state management program, and, in return, the federal agencies ‘shall conduct’ their activities
‘in a manner which is, to the maximum extent possible, consistent’ with the state’s program.”
520 F. Supp. at 1370 (emphasis omitted) (quoting 16 U.S.C. § 1456(c)). The federal interest is
protected through federal agencies® power to influence in the approval stage the policy choices
that become part of a CMP. 520 F. Supp. at 1369. Once the federal government has exercised
this power, however, control over the coastal zone, via the consistency requirements, passes to
the states. See California v. Watt, 683 F.2d at 1260; see also California v. Mack, 693 F. Supp.
821, 826 (N.D. Cal. 1988) (stating that “NOAA’s regulations implementing the CZMA reflect
the sense that the states shall have primary control over their programs™); Save Our Dunes v.
Pegues, 642 F. Supp. 393, 401 (M.D. Ala. 1985) (finding that the “CZMA’s ‘intent . . . is to
enhance state authority,” not ‘diminish’ it through federal regulation and control” (quoting S.
REP. No. 753, 92d Cong., 2d Sess. 1 (1972), reprinted in 1972 U.S.C.C.A.N. 4776, 4776)).
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zone. Courts should recognize this state-control balance in making
burden of proof allocation decisions.

b. Implications for the allocation decision. To further Con-
gress’s policy of vesting control over the coastal zone with the states,
federal agencies should bear the burden of proof in consistency dis-
putes. This section first explains that this solution would accord ap-
propriate respect to the value judgments the CZMA requires states to
make. It then demonstrates that the solution would not hinder federal
interests in the coastal zone because such interests are protected dur-
ing the approval stage of states’ CMPs, and, in certain instances,
through a presidential override of state interests.

Congress supported the idea of protecting the coastal zone but
placed the specific case-by-case management of development versus
protection conflicts in the hands of the state governments.'8> The
states are to manage the coastal zone to protect their resources and to
allow for development.!®* Obviously these demands on the coastal
zone might conflict,85 thus requiring the states to decide between the
competing merits of protecting or exploiting the coastal zone. But, as
long as state management plans meet minimum standards for ap-
proval,!86 the states have significant discretion to balance the conflict-
ing claims on the coast.

Under the CZMA scheme, states measure the costs and benefits of
coastal protection against the costs and benefits of activities that
threaten the coast.!87 States have discretion to decide how much their
citizens value preserving pristine coastal areas for future generations,
confining residential development to areas removed from the beach, or
mandating consideration of alternative energy sources in lieu of off-
shore oil drilling in certain tracts. The states may also determine costs
incurred in protecting the coast, such as the costs of forgoing eco-
nomic development. Because it is difficult to quantify many costs and
benefits in monetary terms,3® the state may make conceptual value

183. Certainly, Congress weighted the scale it gave to the states—that is, the CMP approval
guidelines—in favor of consideration of protection of the coastal resource. Thus, Congress en-
sured that its own interest in protection was considered. 16 U.S.C. §§ 1455(d)(9)-(11) (1990).

184. See supra note 124 and accompanying text.

185. See supra notes 124-39 and accompanying text.

186. See 16 U.S.C. § 1455(d) (1990); supra notes 135, 161.

187. One may view Congress’s mandate to the states to formulate coastal plans in a slightly
different way. Congress enacted coastal zone legislation because of the risks posed by unimpeded
development, yet Congress did not assess the risks involved. Instead, Congress may have decided
that states were better able to make judgments regarding the relevant risks along their coastal
zones. If a state perceives a greater risk from nondevelopment than might the federal govern-
ment, then the state would incorporate this judgment into a more lenient CMP. If the risk to the
environment appears as a greater threat than the risks of nondevelopment, then the state would
adopt a more stringent CMP.

188. EDWARD M. GRAMLICH, A GUIDE TO BENEFIT-COST ANALYSIS 4 (1990).
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judgments. For instance, a state may find it difficult to quantify the
local costs of accepting the risk of an oil spill from offshore develop-
ment. Thus, the state may determine simply that its citizens place a
high value on minimizing the risk of such oil spills but also value the
benefits of energy development. To reconcile these competing values,
the state may place certain risk-minimizing restrictions on offshore oil
production to allow safer energy development.189

Different states may strike different balances between protection
and development when they incorporate their value judgments into
CMPs.120 Congress both expects and desires this result; one purpose
of the CZMA is to allow the cost-benefit analyses to reflect the differ-
ence in circumstances between the coastal states.!®? Once states in-
corporate these diverse judgments into CMPs, the consistency
provisions ensure that the federal government respects them.

The consistency requirement forces federal agencies to consider
costs federal activities impose on states, as recognized by state
CMPs.192 States largely, if not exclusively, bear the costs of certain
federal government activities affecting the coastal zone.!3 States iden-
tify these costs in the process of formulating and seeking approval of
CMPs.1?4 In contrast, the nation often receives a larger portion of the
benefits from the exploitation of the coastal zone, especially with re-
spect to energy production that benefits the nation by lessening depen-
dence on foreign sources.!®5 In such cases, federal agencies will tend

189. See Conservation Law Found. v. Watt, 560 F. Supp. 561 (D. Mass.), affd. sub nom.
Massachusetts v. Watt, 716 F.2d 946 (1st Cir. 1983).

190. Kanouse, supra note 138, at 560-61; Kenneth W. Swenson, Note, 4 Stitch in Time: The
Continental Shelf, Environmental Ethnics, and Federalism, 60 S. CAL L. REv. 851, 864 (1987).

191. Congress did not ignore interests that extended beyond the confines of a particular state.
The Act takes national interests into account when the state’s plan is developed and then ap-
proved. If certain conditions are not met, such as allowing federal agency input, 16 U.S.C.
§ 1455(d)(1) (1990), the state plan will not be approved. Because an approved state plan, by
definition, does take national interests into account, this strengthens the argument that deference
should be afforded to the state’s judgment concerning the expected benefits of protecting the
coast, or the costs of allowing development.

192. See infra note 196. In other words, the CZMA accounts for externalities by allowing
state governments to exert some control over the federal government. This trade-off is similar to
the federal government’s interfering with the free market in order to account for externalities.
See generally GRAMLICH, supra note 188, at 18.

193. In some instances, of course, the nation bears the cost of losing valuable coastal re-
sources. However, coastal states disproportionately bear the cost of activities affecting the
coastal zone. See COASTAL OCEAN POLICY ROUNDTABLE, supra note 125, at 53 (discussing
environmental costs of oil and gas exploration); Fitzgerald, supra note 31, at 1-2, 30, 34-35, 39,
41; Richard Grosso, Federal Offshore Leasing: States’ Concerns Fall on Deaf Ears, 2 J. LAND
USE & ENVTL. L. 249, 249, 280 (1986); Daniel S. Miller, Comment, Offshore Federalism: Evoly-
ing Federal-State Relations in QOffshore Oil and Gas Development, 11 EcoLoGY L.Q. 401, 414
(1984); supra note 176 and accompanying text.

194. Even though the states may not in reality be the best cost identifiers, Congress neverthe-
less gave them the opportunity to make that value judgment — to weigh how the citizenry per-
ceives the importance of coastal zone protection. Kanouse, supra note 138, at 560-61.

195. In addition to decreasing dependence on foreign oil and gas supplies, the federal govern-
ment receives a direct benefit from leasing OCS tracts. Between 1971 and 1990, the U.S. Treas-
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to favor national benefits to the detriment of local inferests.

Because state CMPs have encoded the states’ consideration of de-
velopment costs, courts should not force further justification of this
assessment. Rather, courts should require the federal agency to show
that the benefits of the activity in question outweigh the costs as ex-
pressed in the CMP.1%6 If a federal agency contends that its activities

ury received over $89.3 billion from offshore leasing. COASTAL OCEAN POLICY ROUNDTABLE,
supra note 125, at 52; see also Swenson, supra note 190, at 864.

196. State value judgments and perceptions of cost determine the types of restrictions on
coastal activities a CMP will impose. For example, Florida’s CMP—a compilation of state stat-
utes and rules that existed before the implementation of the state’s CMP, FLA. STAT. ch.
380.21(2) (1987)—reveals the state’s concern over costs resulting from federal activity harming
sensitive coastal and marine environments and recreation resources. The CMP requires federal
agencies to consider effects on the many reefs and other coastal and marine environments that
are considered sensitive environmental areas. Telephone Interview with Jasmin Raffington, Flor-
ida Federal Consistency Coordinator (Sept. 23, 1993); see also FLA. STAT. ch. 380.05 (1987)
(defining the process for designating areas of critical state concern). Most Florida coastal areas
that could be used for federal activities, such as OCS oil and gas leasing, are in close proximity to
such sensitive areas, and therefore the federal agency must take special precautions to ensure
consistency with the provisions protecting these resources. Telephone Interview with Jasmin
Raffington, supra. In addition, because of the many submerged historic shipwrecks off the Flor-
ida coast, federal agencies must show consistency with historic preservation provisions. See FLA.
STAT. ch. 267 (1992). Florida’s CMP also takes into account such issues as recreation and
coastal pollution. See, e.g., FLA. STAT. chs. 258-259, 375-376, 403 (1992). For an examination
of the different issues Florida has raised in consistency disputes over federal OCS leasing, see
MALcOLM M. SIMMONS & GEORGE A. COSTELLO, CONSISTENCY REVIEW OF OUTER CONTI-
NENTAL SHELF OIL AND GAS LEASE SALES: SELECTED CASE STUDIES, 1982-1984, at 43-44,
48-50 (Congressional Research Service No. 85-960 ENR, 1985). See generally Daniel W.
O'Connell, Florida’s Struggle for Approval Under the Coastal Zone Management Act, 25 NAT.
RESOURCES J. 61 (1985) (discussing Florida’s difficulty in developing a CMP).

The primary concern Oregon’s CMP addresses is habitat preservation. Telephone Interview
with Emily S. Toby, Coastal Specialist, Oregon Department of Land Conservation and Develop-
ment (Sept. 23, 1993). Under Oregon’s CMP, federal agencies conducting activities must con-
sider Oregon’s Statewide Planning Goals, approved local government plans, and other state
statutory authorities. OREGON COASTAL MANAGEMENT PROGRAM 2 (undated, available from
the Oregon Department of Land Conservation and Development). The federal activity receiving
the most attention in Oregon—OCS leasing activity is nonexistent off Oregon’s coast—is the
Bureau of Land Management’s plans, which must be consistent with, among other Oregon en-
forceable policies, habitat preservation goals. Telephone Interview with Emily S. Tody, supra.
See generally OREGON COASTAL MANAGEMENT PROGRAM, supra, at 31-33; OREGON LAND
CONSERVATION & DEvV. COMMN., OREGON’S STATEWIDE PLANNING GOALS, Goals 5, 16-17,
19 (1993). In addition to habitat preservation, which implicitly addresses the cost of harming
salmon and other species, Oregon’s CMP recognizes that not protecting the coast threatens the
state’s increasingly important tourism industry. See OREGON COASTAL MANAGEMENT PRro-
GRAM, supra, at 3.

The Massachusetts CMP recognizes the value of tourism but also places heavy emphasis on
ensuring that the state’s coastal fisheries are protected from the effects of federal activities, pri-
marily OCS oil and gas leasing. See, e.g., MASS, COASTAL ZONE MGMT., COMMONWEALTH OF
MaAss., CZM oN OFFSHORE OIL: A SHORT HISTORY OF CZM's INVOLMENT IN ISSUES RE-
LATED TO OFFSHORE DRILLING (undated); MAss. COASTAL ZONE MGMT., COMMONWEALTH
OF MASsS., COASTAL BRIEF, MCZM: A COMPREHENSIVE TOOL TO PROTECT MARINE RE-
SOURCES 2 (1991). Concern over effects on the state’s fisheries prompted the consistency dispute
that culminated in Conservation Law Found. v. Watt, 560 F. Supp. 561 (D. Mass.), affd. sub
nom. Massachusetts v. Watt, 716 F.2d 946 (1st Cir. 1983). That case considered policy number
nine of the Massachusetts Coastal Zone Management Program, which states that federal agencies
must be consistent with the state’s policy to:

a. Accommodate exploration, development and production of offshore oil and gas resources
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will be consistent over the objections of states, the court should require
the federal agency to show that it properly accounted for the state
costs. Courts can effect this result by allocating the burden of proof
regarding consistency to the federal agencies.

Placing the burden of proof on federal agencies does not unduly
burden them. The legislative scheme provides for cooperation be-
tween states and federal agencies at the CMP approval stage and, in
some cases, allows a presidential override.’®” In routine conflicts,
however, the most plausible reading of the statute suggests the state
interest should take precedence. In the context of a typical dispute,
therefore, the burden of proof should lie with the less favored interest:
that which the federal agency advances. Once a CMP is approved —
implying that the states have made a well-reasoned judgment on how
to manage a coast and have taken national interests into account —
the federal government should be required to respect the judgments in
the plan it has approved or to prove why such respect should not be
accorded in a particular situation.

In short, because control over the coastal zone is vested in the
states and federal interests are otherwise protected, the courts should
defer to state judgments by placing the burden of proof on federal
agencies. Otherwise, by placing the burden of proof on the states to
prove inconsistency, courts would undermine the balancing decisions
that the states are entitled and encouraged to make. Such an alloca-
tion would weaken the primary incentive for state participation: re-
quired federal consistency.!98

while minimizing impacts on the marine enviroment, especially on fisheries, water quality
and wildlife, and on the recreational values of the coast . . ..

b. Evaluate indigenous or alternative sources of energy . . . and offshore mining to minimize
adverse impacts on the marine environment, especially with respect to fisheries, water
quality, and wildlife, and on the recreational values of the coast.

MASSACHUSETTS COASTAL ZONE MANAGEMENT PROGRAM POLICIES, Policies 9(a)-9(b)
(1978).

This limited appraisal of three state CMPs indicates that states face different costs from
coastal development and accordingly emphasize different concerns in their CMPs. Similar varia-
tions certainly occur in other state CMPs. See Kanouse, supra note 138, at 560-61; Kem Lowry
et al., Federal-State Coordination in Coastal Management: An Assessment of the Federal Consis-
tency Provision of the Coastal Zone Management Act, 19 OCEAN & COASTAL MGMT. 97, 100
(1993); Michael A. Wolf, Accommodating Tensions in the Coastal Zone, 25 NAT. RESOURCES J.
7, 14-15 (1985) (quoting Gladwin Hill, Federal Law on Coastal Land Use, After 12 Years, Is
Having Wide Impact, N.Y. TIMES, Sept. 16, 1984, at A36). Courts should require federal agen-
cies to take into account the coastal resource issues each state regard as important. For addi-
tional examples of state consistency concerns, see SIMMONS & COSTELLO, supra.

197. The act “‘encourage[s] the participation and cooperation of the public, state and local
governments . . . as well as of the Federal agencies having programs affecting the coastal zone, in
carrying out the purposes of this chapter.” 16 U.S.C. § 1452(4) (Supp. II 1990); see also 136
CoNG. REC. H8101 (daily ed. Sept. 26, 1990) (statement of Rep. Pallone) (“It is clear that under
the CZMA, the whole idea is to have cooperation between the States and the Federal Govern-
ment.”); supra notes 44, 95-97 and accompanying text (discussing presidential override).

198. See supra notes 12, 182.
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IV. AILIOCATING THE BURDEN OF PROOF TO THE
FEDERAL AGENCY

No single factor that courts use to allocate burdens of proof indis-
putably points to the appropriate allocation in a section 307(c)(1) con-
sistency dispute. Ultimately, to resolve the issue properly courts must
consider the CZMA’’s policy,'®® which convincingly points toward al-
locating the burden to the federal agency. Allocation to the federal
agency would help effectuate the CZMA’s policy of granting to states
control over the coastal zone and favoring protection over develop-
ment interests in the coastal zone.2®

Other issues raised in Part III’s analysis of the factors courts use in
allocating the burden of proof, however, suggest that the allocation
solution needs fine tuning. The examination of the language, regula-
tions, and legislative history revealed the concern that granting states
too much control over the coastal zone would enable them unilaterally
to halt—that is, to veto—federal activities.2°! Moreover, this exami-
nation indicated that the federal agency makes the final prelitigation
consistency determination that would normally require deference by
the courts.202 This Note considered and disposed of arguments arising
from these issues that pointed toward allocating the burden of proof to
the states.203 Nevertheless, the arguments have some merit. It is pos-
sible, though, to alleviate the concerns over the veto issue and to give
due respect to the federal agency’s determination while keeping the
ultimate burden of proof on the federal agency. Courts should require
the state to make some initial showing — meet some initial burden of
production — that demonstrates that the federal agency’s activity is
inconsistent with the state CMP.2%4 The court should require the state
to present the federal consistency determination and the state’s official
response objecting to the determination and indicating reasonable al-
ternatives that would make the federal activity consistent.2%> Upon

199. See supra note 74 and accompanying text.
200. See supra section II1.C.
201. See supra section IILA.2,

202. See supra section III.A.3. The factors considering ease of access to evidence and who
must prove the improbable provided no guidance to the allocation decision.

203. See supra notes 87, 91-92, 110-13 and accompanying text.

204. One easily imagined initial showing would be to make out a prima facie case that the
federal activity is inconsistent. The state would advance sufficient evidence regarding why it
found the federal agency activity inconsistent with its coastal management plan. If the judge
decides that a reasonable jury could find in the state’s favor, the state has met its prima facie
burden and creates a presumption of inconsistency. After the state establishes a prima facie case,
the federal agency would then have the responsibility to rebut the state’s allegations, the ultimate
burden of persuasion remaining with the federal agency. Accordingly, the state should prevail if
the agency does not advance evidence to rebut the prima facie case, or if the agency evidence is
not sufficient to meet the ultimate burden of persuasion. See supra note 77 and accompanying
text.

205. See supra notes 39-41 and accompanying text. Such a presentation should be sufficient
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this showing, the federal agency should have the responsibility to re-
but the state’s allegations with the ultimate burden of persuasion lying
with the federal agency.29

Placing an initial burden of production on the state prevents it
from controlling federal agency activities too easily. If the state is not
encumbered by this burden, it will merely have to plead that the
agency activity is inconsistent to shift the burdens of production and
persuasion to the federal agency. Moreover, to avoid a system of in-
centives encouraging the states to seek judicial resolution of even the
most minor consistency disputes, the state should bear some eviden-
tiary costs to lay out a reasonable disagreement with the federal
agency.

Allocating the initial burden of production to the state, but shifting
the ultimate burden of persuasion to the federal agency, best achieves
the overall policies of the Act. This rule upholds the protection inter-
ests of the CZMA and vests primary control with the states without
giving them a wholesale veto power over federal activities. The bur-
den-shifting solution also discourages states from bringing weak
claims to the federal courts.

CONCLUSION

The coastal resources of the United States will likely continue to
face a barrage of environmentally detrimental attacks. The population
near the coast will expand, thus prompting additional development
pressures. The national need for recreation, energy, and sustenance
will also lead to further demands to exploit coastal resources. Such
pressures will likely lead to more frequent conflicts between states and
the federal government, resulting in more numerous consistency dis-
putes between federal agencies and coastal states under the Coastal
Zone Management Act.

Currently, no sources clearly indicate who bears the burden of
proof when such consistency disputes come before a court. The
CZMA does not explicitly allocate the burden of proof,2°7 and courts
are divided on who bears the burden.2%8 To determine the proper allo-
cation, this Note examined methods that courts use in allocating bur-
dens of proof2%® and considered their application to litigation under
CZMA section 307(c)(1).21° No single method unequivocally indi-

for establishing a likelihood of success on the merits to obtain a preliminary injunction. See
supra notes 45-48 and accompanying text.

206. This solution is equivalent to that found in certain disputes under the National Environ-
mental Policy Act. See supra note 78 and accompanying text.

207. See supra section IILA.1L.

208. See supra notes 19-23 and accompanying text.
209. See supra Part II.

210. See supra Part IIL
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cated who should bear the burden of proof in a consistency dispute.
Guidance gleaned from the language, regulations, and legislative his-
tory of the CZMA weighed only slightly in favor of allocating the bur-
den to the state.2!! Ease of access to evidence did not tip the scale in
either direction.2!2 Considering probabilities was equally inconclu-
sive.213 In the end, the policy of the CZMA most clearly indicated
who should bear the burden.2'* To effectuate the policy of the statute,
which favors preservation over development interests and vests pri-
mary control over the coastal zone with the states, the federal agency
should bear the ultimate burden of persuasion in a consistency dispute.
To prevent the state from exercising excessive influence over federal
activities, however, the states should bear an initial burden of produc-
ing evidence to show that a legitimate dispute exists.?!5

Placing the risk of nonpersuasion on the federal agency will best
allow the states to account for the demands placed on their coastal
zone by the federal government. Assigning the initial burden of pro-
duction to the states, by requiring an initial showing of inconsistency,
will amply protect federal interests while preventing overzealous inter-
ference by the states.

211. See supra section IILA.
212, See supra section IIL.B.
213. See supra section IILB.
214. See supra section IILC.
215. See supra Part IV.



