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DAWEY 10, AETNA LIFE INS. CO. 483

6. SAME—DEATH CAUSED WHolly or PARTLY FROM INToxic ATING LIQUors.
If death resulted wholly or partly from the use of intoxicating liquors, the
policy is void.

At Law.
John Linn, for plaintiff.
Theron G. Strong, for defendant; A. Q. Keasbey, of counsel.
McKENNAN, J., (charging jury.) On the sixteenth of July, 1878,
William A. Davey entered into a contract with the AEtna Life Insur
ance Company, of Hartford, Connecticut, whereby, in consideration
of the annual payment of $233.60, to be paid on or before the six
teenth day of July in each year during his life, the AEtna Life Insur
ance Company stipulated to pay to Ada Davey, within 90 days after
notice of the death of William A. Davey, the sum of $10,000. The first
premium of $233 was accordingly paid it

,

o
n o
r

before the execution

o
f

the policy; the three subsequent premiums were paid at the time
when they severally became due. On the sixth o

f August, 1881,Will
iam A

. Davey died, and on the sixteenth of August what are called
proofs o

f death, dated o
n

the thirteenth o
f August, 1881, were de

livered to the AEtna Life Insurance Company. Thereupon the plaintiff

in this case, and beneficiary under this policy, claimed that the in
surance company was bound to pay her the amount stated in the
policy, the sum o

f $10,000, with interest after 9
0 days from the day

o
f

service o
f

notice o
f Mr. Davey's death, about the sixteenth o
f

November. These facts were proved b
y

the plaintiff, and, indeed,
there is no contest between the parties as to the proof thereof; and
therefore, apparently, the plaintiff is entitled to recover the amount o

f

this policy unless some sufficient reason is shown b
y

the defendant
why it should not be required to pay that amount. The right of the
plaintiff to the amount, and the liability o

r obligation of the defendant

to pay the amount stated in the policy, are dependent upon certain
clauses and stipulations and conditions of this policy, the breach o

r

violation of which are alleged b
y

the defendant a
s

the reason why it

is not liable to pay the same. Accompanying the policy, and a
s

part o
f it
,
is what is called an application, which contains answers

to numerous questions and statements o
f facts, which the parties

have agreed and stipulated shall be regarded as part of the contract,
and to the absolute truth o

f

which the insured bound himself. So

that every statement o
f

fact contained in this application the insured
made himself responsible for the absolute truth o

f,

n
o

matter whether
there was any inadvertent o

r unintentional mistake.

It is alleged in the first place by the defendant that an answer of

William A
. Davey to a question found in this application was untrue,

and therefore, b
y

the express terms o
f

the contract, it was absolved
from any liability to pay anything on this policy. That question is

a
s follows: “Has the party ever been addicted to the excessive or in
temperate use o
f any alcoholic stimulants o
r opium, or does he use
any o

f

them often o
r daily 2” The answer to that is “No,” which im
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parted the information that he has never been addicted to the excess
ive use of any alcoholic liquor or opium, and that he did not then, at
the time of the answering of this question, habitually use any of them
often or daily. You will observe, gentlemen of the jury, that this re
lates to the condition of things existing at the time of the execution or
signing of this application, July 16, 1878. It relates to the habits
and course of life of William A. Davey at that time. He is bound by
his contract to make a truthful answer to that question, and if it is
in any sense untrue, the contract between him and the insurance com
pany was void, and cannot be the basis of any claim for the amount
stated in the policy. You will consider the evidence which has been
produced here by the defendant to support the allegation made that
the answer is untrue. I do not intend to advert to it in detail, or
more than in the most general way, but simply to say to you that you
must be satisfied, from the evidence produced by the defendant before
you, (because the burden is upon the defendant,) that at the time when
this question was answered by Mr. Davey he either had been ad
dicted to the excessive or intemperate use of alcoholic stimulants or
opium, or that he was at that time in the habit of the frequent or daily
use of it

.

If you are so satisfied, why then the answer was untrue,

the contract void, and the plaintiff is not entitled to recover the
amount o

f this policy.
The second ground of the defense is that this policy, on its face, is

made subject to a number o
f

conditions. They are recited in detail

in the third clause of the policy. Among them is the condition that

if he (William A. Davey) shall become so far intemperate a
s

to im
pair his health, or induce delirium tremens, the company shall be ab
solved from any liability to pay the amount agreed to be paid b

y
this

policy of insurance. This, you will observe, gentlemen, relates to the
habits and course o

f life of the insured after the delivery of this pol
icy. In effect he agrees that h

e will pursue a temperate course o
f

life, or at least will not indulge so far in the use of alcoholic liquor

a
s

to impair his health or induce delirium tremens, and in case he

does, why the contract between him and the company is void. And
this, gentlemen, you will perhaps regard a

s

the most serious inquiry
imposed upon you under the testimony in this case. In the first
place it is incumbent upon the beneficiary under this policy of insur
ance, Mrs. Davey, to give notice of the death of her husband; to in
form the company o

f

the cause o
f his death; to supply it with a cer

tificate o
f
a physician having knowledge o
f

the cause o
f

the death, so

that the company may have full information touching not only the
fact but the circumstances o
f

the death o
f

the insured, that they may

make such inquiry as might be deemed proper b
y

them under the cir
cumstances to ascertain the truth o
f

the facts surrounding the death

o
f

the insured.
Now, in this case, that duty was complied with b

y

the plaintiff,
and in due time a physician's certificate of the death o

f

William A
.
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Davey was furnished to the company. The physician who gave that
certificate was William A. Rae, who was stated in the certificate to
have been a regular physician by profession, and that as such physi
cian he attended William A. Davey in his last illness, and was called
to attend him on or about the fourth of August, and continued to at
tend him until about the time of his death, which occurred on the
sixth of August, 1881. This, gentlemen, was not only a regular phy
sician, but he stood in very close relations to the insured. He was
his attending physician. Presumably he had knowledge of the cause
of his death. He certainly was familiar with the circumstance of
his death. Now, in this certificate he is asked to say what occasioned
the last illness of the insured; or, to give the question in its exact
words, “Was his last illness occasioned, or had his general health
been impaired, by any pernicious habits?” The answer to that ques
tion is: “He was in the habit of using stimulants and a great deal of
tobacco; probably they impaired his health.” Now there is at least
a suggestive inference that the habit and use of stimulants had some
thing to do with the cause of this man's death. Although, as you
have heard through the progress of this trial, this certificate is not to
be taken as evidence of the truth of the fact stated here, it is proper
to be taken into consideration by this company, to whom it must be
furnished for their consideration in ascertaining the truth touching
the circumstances of the death of the insured; and here is a sugges
tion which is certainly entitled to weight, in so far as it may afford a
full and complete justification of the course this company has taken
in making inquiry as to the cause of death, and in insisting that its
liability, in view of the information gathered, shall be determined by
the proper tribunal. We say, therefore, that there is no ground
whatever for any reflection upon the course taken by this company
in resisting the demand of the plaintiff for the amount of this policy,
but it has properly come here before a jury of the country to submit
to it such evidence as it has been able to gather, in view of the inti
mation given by the family physician of the deceased,—to submit to
a jury such information as it could gather touching the circumstances
of the death of this man, in order that an impartial jury may be able
to decide betwen these parties whether the insured has committed a
violation of the contract which he stipulated to observe and keep.
And in this connection you have the testimony of Dr. Rae in the
court before you, in which he substantially reaffirms what he said
in the certificate. Although he says that he was not certain, and
could not be as to the cause of this man's death, yet in view of the
doubt, because there was no autopsy, no post mortem examination,
yet he stated he entertained the impressions which are stated in the
certificate of death which he furnished to the company. And you
have testimony produced here by witnesses called on behalf of the
company to testify as to the habits and course of life of Mr. Davey,
principally at Alexandria bay, during a number of years that he was
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in the habit of visiting there. You have also the testimony of physi
cians who were present at his death, one of them, (who was not full
fledged at the time, but graduated afterwards,) Dr. Bruce, who detailed
to you what he saw in the last illness of Mr. Davey. He was present
in the room and waited upon him, and you have his opinion as the
cause of his death. You also have the opinion of Dr. Watson, who
seems to be a very candid and fair and intelligent physician. He
details to you fully the symptoms he observed in the case of this
man, and what occurred in the course of the visits he made to him
in the last days of his life, and you have his opinion also as to the
cause of his death. You have also the testimony of a number of wit
nesses, covering a period of about seven or eight years, who were
with Mr. Davey in his visits at Alexandria bay, and who told you what
they saw of his habits in the latter part of his life. Now, all this
is produced by the defendant to satisfy you that Mr. Davey committed
a breach of the condition referred to in the third clause of this policy,
and a violation of which he stipulated should be attended by a for
feiture of this contract. On the other hand, you have rebuttal testi
mony produced by the plaintiff as to the habits and course of life and
éondition of health of Mr. Davey for a period of seven, eight, ten, or
fifteen years before his death. That is furnished by the family rela
tions of Mr. Davey, and by those who were accustomed to see him
frequently, and who say they are familiar with his habits of life.
All this must be taken into consideration by you, gentlemen of the
jury, and from it all you must deduce your conscientious conclusions
as to the fact which is established. Does it satisfy you, taking it al
together, that Mr. Davey, after the date of this policy, had become so
far intemperate as to impair his health, and indulge in the use of al
coholic liquors to such an extent as to impair his health or induce
delirium tremens? If it does so satisfy you, the defendant has made
out his case; if it fails to convince you, why the plaintiff is entitled
to recover the amount of this policy.
Now, gentlemen, it remains only to explain to you the meaning of
this condition in the policy of insurance, and that I can do by simply
reading what I have written here in answer to the prayer of instruc
tions presented by counsel:

“(1) By the terms of the policy in this case, the application therein men
tioned is made part of it; the answers in the application are warranties, and
if any answer is untrue the warranty is broken and the policy is void.”
I substantially affirm that point in what I have already stated.
“(2) The agreement of the parties that the statements in the application
are true, and their falsity in any respect should avoid the policy, removes the
question of their materiality from the consideration of the court and jury, or
either of them.”

I substantially affirm that.
“(3) If the jury believe that the answer to question No. 6 in the appli
cation for insurance, as to whether the party had ever been addicted to the
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excessive or intemperate use of any alcoholic stimulant or opium, or whether
he uses any of them often or daily, was false or untrue, the policy issued upon
the application is void, and their verdict must be for the defendant.”
That is affirmed.

“(4) The condition of the policy to the effect that if William A. Davey shall
become so far intemperate as to impair his health, or induce delirium tremens.
etc., is a condition subsequent, and the breach of it renders the policy null and
void, as provided in the eighth section thereof.”
That is affirmed.

“(5) If the jury find that the insured became so far intemperate as to im
pair his health, the policy became null and void except as provided in the
eighth section.”
That is affirmed.

“(6) If the jury find that the insured became so far intemperate as to in
duce delirium tremens, the policy became null and void, subject to the eighth
section thereof.”

That is also affirmed.

“(7) The words “impair his health are to be taken in their ordinary
meaning, and mean simply impair his health.”
That is also affirmed.

“(8) The impairment of health referred to need not be a permanent im
pairment of health in order to avoid the policy.”

The impairment of health contemplated by this condition of the
policy is not necessarily permanent or irremediable, nor is it the
temporary indisposition or disturbance usually resulting from a
drunken debauch, but it is the development of disease, or the im
pairment of constitutional vigor, by the use of intoxicating beverages
in such a degree and for such a time as is ordinarily understood to
constitute intemperance. -

“(9) The expression in the policy, became so far intemperate as to impair
his health,” does not mean habitual intemperance; but an act of intemperance
producing impairment of health is within the condition of the policy, and
renders the policy null and void except as therein provided.”
This instruction is refused. The words of the condition are to be
expounded according to the common and popular acceptation of their
meaning. In this sense of them a single excessive indulgence in ac
coholic liquors is not intemperate, but there must be such frequency

in their use, continued for a longer or shorter period, as indicates as
injurious addiction to such indulgence.

“(10) If the jury find that the illness of William A. Davey at Alexandria
bay in the summer of 1881, which resulted in his death, was occasioned by
the use of alcoholic liquors, the policy was null and void except as therein pro
vided in the eighth section.
“(11) If the jury find that the illness of William A. Davey at Alexandria
bay, in the summer of 1881, which resulted in his death, was not occasioned
wholly by the use of alcoholic liquors, but that the use of the same contributed
to said illness, his health was impaired by said liquors, and the policy is null
and void, except as provided in the eighth section.”
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These points are answered together. If the jury find that the ill
ness of William A. Davey at Alexandria bay in the summer of 1881,
which resulted in his death, was caused, either wholly or partially,
by the intemperate use of alcoholic liquors, as explained in answer to
the ninth prayer of the defendant, the policy was thereby avoided, ex
cept as therein provided in section 8.

“(12) If the jury find that the saidWilliam A. Davey drank alcoholic liquors
at Alexandria bay to the extent testified to by the witnesses for the defense,
and the effect of the same was to impair his health in any degree, the policy
is void, except as provided in the eighth section.”

The jury must consider the testimony on both sides touching the
habits, course of life, and condition of W. A. Davey at Alexandria
bay, and if they are satisfied that they became so far intemperate, as
before explained, and that he there indulged his injurious taste as to
impair his health in any degree, the policy is void, except as provided
in the eighth section.
Now, gentlemen, there are two questions for your consideration
here, two branches of inquiry to which you must devote yourself to
decide this case for the plaintiff or defendant. In the first place, was
the question which I have read to you, No. 6, truthfully or untruth
fully answered at the time the application was made out for this in
surance? If the evidence satisfies you that before that time Mr.
Davey was addicted, or had been addicted, to the excessive or intem
perate use of any alcoholic stimulants or opium, or he was at the
time in the habit of using any of these often or daily,–if the evidence
satisfies your conscience that the answer, his denial of his addiction
to such habit, or such daily or frequent use of alcoholic liquor or
opium, is untrue, why it is your duty to find against the plaintiff. If
you are not satisfied, however, then, so far as that ground of defense
is concerned, why the defendant's case will fall. In the next place,
you will consider the habits and course of the life of Mr. Davey after
the execution and delivery of this policy of insurance. Did he become
so far intemperate as to impair his health or induce delirium tremens?
Did he become intemperate in the sense which I have explained to
you in the answer to the defendant's prayer of instructions, and was
his health impaired by such intemperance? If there is sufficient
proof to satisfy you that this condition of the policy was broken by
the habits and course of life of Mr. Davey after the execution of the
policy, and his indulgence contributed to his death, then the plaintiff
is not entitled to recover. As you consider the proofs on both sides
touching these two branches of the case, your verdict will be for the
plaintiff or defendant.
It is suggested by the counsel for the defendant, in his address to
the jury, that if you are satisfied that this last condition of the policy
was violated, the defendant is entitled to a general verdict in its favor.
While it is true, gentlemen of the jury, that this violation of the con
dition of the policy does not work an entire forfeiture of it

,

but there
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is a provision here for certain compensation,-the value of a paid-up
policy for such amount as the premium would purchase,_yet you have
no evidence before you as to the value of such policy, and although
the plaintiff might be entitled to recover such sum, yet, under the
state of the evidence here, if you are satisfied that the defendant has
made out it

s defense, why you could not find anything more than
nominal damages for the plaintiff. We d

o

not know the value o
f

such a policy. It may b
e worth only six cents, or it may be worth a

thousand dollars. You are to judge of the evidence, and cannot in
dulge in any speculation a

s to the value provided for b
y

this policy

in favor of the insured, if the condition of the policy has been vio
lated; so that, if you are satisfied that upon that ground the defense
has been made out, your verdict will be for the plaintiff for nominal
damages.

Mr. Strong. With reference to the last point that your honor has
stated, I desire simply to say, on behalf of the company, that we do not
wish to avail ourselves o

f

the lack o
f proof o
n

that subject, and if the
jury should find that, b

y

reason o
f

his intemperate habits, the condi
tions o

f

the policy have been broken, which, however, would give the
plaintiff a right to a paid-up policy for a certain amount, we are per
fectly willing to have that amount ascertained afterwards.
The Court. That is altogether voluntary. I suppose that, having
brought suit, the plaintiff has sued for all he is entitled to recover on
this policy, and a verdict may stand in the way of that payment.
Mr. Keasbey. Such result may be moulded under the direction of

the court, and the amount may be ascertained, I suppose, by refer
ence or consent.

Mr. Strong. Shall I call your honor's attention to one or two points
now, o

r

after the jury have retired 2 It is to take one or two excep
tions to your honor's instruction in regard to question No. 6. Your
honor spoke o

f

the habit o
f intemperance.

The Court. I simply followed the example of your learned asso
ciate. He spoke o

f that—counsel on both sides spoke of the habit o
f

daily use.
Mr. Strong. I should like to have an exception to that portion of

the charge. Then, as to the point raised in regard to the doctor's cer
tificate, the court stated that the jury is not to take that as evidence.
We desire to except to that.
The Court. The jury have that; and in regard to that I said that
while it is not to be taken as independent evidence of the facts set
forth therein, it

s

contents were recited b
y

Dr. Rae in his examination
before the jury.
Mr. Strong. It is simply to save the point we made in the course

o
f

the trial, in which we thought, it being furnished and offered b
y

the plaintiff, it was evidence, and we wish to save that point.
The Court. You took the exception at that time. The evidence is

before the jury. You objected then to my statement that it was not


